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ADYERTISEMENT 

TO  THE  THIRD  EDITION. 


In  presenting  this  Edition  to  the  Profession,  the 
Editor  has  endeavoured  to  deserve  a  continuance  of 
their  approval  by  correction  of  old  matter,  and  hj 
introduction  of  recent  decisions  and  of  such  new 
legislation  as  relates  to  Common  Law  Practice. 

The  Editor  has  been  throughout  assisted  by  his 
friend  Mr.  Maurice  Powell,  of  the  Inner  Temple,  and 
to  that  assistance  are  to  be  ascribed  the  improvements 
which  this  Edition  presents. 

Middle  Temple,  April,  1868. 
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PREFACE 

TO  THE  FIRST  EDITION. 


Now  that  the  Common  Law  Commisfiioners  have 
made  their  third  and  final  Seport,  thie  proper  time 
seems  to  have  come  for  presenting  to  the  Profession 
a  complete  collection  of  the  fruits  of  their  valuable 
labours. 

The  mere  gathering  together  the  Common  Law 
Procedure  Acts  of  1852,  1854  and  1860,  and  the 
Rules  of  Court  which  have  been  made  hj  the  Judges 
in  order  to  facilitate  their  application,  would  be  a 
yery  imperfect  display  of  the  vast  reforms  which  have 
been  efiected  by  these  statutes,  and,  under  them,  by 
the  Judges,  who  have  administered  the  new  laws 
with  the  most  scrupulous  and  successful  regard  to 
the  expressed  intentions  of  the  Legislature,  and  to  the 
true  benefit  of  the  suitors. 

The  Editor  has,  therefore,  carefully  collected  all  the 
reported  cases  which  can  assist  the  Practitioner  and 
the  Student  to  the  right  understanding  and  application 
of  the  several  provisions  of  these  important  statutes, 
and  has  subjoined  notes  to  assist  in  the  interpretation 
of  those  enactoents  which  have  not  yet  definitively 
received  an  authoritative  construction. 

He  has,  moreover,  added,  with  cases  and  notes,  the 


[vi]  PREFACE. 

Bills  of  Exchange  Act,  1855,  the  Mercantile  Law 
Amendment  Act,  1856,  the  Interpleader  Acts,  and 
several  other  Statutes;  so  as  to  embody  within  a  small 
compass  the  whole  of  the  recent  legislation  which 
affects  the  practice  of  the  Superior  Courts  of  Common 
Law. 

The  excellent  editions  of  the  Common  Law  Pro- 
cedure Acts  of  1852  and  1854,  by  Mr.  R.  M.  Kerr, 
now  the  Judge  of  the  Sheriff's  Court  of  the  City  of 
London,  furnish  the  groundwork  of  this  Volume ;  and 
to  that  gentleman  the  present  Editor  is  moreover 
greatly  indebted  for  much  and  valuable  assistance,  even 
upon  those  topics  which  had  not  presented  themselves 
for  discussion  at  the  time  of  Mr.  Kerr's  publications. 

To  his  learned  friend,  Mr.  O.  B.  C.  Harrison,  the 
Editor  is  indebted  for  the  full  and  convenient  Index, 
which  will  be  found  to  connect  together  the  various 
provisions  of  all  the  Statutes,  Rules  of  Court,  and 
Cases  cited  throughout  the  Book. 

As  great  pains  have  been  taken  to  collect  in  the 

Addenda  the  cases  which  have  been  determined  while 

^the  book  has  been  passing  through  the  press,  the 

Reader  is  respectfully  requested  to  note  them  up  in 

their  proper  places. 

Middle  Temple,  Ibbruary,  1861. 
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ADDENDA  ET  CORRIGENDA. 


^^^  The  reader  is  requested  to  insert  in  their  proper  places^  the 
following  cases  which  were  chiefly  decided  while  this  edition 
was  passing  through  the  press. 


Page  9,  Kw  30,  to  "  Fisher  v.  Cox;'  add  rrference—''  (16  L.  T. 
N.  S.  397)." 

Page  10,  line  15  from  bottom^  add — "  See  also  Barraclough  v. 
Greenhough  (L.  R.,  2  Q.  B.  61*2)  cited  postj  p.  104,  where 
under  another  act  *  sufficient  evidence*  was  held  by  the  Ck)urt 
of  Exchequer  Chamber  to  mean  ^  prima  facie  evidence/  " 

Page  19,  Une  20,  add—^^  In  a  recent  case  where  the  plaintiff  had 
at  the  London  terminus  of  the  defendants,  a  railway  com- 
pany, taken  a  through  ticket  from  London  to  Dublin,  and 
an  accident  happened  during  the  part  of  the  journey  in 
England,  whereby  the  plaintiff  sustained  injury ;  the  Irish 
Court  of  Exchequer  following  Powell  y,  Atlantic  Steam  Navi- 
gation Company  (lOIr.C.  L.  App.  xlvii.  Ex.),  overruling  Watson 
V.  Atlantic  Royal  Mail  Steam  Navigation  Company  (10  Ir.  C. 
L.  163,  Ex.),  held  that  such  a  part  of  the  cause  of  action 
arose  within  the  jurisdiction  as  to  justify,  under  )S&  17  Vict, 
c.  113,  8.  34,  an  order  for  substitution  of  service  {Aston  y.  L. 
di  N.  If.  Railway  Company,  16  W.  R.  694,  E.  T.  1867)." 

Page  20,  line  11  from  bottom,  add — "  see  also  Tliorp  v.  Browne 
(L.  R.,  2  H.  L.  220),  and  Briggs  v.  Boss  (3  Weekly  Notes, 
1868,  p.  69,  Q.  B.  H.  T.)" 

Page  32,  Une  4  from  bottom,  and  page  36  line  6,  add — "  see  also 
Carr  v.  Cooper  (1  B.  &  S.  230),  cited  i»^  pp.  136, 177." 

Page  33,  line  12  from  bottom,  add-''  see  Weeks  v.  Wray  (L.  R., 
3  Q.  B.  212.)" 

Page  34  line  17,  oA^— "  (CavaXlier  v.  Michael,  17  L.  T.  N.  S.  290, 
B.  C.  M.  T.  1867)." 

Page  60,  Une  13/rom  bottom,  after  "Notman  v.  Anchor  Insurance 
Company;^  add — "  and  Oanthony  v.  Witan  (2  Weekly  Notes, 
1867,  p.  264,  C.  P.  M.  T.)" 

Page  64,  Une  2  from  bottom,  for  "  no,"  read  "  on." 

Page  64,  last  line,  add — ^  see  also  Banks  y.  MetropoUtan  Railway 
Company  (3  Weekly  Notes,  1868,  p.  31,  H.  T.  C.  P.)" 


Addenda  ei  Corrigenda,  [^li] 

Page  59,  line  12,  add—^^  Where  an  action  brought  in  an  inferior 
eoart,  has  after  declaration  been  removed  into  a  superior 
court,  the  plaintiff  must  declare  de  novo,  and  he  may  declare 
in  a  way  different  to  that  which  he  adopted  in  the  inferior 
court  (Ashley  ▼.  Ashley,  17  L.  T.  N.  S.  265,  B.  C.  M.  T. 
1867,  cor.  Blackburn,  J.)" 

Page  68,  line  7  from  bottom^  add—^^  Such  a  plea  must  afford  a 
defence  to  the  cause  of  action,  and  also  to  the  claim  for 
damages  up  to  the  time  of  pleading  the  plea,  or  it  will  be 
bad  on  demurrer  (Ash  y«  Pouppemlle,  L.  R.,  3  Q.  B.  86).'* 

Page  73,  line  19,  add — "  Nor  to  the  enticing  away  of  the  plaintiff's 
daughter  or  servant ;  see  Evans  y.  Walton  (L.  R,  2  C.  P. 
616)." 

Page  73,  hut  line^  add — ^  In  a  recent  case  the  defendant  pleaded 
an  apology,  and  paid  5/.  into  court  under  this  section,  and 
the  plaintiff  by  his  replication  admitted  the  payment  into 
court,  and  took  issue  on  the  residue  of  the  plea ;  the  jury 
found  a  verdict  for  the  plaintiff,  damages  20s,  The  Court  of 
Exchequer  held  that  the  plea  not  having  been  proved  must 
not  be  taken  as  containing  any  admission  of  liability,  and 
that  the  juiy  were  rishtlv  directed  to  consider  the  question 
of  damages  independently  of  the  amount  paid  into  court 
(Jones  V.  MackU,  L.  R.,  3  Ex.  1)." 

Page  79,  line  16  from  bottom^  for — »*  Thomas  v.  KnowUs^  read — 
^*  Thompson  v.  Knowles" 

Page  81,  line  11  from  bottom,  add — "  On  a  rule  to  enter  a  nonsuit 
pursuant  to  leave  reser\'ed,  the  Court  of  Exchequer  ordered 
a  verdict  to  be  entered  for  the  defendant  on  one  issue  without 
disturbing  the  verdict  found  for  the  plaintiff  on  another,  as 
that  course  seemed  most  consistent  with  doing  justice  between 
the  parties.  This  decision  appears  to  be  founded  on  the  rule 
of  costs  laid  down  by  this  section  (Winterbottom  v.  Ziord 
Derby,  L.  R.,  2  Ex.  316>." 

Page  85,  line  24,  add— ^^  Eagle  v.  Charing  Cross  Railway  Com- 
pony  (L.  R.,  2  C.  P.  638)"  and  to  ''Bedioay  v.  Sweeting^'  add 
reference-^''  (L.  R.,  2  Ex.  400)." 

Page  89,  line  14  from  bottom,  add^''  Woolley  v.  Aldritt  (17  L.  T. 
N.  S.  120,  Ex.  M.  T.  1867)." 

Page  93,  line  31,  add—^^  But  the  Court  of  Common  Pleas  has  held 
that  a  judge  has  power  to  extend  the  time  even  though  the 
application  be  made  for  that  purpose  after  the  twenty  days 
have  expired  {Nosotti  v.  Hudson,  3  Weekly  Notes,  1868,  p.  20, 
H.  T.)" 

Page  104,  Une  21,  to  "  Bamuilough  v.  Gremhough^^  m  Eixch.  Cham, 
add  referencer^''  (Id.  612)." 


Addenda  ei  Corrigenda.  [^^^^i] 

Page  115,  line  10  to  "  Righy  v.  Dublin,  <C-c.,  Railway  Company ,*" 
add  reference—''  L.  R.,  2  C.  P.  586 ;"  and  add—''  Burke  v. 
iSam^  (L.  R.,  3  Q.  B.  47)  ;  Skrimpton  v.  Sidmouth  Railway  and 
Harbour  Company  (L.  R.,  3  C.  P.  SO)  ;  and  llfracombe  Rail- 
way Company  v.  Lord  Poltimore  (3  Weekly  Notes,  1868,  p.  41, 
H.  T.  C.  P.)." 

Page  127,  Une  28,  after  "  Jlodaoll  v.  Baxter,''  read—"  but  see 
obsenrationB  on  this  case,  post,  p.  330." 

Page  138,  nofe,  line  11  from  bottom,  for  "  s.  10,"  read  "  s.  12." 

Page  146,  Zme  12,  a£2e2 — "  This  section  does  not  alter  the  old  com< 
mon  law  rule  that  each  of  several  defendants  who  appears  in 
an  action  of  ejectment  is  liable  for  the  whole  of  the  plaintiff^s 
costs  npon  a  general  verdict  for  the  plaintiff:  a  defendant  can 
only  escape  this  liability  by  confessing  the  plaintiff's  title 
under  ss.  204,  205  (jtost,  pp.  158,  159)  (Johnson  v.  Mills,  L. 
R,  3  C.  P.  22)." 

Page  147,  Une  25,  dele  "  SmUh  v.  TeU  (9  Exch.  307)." 

Page  170,  line  11,  for  "  Smith  v.  Felt,''  read  " Smith  v.  TeU" 

Page  176,  line  5  from  bottom,  add—"  Ganthony  v.  Witan  (2  Weekly 
Notes,  1867,  p.  254,  C.  P.  M.  T.)" 

Page  206,  line  3,  add — "  Where  a  judge  has  made  an  order  re- 
ferring an  action  under  this  section,  the  Court  will  be  very 
reluctant  to  interfere  with  his  discretion  {Clark  v.  Were,  3 
Weekly  Notes,  1868,  p.  31,  H.  T.  C.  P.)" 

Page  211,  line  30,  for  "  of,"  read  "  or." 

Page  214,  line  12  from  bottom,  add—"  contra  if  either  of  the 
parties  object,  although  he  continues  to  attend,  Ringland  v. 
Lowndes,  in  Ex.  Ch.  (17  C.  B.  N.  S.  514 ;  L.  J.  33,  C.  P.  337) 
and  Davies  v.  Price,  in  Ex.  Ch.  (L.  J.  34,  Q.  B.  8)." 

Page  218,  line  8,  add — "  Eagle  y.  Charing  Cross  Railway  Company 
(L.  R.,  2  C.  P.  638)." 

Page  251,  line  30,  and  page  254,  Une  21,  to  "  Baker  v.  L.  S  S.  W. 
Railway  Company,"  add  referencer-"  L.  R,  3  Q.  B.  91." 

Page  258,  line  17  from  bottom,  to  "  United  States  of  America  v. 
M'Rae"  add—"  affirmed  on  this  point  by  Chelmsford,  C.  (L. 
R,  3  Ch.  79)." 

Page  262,  line  32,  add — "  The  rule  for  attachment  against  the 
directors  of  a  railway  company  was  under  this  section  re- 
fused, where  the  order  did  not  specify  what  officer  of  the 
company  should  make  the  answer  (Button  v.  S,  E.  Railway 
Company,  3  Weekly  Notes,  1868,  p.  20,  H.  T.  C.  P.)" 

Page  267,  line  35,  cmW— "  See  also  Culverhouse  v.  Wiggin  (3 
Weekly  Notes,  1868,  p.  19,  H.  T.  C.  P. ;  16  W.  R  402)." 


Addenda  et  Corrigenda.  [*!»▼] 

Page  268,  note,  line  4  from  bottom,  to ''The  Jeff  Davis,**  add  refer- 
aic6-"  (L.  R,  2  Ad.  &  Ecc.  1  )V' 

Page  276,  &*»«  16 /row  bottom,  add—"  As  to  injunctions  to  restrain 
the  wrongful  use  of  trade  marks,  see  the  *■  Merchandise  Marks 
Act,  1862*  (25  &  26  VicL  c.  88,  ss.  21,  22)." 

Page  281,  Une  2,  add—"  And  now  by  31  Vict  c.  4,  s.  1,  *  No  pur- 
chase  made  bond  fide  and  without  fraud  or  unfair  dealing,  of 
anj  reversionary  interest  in  real  or  personal  estate,  shall 
hereafter  be  opened  or  set  aside  merely  on  the  ground  of 
under  yalue.* " 

Page  285,  line  9  from  bottom,  to  "  Conflana  Stone  Quarry  Com- 
pony  Y.  Parker,  P.  0."  add  reference—"'  (L.  li.,  3  C.  P.  1)." 

Page  299,  Une  4,  add—"  but  this  rule  will  be  relaxed  if  adequate 
cause  be  shown  {Baker  v.  Say  ere,  17  L.  T.  N.  S.  579,  B.  C. 
H.  T.  1868,  car.  Blackburn,  J.)" 

Page  300  line  12,  add — "  And  such  appeals  to  the  court  are  made ; 
see  Weeks  v.  Wray  (L.  R.,  3  Q.  B.  212) ;  and  Carpenter  v. 
Cahert  (17  L.  T.  N.  S.  578,  Ex.  H.  T.  1868)." 

Page  316,  line  U,for  "  69,"  read  "  66." 

Page  323,  lines  2  and  Qfivm  bottom,  for  "  9,"  read  "  10." 

Page  323,  last  line,  add — ''and  it  was  so  held  in  Kimbray  t. 
Draper  (L.  R.,  3  Q.  B.  160)." 

Page  Z4\,  line  b  add — ''This  section  applies  where  the  contract 
of  suretyship  was  entered  into  before,  and  the  liability  of  the 
surety  thereunder  occurred  after,  the  act  was  passea  {In  re 
Cochran's  Estate,  L.  R.,  5  Eq.  209,  following  Lockhart  y. 
BeiUy,  1  De  G.  &  J.  464  ;  L.  J.  27,  Ch.  54)." 

Page  354,  line  21,  from  bottom,  add—"  Where  the  plaintiff  after 
the  commencement  of  the  action  executed  an  inspectorship 
deed,  which  empowered  the  inspectors  to  require  an  assign- 
ment to  them  of  all  his  property,  ho  was  ordered  to  give 
security  for  costs  {Smith  v.  Saunders,  2  Weekly  Notes,  1867, 
p.  154,  C.  P.  E.  T.)" 

Page  355,  Une  19,  add-^"  It  has  been  held  that  this  section  applies 
to  actions  commenced  before  the  passing  of  the  act  {Kim- 
bray V.  Draper  (L.  R.,  3  Q.  B.  160)." 

Page  362,  note,  last  line,  add — "  As  to  commencing  actions  in  the 
City  of  London  Court,  and  the  County  Courts  within  the 
Metropolitan  district,  see  section  3." 

Page  381,  line  4  from  bottom,  add — "The  order  to  proceed  in 
fcfrma  pauperis  takes  effect  from  the  time  of  its  service  only 
(^Fray  v.  Voules,  L.  R.,  3  Q.  B.  214)." 

Page  392,  line  11,  from  bottom,  a<W-"See  also  Weeks  r.  Wray 
(L.  R.,  3  Q.  B.  212)." 
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1852,  1854  AND  1860. 


INTRODUCTION. 

The  Common  Law  Procedube  Acts  of  1852,  1854  and 
1860  are  respectivelj  founded  on  the  firsts  second  and  third 
Reports  of  the  Commissioners  appointed,  in  1850,  to  inquire 
into  the  Process,  Practice  and  System  of  Pleading  of  the 
Sapeiior  Courts  of  Law  at  Westminster. 

For  a  long  time  previously,  it  was  loudly  asserted  that 
the  proceedings  of  these  Courts  were  unnecessarily  tedious 
and  costly.  It  was  also  a  subject  of  deep  and  general  dis- 
satisfaction that  the  time  of  the  Judges  was  constantly  oc- 
cupied by  frivolous  arguments  and  discussions  upon  points 
of  merely  technical  interest,  and  altc^ether  irrelevant  to  the 
merits  of  the  case.  Justice  was  frequently  defeated  at  the 
trial  of  a  cause,  by  reason  of  variances  being  discovered 
between  the  Pleadings  and  the  Evidence;  or  from  objec- 
tions being  taken  to  the  stamps  upon  documents  ;  or  from 
the  want  of  authority  in  the  Judge  to  adjourn  the  trial, 
when  an  unforeseen  difficulty  presented  itself ;  or  from  other 
circumstances,  which,  occasionally  after  great  trouble  and 
expense  had  been  incurred,  rendered  the  trial  wholly  fruit- 
less to  the  litigants,  and  lefl  the  question  in  controversy 
between  them  still  undecided. 

Li  their  first  Report,  which  was  presented  in  1851,  the 
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Commistsioners  accordingly  discussed  all  the  ordinary  steps 
in  an  action,  from  the  issue  of  the  writ  to  final  judgment 
of  the  Court  of  Appeal.  Thej  directed  attention,  as  thej 
proceeded,  to  the  defects  of  procedure,  the  abuses  of  plead- 
ing, and  the  numberless  unnecessary  formalities,  which  per- 
vaded every  suit ;  and  they  recommended  the  adoption  of  a 
simple  and  uniform  process  for  commencing  actions,  a  return 
to  the  ancient  system  of  pleading,  and  the  abolition  of  all 
the  technicalities  and  fictions  which  had  previously  exposed 
the  suitor  to  risk  and  expense. 

On  that  Report  was  framed  the  Common  Law  Procedure 
Act  of  1852,  which  was  followed  by  two  sets  of  Rules  issued 
by  the  Judges  in  1853  (R.  G.,  H.  T.  1853,  posty  p.  347; 
and  PL  R.,  T.  T.  1853,  post,  p.  426). 

The  alterations  introduced  by  this  Statute  were  as  sweep- 
ing as  they  have  proved  to  be  effectual. 

Writ  of  Summons. 

The  form  of  the  writ  of  summons,  by  which  personal 
actions  had,  since  the  statute  2  Will.  lY.  c.  39,  been  com- 
menced, was  simplified,  so  as  to  avoid  the  statement  in  it  of 
the  nature  or  subject-matter  of  the  action,  a  requirement 
which  had  been  found  in  practice  to  be  utterly  useless,  but 
at  the  same  time  to  lead  to  captious  objections  and  to  much 
fruitless  expense  and  delay.  The  ancient  practice  of  issuing 
alicts  and  pluries  writs  was  abolished ;  and  means  were  pro- 
vided for  renewing  those  writs  which  could  not  be  served 
within  the  time  allowed  for  that  purpose,  instead  of  the  old 
dilatory  and  expensive  process  of  distringas  to  compel  an 
appearance ;  and  thus  the  plaintiff  was  enabled  to  proceed 
with  his  action,  on  satisfying  a  judge  that  reasonable  efforts 
had  been  made  to  effect  service,  so  that  the  writ  must  have 
come  to  the  knowledge  of  the  defendant.  Outlawry  on 
mesne  process  was  at  the  same  time  abolished ;  and  the 
plaintiff  was  enabled,  if  the  defendant  did  not  enter  an 
appearance  to  liie  action,  to  proceed  at  once  to  judgment 
and  execution. 

The  enactments  of  the  statute  of  1852  applied  only  to 
personal  actions  and  ejectment.    When  all  real  and  mixed 
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-actionB  except  dower,  right  of  dower  and  guare  impedii 
were  abolished  hj  the  statute  3  &  4  Will.  4,  c.  27,  these 
three  were  left  to  be  commenced,  as  they  always  had  been, 
by  original  writ,  issuing  under  the  great  seal  out  of  Chan- 
cery. This  inyolved  delay  and  expense,  besides  giving  rise 
to  needless  questions  of  form  ;  and  as  there  seemed  to  be  no 
reason  why  the  proceedings  in  real  actions  should  differ  in 
this  respect  from  those  in  ordinary  cases,  the  Commis- 
sioners recommended  that  dower,  right  of  dower  and  quart 
impedit  should  be  commenced  by  writ  issuing  out  of  the 
Court  of  Common  Pleas  (that  being  the  Court  which  alone 
had  jurisdiction  in  these  actions  between  subject  and  sub- 
ject) ;  that  all  process  therein  should  be  tested  either  in  or 
out  ai  term,  and  be  returnable  immediately  after  execution  ; 
and  generally  that  the  proceedings  in  such  suits  should 
be  assimilated  to  those  in  personal  actions  ( Third  Report^ 
p.  7). 

To  this  recommendation  the  legislature  has  given  effect. 
No  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil 
habet,  and  no  plaint  for  freebench  or  dower  in  the  nature 
of  any  such  writ,  and  no  quare  impedit^  can  henceforth  be 
brought  in  any  Court  whatsoever  ;  but  where  any  such 
action  would  now  lie,  it  may  be  commenced  by  a  writ  of 
summons  issuing  out  of  the  Common  Fleas,  in  the  same 
manner  and  form  as  the  writ  of  summons  in  an  ordinary 
action ;  the  service  of  the  writ,  appearance  of  the  defendant, 
proceedings  in  default  of  appearance,  pleadings,  judgments, 
execution,  and  all  other  proceedings  being  the  same,  as  nearly 
as  may  be,  as  those  in  ordinary  cases. 

Apfeabakce. 

All  actions  in  the  Superior  Courts  of  Common  Law  (with 
an  exception  to  be  mentioned  hereafter)  must  now  therefore 
be  commenced  by  writ  of  summons.  To  the  proceedings  in 
all  of  them,  the  enactments  of  the  statutes  of  1852,  1854, 
and  1860  apply. 

Noi^JOnrDEB  Aia>  MlBJOIin>EK  of  PARtlES. 

After  effecting  these  reforms  in  respect  of  process  and 
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ippeaimnee,  the  statute  of  18o2  proTided  a  sazninarj  mode 
of  rectiijiiig  the  nonjoinder  or  misjouider  of  puties  to 
actions. 

It  had  hitherto  been  a  strict  role  of  Ulw,  that  an  action 
should  be  brought  only  in  the  name  of  the  person  or  p^^sons 
in  whom  the  right  to  sne  is  legallj  Tested.  Acoordinglj  in 
actions  founded  on  eomiraet,  the  omission  of  a  co-plaintif!^  or 
the  joinder  of  one  who  oaght  not  to  have  been  joined,  was 
eqnallj  &taL  In  actions  arising  from  torU  or  wrongs,  ^e 
joinder  of  a  partj  who  oaght  not  to  be  a  plaintiff  was  for- 
merij  fiital ;  the  nonjoinder  of  a  co-plaintiff  coold  onlj  be 
taken  adTantage  of  b j  a  plea  in  abatement. 

It  is  evident  on  the  other  hand,  that,  on  legal  principles, 
the  joinder  of  a  defendant  in  an  action  of  contract  who 
onght  not  to  be  joined  should,  unless  remedied,  be  &tal ; 
whilst  the  omission  of  a  defendant  who  ought  to  be  joined 
should,  as  was  always  the  case,  onlj  be  taken  advantage  of 
bj  a  plea  in  abatement.  While  in  actions  arising  from  torts 
the  joinder  of  persons  not  liable  as  defendants  is  of  no  con- 
sequence, as  the  person  improperlj  joined  will  be  entitled  to 
an  acquittal;  the  nonjoinder  of  persons  jointly  liable  is 
equally  unimportant,  as  there  is  no  contribution  among 
wrong-doers. 

Such  being  the  state  of  law,  the  statute  of  1852  allowed 
the  misjoinder  or  nonjoinder  of  a  plaintiff  to  be  amended  at 
any  time  in  the  coarse  of  the  proceedings,  and  also  at  the 
trial,  if  it  appears  to  the  judge  that  injustice  will  not  be 
done  by  so  doing ;  the  omitted  party  consenting  to  be  joined 
as  a  co-plaintiff;  the  party  whose  name  is  to  be  struck  out 
also  consenting,  or  appearing  to  have  been  so  joined  witiiout 
his  consent. 

The  misjoinder  or  nonjoinder  of  defendants  in  actions  on 
contract  may  also,  under  the  same  statute,  be  amended  before 
trial ;  and  the  misjoinder  of  defendants  ai  the  trial,  on  the 
same  terms. 

But  it  not  unfrequently  happens  that  the  right  to  sue 
arises  in  such  a  manner,  that  it  is  doubtful  in  whom  it  is 
vested.  In  such  cases  great  hardship  and  difficulty  have 
hitherto  been  imposed  upon  the  person  really  interested  as 
plaintiff  who  could  sue,  as  we  have  seen,  only  in  the  name 
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of  the  periBon  in  whom  the  right  was  legally  vested.  The 
e£^t  was  that  a  mistake  as  to  the  proper  person  to  sne  in- 
Tolyed  an  expensiye  defeat,  as  the  result  of  a  judgment  hj 
which  tiie  right  was  pronounced  to  exist,  but  to  be  vested 
in  a  person  not  a  party  to  the  action ;  although  this  person 
might  in  fact  be  a  trustee  for,  or  otherwise  in  the  same  inte- 
rest with,  the  plaintiff  and  who  would  have  consented,  had 
the  law  allowed  it,  to  be  joined  as  a  party.  It  is  not  likely 
that  parties  wiU  ever  be  joined  as  plaintiffs  in  an  action  who 
have  no  interest  in  the  matter ;  and  the  Common  Law  Com- 
missioners accordingly  recommended  that  plaintiffs  should  be 
intrusted  with  the  right  to  bring  their  actions  in  the  names 
of  all  the  persons  in  whom  the  legal  right  might  be  sup- 
posed to  exist,  leaving  it  to  the  court  to  give  judgment  in 
&vour  of  the  person  or  persons  who  might  be  found  to  be 
entitled  to  recover  (  Third  Report^  p.  6). 

The  legislature  has  given  effect  to  this  suggestion  by 
enacting,  that,  henceforth,  the  joinder  of  too  many  plaintiffs 
shall  not  be  fatal ;  and  by  allowing  every  action  to  be 
brought  in  the  names  of  all  the  persons  in  whom  the  legal 
right  is  supposed  to  exist.  Judgment  must  of  course  be 
given  in  &vour  of  the  plaintiffs  by  whom  the  action  is 
brought,  or  of  such  one  or  more  of  them  as  shall  be  held 
entitled  to  recover.  But  the  defendant,  though  unsuccess- 
fa\^  will,  nevertheless,  be  entitled  to  the  costs  sustained  by 
him,  so  far  as  occasioned  by  the  joining  of  any  person  or 
persons  in  whose  favour  judgment  is  not  given,  unless  it 
is  otherwise  ordered  by  the  court  or  by  a  judge.  Upon  the 
trial,  the  defendant  may  also  have  the  benefit  of  any  set-off 
he  has  pleaded,  by  proving  either  that  all  the  parties  named 
as  plaintiffs  are  indebted  to  him,  notwithstaoding  that  one 
or  more  of  such  plaintiffs  was  or  were  improperly  joined,  or 
that  the  plaintiff  or  plaintiffs  who  establish  his  or  their 
right,  is  or  are  indebted  to  him.  It  is  specially  provided 
that  no  other  action  shall  afterwards  be  brought  against  the 
defendant  by  any  person  so  joined  as  plainti£^  in  respect  of 
the  same  cause  of  action  (Com.  Law  Proc.  Act,  1860,  ss.  19, 
20,  21,jpoff,  pp.  313,  314). 

The  old  rule,  requiring  an  action  to  be  brought  in  the 
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name  only  of  the  person  in  whom  the  right  of  action  is 
▼estedy  has  thus  heen  abrogated.  This  reform,  which  is 
now  effected  in  all  actions,  has  been  in  operation  since  1852, 
in  the  action  of  ejectment. 

Special  Case  without  Pleadikgs. 

The  statute  of  1852,  having  provided  for  the  amendment 
of  defects  arising  from  the  norgoinder  and  misjoinder  of 
parties  to  actions,  next  gave  the  litigants  an  opportunity  of 
bringing  the  questions  in  dispute  between  them  directly 
before  the  proper  tribunal  for  their  determination.  It  ef- 
fected this  by  enabling  them  to  dispense  with  pleadings 
altogether,  and  to  state  disputed  questions  of  fact^  in  an 
issue,  for  trial  by  a  jury ;  and  disputed  questions  of  law  in 
a  special  case,  for  the  opinion  of  the  court.  It  also  per- 
mitted the  parties  to  make  a  preliminary  agreement  as  to 
the  amount  due  to  the  plaintiff,  if  the  suit  involved  a  money 
demand,  and  as  to  the  costs  of  the  action,  judgment  being 
entered  up  according  to  that  agreement  or  otherwise,  ac- 
cording to  the  result  of  the  case.  But  these  provisions  have 
not  been  as  much  used  as  they  should  have  been ;  that  for 
the  trial  of  disputed  facts,  perhaps  not  at  all. 

COBCPULSORY  ReFEBENCE. 

The  statute  of  1852  did  not,  however,  deal  with  a  large 
class  of  cases,  in  which  pleadings  are  perfectly  unnecessary, 
but  in  which  an  agreement  between  the  parties  is  ordinarily 
out  of  the  question ;  namely,  those  actions,  in  which  arise 
complicated  questions  of  account,  and  in  which  figures  and 
vouchers  must  be  referred  to.  With  such  cases  a  jury  is 
quite  unable  to  grapple ;  and,  when  they  oome  on  for  trial, 
they  are  invariably  referred  to  arbitration.  In  order  to  get 
rid  of  the  delay  and  expense  of  preparing  for  a  trial,  that  all 
who  are  professionally  concerned  know  can  never  take  place, 
provisions  were  inserted  in  the  statute  of  1854  enabling  the 
court  or  a  judge,  at  any  time  after  the  issue  of  the  wint,  if  it 
be  made  to  appear  by  either  party  that  the  matter  in  dis- 
pute consists,  wholly  or  in  part,  of  matters  of  mere  account, 
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either  to  decide  sach  matter  in  a  Bummary  manner,  or  to 
order  thai  it  be  referred,  either  whollj  or  in  part,  to  an 
arbitmtor  appointed  bj  the  partiea,  or  to  an  officer  of  the 
court;  the  decision  of  the  court  or  the  order  of  the  judge, 
if  the  matter  sbonld  be  disposed  of  summarily  bj  either,  or 
the  award  or  certificate  of  the  referee,  being  enforceable  by 
the  same  process  as  a  finding  of  a  jury  upon  the  matter  re- 
ferred. 

Arbitration. 

While  conferring  this  eztensiTO  power  on  the  judges  of 
the  superior  courts,  the  l^islature  introduced  in  this  place 
geyeral  important  amendments  in  the  law  of  arbitration 
generally.  Power  was  giyen  to  the  courts  to  stay  proceed- 
ings, whenever  a  person,  haying  agreed  that  any  then  ex- 
isting or  fiiture  differences  should  be  referred,  nevertheless 
commenced  an  action  in  respect  of  the  matters  which  were 
to  form  the  subject  of  arbitration :  if  one  of  the  parties  failed 
to  appoint  an  arbitator  or  an  umpire,  the  other  was  enabled 
to  do  so ;  if  arbitrators  or  umpires  refused  to  act,  othern 
might  be  appointed ;  the  powers  of  arbitrators  and  umpiren 
▼ere  enlarged ;  and  better  provision  was  made  for  enforcing 
their  awards. 

Pleadings. 

If  the  parties  cannot  agree  on  an  issue  or  a  special  case, 
asd  the  differences  are  not  made  the  subject  of  a  reference, 
there  reniains  but  one  method  of  ascertaining  the  matters 
really  in  controversy  between  them,  so  that  all  discussion 
and  inquiry  may  be  avoided  on  those  which  are  not.  To 
accomplish  this  object,  the  plaintiff  first  states  the  facts  con- 
Btitnting  his  cause  of  action ;  the  defendant,  in  answering, 
is  compelled  either  to  deny  the  fhcts  alleged  by  the  plaintiff, 
technically  to  traversey^-^or,  confessing  them,  to  avoid  their 
effect  by  asserting  fresh  fhots,  that  is  to  say,  to  plead  in 
confession  and  avoidance;  or,  still  admitting  the  facts 
alleged  by  the  plaintiff,  to  deny  the  legal  effect  contended 
for  by  him, — in  other  words,  to  demur.  The  plaintiff,  if  the 
defendant  asserts  fresh  facts^  replies  according  to  the  same 
rule.    So,  if  necessary,  the  defendant  rejoins;  and  thus  the 
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parties  proceed,  till  some  fiict  is  asserted  on  the  one  side  and 
denied  on  the  other,  or  some  proposition  of  law  is  aflirmed 
on  the  one  side  and  denied  on  the  other ;  the  questions  thos 
raised  being  issoes  either  of  fact  ot  of  law  ;  each,  from  its 
Yerj  nature,  being  kept  qnite  distinct  in  the  process  of  eli* 
mination ;  and  each  also  from  its  Teiy  nature  being  referred 
to  the  proper  tribunal  for  its  determination. 

On  this  system  of  pleading^  as  ancient  as  the  law  of 
England,  and  so  simple  and  sound  in  principle,  numerous 
defects  and  abuses  had  nevertheless  been  engrafted,  which, 
in  the  opinion  of  manj,  went  £ar  to  destroy  its  utility. 
What  these  were  it  would  be  out  of  place  to  enumerate 
here,  as  they  have  been  efiectually  swept  away  by  the  sta- 
tute of  1852,  and  are  now  only  remembered  as  things  of  the 
past. 

Equitable  Defences. 

But  while  that  statute  carefully  preserred  all  that  was 
valuable  in  our  system  of  pleading,  it  did  not  attempt  to 
deal  in  any  way  with  those  cases  in  which  courts  of  law 
and  courts  of  equity  applied  different  rules  of  right  and 
wrong  to  the  same  subject-matter ;  the  most  glaring  instance 
of  which  occurred  when  a  court  of  law  was  obliged  to  hold 
untenable  a  defence  which  a  court  of  equity  considered 
valid ;  the  former  being  obliged  to  give  a  judgment  in  fa- 
vour of  a  party,  which  the  latter  immediately  restrained 
him  from  enforcing.  To  these  cases  the  Conunissioners 
drew  attention  in  their  second  Report^  recommending  that 
the  common  law  courts  should  be  empowered  to  receive 
equitable  defences  by  way  of  plea  in  every  case  in  which 
the  party  pleading  them  would  be  entitled  to  relief  in 
equity ;  and  that,  in  cases  where  such  relief  in  a  court  of 
equity  would  be  conditional  or  discretionary,  the  courts  of 
law  should  have  power  to  give,  in  a  summary  way,  the  same 
relief  against  actions  pending  therein  as  might  be  obtained 
by  resorting  to  Chancery.  The  legislature  has  not,  however, 
seen  fit  as  yet  to  intrust  the  judges  of  the  courts  of  law 
with  the  jurisdiction  that  is  alone  requisite  to  enable  them 
to  do  complete  justice  to  their  suitors,  and  to  save  them  the 
wholly  unnecessary  and  wasteful  expense  of  resorting  to 
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the  Courte  of  Chancery  for  that  relief^  which  the  judges 
and  officers  of  the  Courts  of  Conunon  Law  are  fullj  as  com- 
petent to  affinrd;  but  by  the  statute  of  1854  an  extensive 
equitable  jurisdiction  was  nevertheless  intrusted  to  them; 
the  defendant  (or  plaintiff  in  replevin)  being  enabled,  in  any 
case  in  which  he  wonld  be  entitled  to  relief  against  a  judg- 
ment on  equitable  grounds,  to  plead  the  facts  which  entitle 
him  to  such  relief  by  way  of  defence,  and  the  plaintiff  being 
in  like  manner  enabled  to  reply  the  fiusts  which  would  in 
equity  avoid  the  plea. 

LfJITHCTION. 

Another  branch  of  equitable  jurisdiction  which  has  been 
doled  out  to  the  Courts  of  Common  Law,  and  which  it  may 
be  useful  to  mention  in  this  place,  relates  to  the  issue  of 
writs  of  injunction. 

In  their  second  Report,  the  Commissioners  pointed  out 
that  the  ordinary  scope  of  the  remedy  afforded  by  courts  of 
law  is  to  give  compensation  or  redress  for  injuries  which 
have  been  actually  sustained.  These  courts  in  general  afford 
no  means  for  preventing  their  commission.  The  courts  of 
equity,  on  the  other  hand,  by  way  of  injunction,  extend 
their  protection  not  only  to  equitable  rights,  but  to  those  also 
for  the  actual  violation  of  which  damages  may  be  recovered 
at  law.  They  interfere,  in  short,  in  eveiy  case  in  which, 
if  the  defendant  were  suffered  to  proceed  in  the  commission 
of  the  injury,  there  would  be  no  adequate  remedy  at  law. 

There  can  be  no  good  reason  why  courts  of  law  should 
not  restrain  violations  of  legal  rights  in  the  cases  in  which 
an  injunction  might  issue  for  that  purpose  from  a  court  of 
equity.  And  it  is  accordingly  suggested  in  the  Report, 
that  a  party  injured  should  not  only  be  entitled  to  maintain 
an  action,  but  that  he  should  be  permitted  to  claim  the  pro- 
hibition of  a  wrongful  act  commenced  or  threatened-,  either 
separately  or  together  with  a  claim  for  damage,  for  any 
injury  he  may  have  already  sustained. 

Parliament  withheld  from  the  Courts  of  Law  the  powers 
with  which  it  was  recommended  they  should  be  intrusted. 
The  Procedure  Act  of  1854  only  enables  a  plaintiff  in  all 
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cases  of  breach  of  contract  or  other  iigury,  where  be  is 
entitled  to  maintain  and  has  brought  an  action,  to  eUdm  an 
injunction  against  the  repetition  or  continuance  of  such 
breach  of  contract  or  other  injury,  or  the  committal  of  any 
breach  of  contract  or  other  injury  of  a  like  kind,  arising  out 
of  the  same  contract,  or  relating  to  the  same  property  or 
right. 

"  It  is  necessary  therefore,  as  the  law  at  present  stands, 
"  to  wait  until  a  wrongful  act  has  actually  been  commenced, 
*'  so  that  an  action  for  damages  may  be  maintained,  before 
*'  application  can  be  made  for  an  injunction  to  a  Court  of 
''  Common  Law,  whereas  the  danger  of  such  an  injury  is 
''  enough  to  found  the  jurisdiction  of  the  Court  of  Chancery. 
'^  This  seems  unreasonable,  when  it  is  considered  that  the 
"  right  threatened  to  be  violated  exists  at  the  Common  Law, 
*^  and  that,  in  case  of  actual  injury,  redress  is  given  in  a 
"  Common  Law  Court,  and  not  in  the  Court  of  Chancery, 
*'  and  that,  after  the  wrong  has  actually  commenced,  an  in- 
"  junction  may  be  obtained  in  a  Common  Law  Court  against 
"  its  repetition  or  continuance,  or  the  committal  of  an  injury 
"  of  a  like  kind ;  and  yet  that,  in  case  of  threatened  and 
'*  impending  injury  to  a  similar  right,  it  is  necessary  to 
"  resort  to  the  Court  of  Chancery."  {Third  Report,  p.  1.) 
The  legislature  has  not  acted  upon  this  unanswerable  reason- 
ing.* It  has,  however,  on  the  other  hand,  enabled  the  Courts 
oj  Equity  to  award  damages,  and  to  assess  them  by  a  jury  f 
(21  &  22  Vict.  c.  27.)  Parliament  has  thus,  in  cases  origi- 
nally of  legal  cognizance,  granted  to  the  Court  of  Chancery 
what  it  has  refused  to  the  Courts  of  Law,  namely,  that 
power  which  every  court  ought  to  possess  within  itself,  of 
administering  complete  justice  within  its  jurisdiction. 

The  writ  of  injunction  is  to  be  claimed  by  indorsement  on 
the  writ,  and  again  in  the  declaration ;  but  it  may  be  applied 
for  at  any  time  after  writ  ex  parte,  and  granted  or  declined 
upon  such  terms  as  may  seem  reasonable  and  just. 

*  See  also  the  masterly  memorial  of  the  Commoa  Law  Commissioners 
(Cockbum,  C.  J.,  Martin,  B.,  and  Bramwell,  B.)  addressed  to  the  Lord 
Chancellor  in  answer  to  some  curious  observations  officiously  made  upon 
their  3rd  Repoqt  by  the  Vice-Chancellors. 
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Before  leaTing  the  subject  of  pleading,  it  may  be  observed 
that  the  defendant  in  an  action  on  a  bond  or  in  detinue^  and 
the  pJaintiff  in  replevin  (in  answer  to  an  aTOwrj),  are  bj  the 
statute  of  1860  enabled  to  pay  money  into  court,  the  advan- 
taget  of  which  coarse  will  be  explained  under  the  sectious 
whidi  confer  this  privilege. 

The  Bills  of  Ezchakoe  Act,  1855. 

The  amendments  introduced  iftto  our  system  of  pleading 
hj  the  Common  Law  Procedure  Act  of  1852  did  nothing  to 
preveot  frivolous  or  vexatious  defences  being  set-up  and 
persisted  in  against  a  just  claim  merely  for  the  sake  of  delay. 
Every  defendant  might,  and  in  most  cases  may  still,  enter 
an  appearance  in  any  action  against  him,  and  plead  non- 
liability, thus  compelling  the  plaintiff  to  proceed  in  the  ordi- 
nary coarse  to  trial,  verdict,  judgment  and  execution.    The 
extent  to  which  this  system  of  false  pleading  was  carried 
in  the  case  of  Bills  of  Exchange  and  Promissory  Notes  led 
to  complaints  by  the  class  of  persons  who  are  ordinarily 
holders  of  bills,  and  who  loudly  contended  that  they  ought 
to  be  constituted  a  privileged  class  of  creditors,  and  were  so 
fortunate  as  to  get  their  claim  admitted.     '^  The  Bills  of 
Exchange  Act,  1855"  (known  as  Sir  If.  S.  KeaHng's  Act), 
was  accordingly  passed ;  and  its  chief  feature  is,  that  the 
defendant,  in  an  action  brought  under  that  statute,  which  is 
commenced  by  a  writ  in  a  form  peculiar  to  itself,  must 
obtain  the  leave  of  a  judge  to  appear  before  he  can  be 
allowed  to  do  so.     This  leave  he  can  only  obtain  by  paying 
the  amount  claimed  into  court,  or  by  setting  out  the  nature 
of  his  defence  in  an  affidavit,  so  that  the  judge  may  form  an 
opinion  not  only  as  to  its  validity  in  point  of  law,  but  also 
as  to  its  bona  fides  in  point  of  &ct.    Where  leave  is  refused 
there  can  be  no  pleading,  and  judgment  follows  as  in  the 
case  of  default  of  appearance. 

JoxHPEB  OF  Actions. 

Connected  with  die  subject  of  pleading,  one  other  amend- 
ment effected  by  the  statute  of  1852  may  be  mentioned,  that 
relating  to  die  joinder  of  different  causes  of  action. 
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The  forms  of  action  hitherto  in  general  use,  and  still 
cognized  under  the  provisions  of  various  acts  of  parliament, 
especiallj  the  Statutes  of  Limitations,  are^^^Assumpsity 
Debt,  Covenant,  Detinue,  Trespass,  and  Case. 

It  was  a  strict  rule  of  law  that  no  two  of  these  forms 
should  be  joined  in  one  action  (except  that  debt  might  be 
joined  with  detinue,  and  case  with  trover),  so  that  a  claim 
against  a  tenant  for  breach  of  a  covenant  to  repair  in  a  lease 
under  seal,  and  a  further  claim  against  him  for  non-repair  of 
another  house  let  by  agreement  not  under  seal,  must  have 
formed  the  subject  of  two  actions,  one  of  covenant  and  the 
other  of  asgumpsii.  Illustrations  of  the  operation  of  the 
rule  might  easily  be  multiplied. 

It  was  unreasonable  that  a  pUintiff  should  be  compelled 
to  bring  two  actions,  when  the  different  causes  of  complaint 
might,  without  inconvenience,  be  combined  in  one  proceed- 
ing, as  when  he  had  one  claim  on  a  bond  and  another  on  a  bill 
of  exchange,  or  sought  redress  for  slander  and  assault  against 
the  same  person.  The  rule  was  therefore  altered  in  1852, 
and,  except  in  real  actions,  and  actions  begun  by  writ  of 
summons  issued  under  the  Bills  of  Exchange  Act,  a  plain- 
tiff may  now  join  in  one  and  the  same  action  all  his  causes 
of  complaint.  To  prevent  any  inconvenience  which,  in  par- 
ticular cases,  might  ensue  from  a  joint  trial  of  several  causes 
of  action,  the  court  has  power  to  prevent  the  trial  of  dif- 
ferent causes  of  action  together,  if  such  trial  would  be  in- 
expedient ;  and  in  such  cases  to  direct  separate  trials.  Re- 
plevin and  ejectment,  however,  cannot  be  joined  together, 
nor  with  any  other  form  of  action. 

Jury  Pbocess. 

Having  provided  one  uniform  process  for  commencing 
personal  actions,  and  having  restored  our  system  of  pleading 
to  its  ancient  simplicity,  the  statute  of  1852,  upon  which,  it 
may  be  observed  in  passing,  all  succeeding  improvements  are 
to  be  grafted,  next  dealt  with  the  procedure  of  the  courts 
preliminary  to  trial.  It  abolished  some  needless  formalities 
connected  with  the  entry  of  causes  for  trial,  substituted  for 
writs  of  distringas  and  habeas  corpora  juratorum  a  simple 
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precept  direeting  the  attendance  of  the  jniy ;  and  provided 
aa  iaezpenrive  method  of  obtaining  a  special  jury,  by  notice 
to  the  flheri£  None  of  these  amendments  call  for  any 
special  remark.  We  come,  therefore,  at  once  to  the  im- 
portant alterations  introduced  by  the  statute  of  1854,  with 
reference  to  the  trial  of  causes  generally. 

Trial. 

In  their  Second  Report,  the  Commissioners  expressed 
their  opinion,  that,  in  a  large  class  of  cases,  the  intervention 
of  a  jury,  from  its  inability  to  deal  effectively  with  them, 
was  unnecessary,  and,  in  other  cases,  mischievous.  Under 
the  first  head  may  be  classed  those  cases,  in  which  the  ques- 
tion turns  on  the  legal  effect  of  evidence  or  of  undisputed 
&etS|  and  in  which  the  verdict  of  the  jury  necessarily  de- 
pends on  the  direction  of  the  judge.  Within  the  second 
category  falls  those  cases  which,  when  brought  before  the 
jury,  it  is  found  necessary  to  submit  to  arbitration;  and 
these,  aa  we  have  already  seen,  the  statute  of  1854  enables 
the  judges  to  refer,  on  the  application  of  either  party,  at  any 
time  after  the  issue  of  the  writ. 

With  regard  to  that  class  of  cases,  in  which  the  jury  may 
advantageously  be  dispensed  with,  the  Commissioners  very 
properly  hesitated  to  recommend  that  trial  by  jury  should 
be  superseded,  except  in  cases  of  mere  account,  unless  the 
parties  themselves  preferred  that  their  cause  should  be  tried 
by  a  judge  alone ;  and  the  legislature  has  adopted  this  sug- 
gestion. 

Trial  bt  a  Judob  without  a  Jurt. 

Trial  by  jury,  accordingly,  continues  to  be  the  rule;  but 
the  jury  may  in  some  cases  be  dispensed  with  by  the  parties, 
who  may  leave  the  decision  of  any  bsue  of  fact  to  the  coiu*t, 
or  to  a  judge,  provided  the  court  or  a  judge,  in  their  or  his 
discretion,  think  fit  to  allow  them  to  do  so.  If  allowed, 
the  issues  of  fact  may  then  be  tried  and  determined,  and 
damages  assessed  where  necessary,  by  any  judge  who  might 
otherwise  have  presided  at  the  trial  thereof  by  a  jury.  The 
proceedings  upon  and  after  the  trial  are  the  same  as  in  the 
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case  of  a  trial  by  jury ;  the  Terdict  of  the  judge  being  of 
the  same  effect  as  the  verdict  of  a  jary,  but  difiering  from  it 
in  one  respect,  viz.,  that  it  cannot  be  questioned  on  the 
ground  of  being  against  the  weight  of  the  evidence. 

The  first  innovation,  therefore,  is  the  substitution  which 
is  now  permitted,  of  a  trial  bj  h  judge,  instead  of  a  trial  by 
juiy.    The  second  relates  to  the  proceedings  at  the  trial 
itself. 

Speeches  of  Couksex-. 

Formerly,  on  the  trial  of  issues  of  fiwst,  the  party  on  whom 
lay  the  burden  of  making  out  the  affirmative,  stated  the  case 
to  the  jury,  and  then  adduced  evidence  in  support  of  it. 
The  opposite  party  next  addressed  the  jury ;  and  then  called 
his  evidence,  if  he  had  any ;  in  which  case  the  counsel  for 
the  party  who  commenced  had  the  right  of  replying  gene- 
rally on  the  whole  case.  The  party  who  began  had  thus 
the  first  word,  and,  if  any  evidence  was  called  by  the  other 
side,  he  had  also  the  last.  Now  it  often  happens,  that  evi- 
dence does  not  turn  out  as  previously  anticipated ;  new  facts 
come  out,  or  really  unexceptionable  witnesses  are  damaged 
in  cross-examination.  The  case  may  be  not  less  good,  the 
witnesses  not  less  entitled  to  credit,  if  an  opportunity  be 
afforded  for  explanation ;  but  until  the  practice  in  this  re- 
spect was  altered,  no  summing  up  of  evidence  was  allowed  ; 
and  as  the  Commissioners  pointed  out  (Second  Report^  p.  9), 
"after  the  case  of  the  party  who  began  was  closed,  the 
"  party  who  came  second  might,  without  calling  witnesses 
"  who  could  afford  further  information,  rely  upon  the  adroit- 
"  ness  of  his  counsel,  and  take,  unchecked  by  the  fear  of  a 
"  reply,  advantage  of  every  discrepancy  between  the  state- 
'*ment  and  the  proo^  of  every  ground  for  assailing  the 
"  character  and  veracity  of  the  witnesses,  and  frequently 
produced  an  impression  inconsistent  with  the  justice  of 
the  case,  and  which  the  observations  of  the  judge  did  not 
*<  always  succeed  in  removing.'*  The  inconvenience  and 
injustice  of  this  system  had  long  been  felt  and  complained 
of,  and  becoming,  if  possible,  more  grievous,  when  the 
parties  to  a  suit  became  competent  witnesses,  the  practice 
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was  at  last  altered  bj  the  statute  of  1854,  which  permits 
the  party  who  begins,  in  the  event  of  his  opponent  not 
announcing  at  the  close  of  the  case  of  the  parly  who  begins, 
his  intention  to  adduce  evidence,  to  address  the  jury  a 
second  time  for  the  purpose  of  summing  up  his  evidence. 
The  other  party  is  in  like  manner  allowed  to  open  his  case, 
and  to  sum  up  his  evidence  (if  any) ;  the  right  of  replying 
being  the  same  as  formerly. 

Adjournment  of  Tbial. 

The  third  alteration  in  the  practice  at  Nisi  Prius,  intro- 
duced by  the  statute  of  1854,  is  the  removal  of  <ne  great 
disadvantage  that  was  previously  attendant  on  a  trial  by 
jury ;  viz.,  the  necessity  of  proceeding  continDously  with  it 
till  a  verdict  was  given,  although  circumstances  occurred 
which  rendered  an  adjournment  desirable.  A  party  may 
be  taken  by  surprise  by  his  opponent's  case,  or  a  witness  or 
a  document  may  quite  unexpectedly  become  necessary,  and 
not  be  forthcoming.  In  such  a  case  he  was  formerly  obliged 
to  submit  to  a  nonsuit,  or  a  verdict  against  him,  as  the  case 
might  be,  although  a  new  trial  would  afterwards  be  granted 
almost  as  a  matter  of  course ;  and  thus  unnecessary  expense 
and  delay  was  often  incurred,  when  an  adjournment  for  a 
few  hours'  time  would  have  enabled  the  deficient  matter  to 
be  supplied.  This  has  been  remedied,  the  judge  having 
now  power  at  the  trial  of  any  cause  to  order,  when  he  may 
deem  it  right  for  the  purposes  of  justice,  an  adjournment 
for  such  time,  and  subject  to  such  terms  and  eondlti(ms  as  to 
costs  and  otherwise,  as  he  may  think  fit. 

Evidence. 

Closely  connected  with  the  subject  of  trial,  is  that  of 
etfidenee;  and  as  the  enactments  of  the  Common  Law  Pro- 
cedure Act  of  1854,  effect  most  important  alterations  in  the 
rules  relating  to  the  examination  of  witaeflses,  and  extend, 
by  the  express  provision  of  the  statute,  to  every  court  of 
civil  judicature  in  England^  they  are  very  fully  discussed 
in  the  notes  appended  to  the  statute  itself. 
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A  Bimilar  method  of  examination  is  pursaed  with  refer- 
ence to  the  auxiliaiy  power  to  compel  discovery,  in  aid  of 
an  action  or  defence  at  law ;  which^  until  1854,  was  only  to 
be  had  by  the  tedious  and  costly  process  of  a  bill  in  Chan- 
cery ;  but  since  the  Procedure  Act  of  that  year  has  been 
promptly  and  inexpensively  obtained  at  Judges'  Chambers. 

Pbocebdinos  afteb  Trial. 

The  jury  are  bound,  on  a  question  compounded  of  law  and 
fact,  to  take  the  law  from  the  judge ;  but  if  unable  to  come 
to  a  satisfactory  conclusion,  they  may  find  the  facts  in  a 
special  verdiciy  leaving  the  application  of  the  law  to  be 
made  by  the  court.  Upon  the  judgment  of  the  court  on  a 
special  verdict,  error  could  always  be  brought,  because  the 
error  appeared  upon  the  record. 

Another  course  which  was  sometimes  resorted  to  when 
the  facts  were  agreed  upon,  was  to  allow  a  verdict  to  be 
found  for  the  plaintiff,  subject  to  a  special  case,  a  mode  of 
proceeding  found  so  convenient  in  practice  that  ihe  3  &  4 
Will.  4,  c.  42,  s.  25,  enabled  the  parties  to  state  a  special 
case  immediately  after  issue  joined,  and  the  Procedure  Act 
of  1852,  after  writ  issued.  Until  the  statute  of  1854,  how- 
ever, the  judgment  of  the  court  on  a  special  case,  unlike 
the  judgment  on  a  special  verdict,  could  not  be  taken  to  a 
Court  of  £rror,  because  no  error  appeared  on  the  record ; 
and  this,  notwithstanding  it  was  only  in  disputes  of  some 
moment,  and  upon  questions  of  legal  difficulty,  that  a  special 
case  was  ever  resorted  to.  A  special  case  is  now  on  the 
same  footing  as  a  special  verdict,  except  where  the  parties 
agree  to  be  bound  by  the  decision  of  the  court,  and  special 
verdicts  with  their  technical  difficulties  are  happily  becom- 
ing obsolete. 

The  facts  of  the  case  being  ascertained,  the  judge  fre- 
quently directs  a  nonsuit  or  a  verdict ;  and,  with  a  view  of 
avoiding  a  new  trial,  reserves  leave  to  the  party  against 
whom  he  has  ruled,  to  move  the  court  to  set  aside  the  non- 
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suit  or  the  verdict,  as  the  case  may  be,  and  to  enter  a  ver- 
dict or  nonsuit  in  his  favour. 

In  the  event  of  the  improper  rejection  or  admission  of 
evidence,  or  of  erroneous  direction  in  point  of  law,  the  party 
whose  evidence  is  rejected,  or  who  objects  to  the  admission 
of  the  evidence  received  by  the  judge,  or  to  his  direction  in 
point  of  law,  may  either  tender  a  bill  of  exceptions  at  the 
trial,  or  afterwards  apply  for  a  new  trial.  One  difference 
between  the  proceeding  by  a  bill  of  exceptions,  and  that  by 
a  motion  for  a  new  trial,  is,  that,  upon  a  bill  of  exceptions, 
the  appeal  is  at  once  to  the  Court  of  Error,  the  court  out  of 
which  the  record  issued  being  entirely  passed  over ;  while 
on  a  motion  for  a  new  trial,  the  application  is  to  the  court 
of  original  jurisdiction.  But,  as  in  the  latter  case,  as  well 
as  in  that  of  a  special  case  already  referred  to,  no  error  ap- 
pears on  the  record,  the  decision  of  the  court  on  a  motion  to 
enter  a  verdict  or  nonsuit,  or  for  a  new  trial,  was  formerly 
final;  and  thus,  although  the  most  important  and  difficult 
questions  of  law  are  frequently  raised  upon  such  motions, 
the  result  was,  that,  if  the  court  erroneously  upheld  the 
ruling  of  the  judge  at  the  trial,  the  losing  party  was  with- 
out redress.  This  has  also  been  remedied  by  the  statute  of 
18o4 ;  and  now  when  leave  has  been  reserved  to  move  to 
enter  a  verdict  or  nonsuit,  and  the  rule  to  show  cause  is  re- 
fused, or  if  granted  is  then  discharged  or  made  absolute,  the 
party  decided  against  may  appeal ;  and  in  like  manner,  on  a 
motion  for  a  new  trial,  the  unsuccessful  party  may  appeal, 
provided  any  one  of  the  judges  dissent  from  the  rule  being 
refused,  or,  when  granted,  being  discharged  or  made  abso- 
lute, as  the  case  may  be,  or,  provided  the  court  in  its  discre- 
tion think  fit  that  an  appeal  should  be  allowed. 

Bills  of  Exception  are  in  consequence  now  but  seldom 
resorted  to. 

On  the  verdict  or  nonsuit,  sooner  or  later  follows  the 

Judgment ; 

but,  except  in  providing  that,  in  all  actions  for  debts  or 
liquidated  demands,  the  judgment  should  be  final  in  the  first 
instance,  and  not  interlocutory ;  and  that  where  the  plaintiff 
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recovers  •  turn  of  monej,  the  unount  shall  be  awarded  to 
him  without  any  distinctions  as  to  the  sam  recovered  being 
a  debt  or  damages :  the  statute  of  1852  made  no  alterations 
of  anj  importance  in  the  practice  of  the  courts. 

It  abolished  however  the  rule  to  compute ;  and,  in  cases 
where  damages  are  substantiallj  a  matter  of  calculation, 
authorized,  in  lieu  of  a  writ  of  inquiry,  a  reference  to  the 
master  to  assess  them. 

The  statute,  however,  greatly  improved  the  procedure  for 
the 

Revival  op  Judgments. 

Formerly,  when  a  writ  of  execution  was  not  issued  within 
a  year  and  a  day  after  judgment,  the  judgment  was  pre- 
sumed to  be  satisfied,  and  it  became  necessary  to  revive  it 
by  writ  of  scire  facias^  which  was  directed  to  the  sheriff  of 
the  county  in  which  the  venue  of  the  action  had  been  laid, 
and  by  him  served  on  the  defendant.  If  the  defendant 
appeared,  proceedings  took  place,  to  determine  whether  or 
not  he  remained  liable;  if  he  did  not  appear,  judgment 
might  be  signed.  A  similar  proceeding  was  resorted  to, 
where,  between  judgment  and  execution,  there  had  been  a 
change,  by  death  or  otherwise,  of  the  parties  by  or  against 
whom  execution  was  to  be  issued* 

This  was  a  tedious  form,  in  cases  where  the  fact  to  be 
established  was  of  so  simple  a  character  that  it  might  be 
decided  without  the  expense  and  delay  of  a  regular  action. 
In  scire  facias,  too,  the  writ  was  directed  to  the  sheriff,  and 
not  to  the  party  whose  appearance  was  required,  and  was 
tested  and  returnable  in  term ;  so  that  if  a  judgment  creditor 
died  on  the  16th  of  June,  his  representative  was  unable  to 
compel  the  judgment  debtor  to  answer  a  scire  facias  before 
November  following,  although  the  only  fact  to  be  established, 
to  entitle  the  representative  to  execution,  was  the  probate 
of  the  will,  or  letters  of  administration  of  the  effects  of  the 
deceased,  documents  which  prove  themselves  by  mere  pro- 
duction in  any  court.  A  simple  method  of  proceeding  was 
accordingly  provided ;  and,  by  analogy  to  the  Statute  of 
Limitations,  six  years  was  made  the  period  within  which 
execution  may  issue  upon  a  judgment  without  revival. 
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When  reyival  is  neoessaiy,  the  party  aUeging  himself  to  be 
entitled  to  execution,  may  either  sue  out  a  "  writ  of  re- 
vivory'*  or  apply  for  leave  to  enter  a  suggestion  upon  the 
roUy  and  to  issue  execution  thereupon.  If  the  suggestion  is 
allowed,  execution  may  issue;  otherwise  the  party  must 
proceed  by  writ  of  reviTor,  or  action  upon  the  judgment. 

If  he  proceeds  by  writ,  it  is  to  be  directed  to  the  party, 
and  he  is  called  upon  to  show  cause  why  execution  should 
not  be  awarded  against  him ;  it  is  to  be  tested  on  the  day 
of  its  issuing,  may  be  served  in  any  county,  and  may  be 
otherwise  proceeded  upon  as  a  writ  of  summons  in  an  ordi- 
nary action. 

Abatbvekt  or  Actions. 

The  proceedings  by  writ  of  revivor  are  applicable  to  those 
cases,  in  which,  by  reason  either  of  lapse  of  time,  or  of  a 
change  by  death  or  otherwise,  of  the  parties  entitled  or 
liable  to  execution,  it  becomes  necessary  to  revive  a  judg- 
ment. 

The  statute  of  1852  also  provided  for  those  cases  in  which 
writs  would  otherwise  abate,  by  the  death,  marriage,  or 
bankruptcy  of  one  of  the  parties  to  the  action.  It  gave  to 
a  surviving  plaintifT,  or  to  the  representative  of  a  deceased 
plaintiff,  a  short  and  simple  mode  of  continuing  the  action, 
by  entering  on  the  record  a  suggestion  of  the  death,  leaving 
the  truth  thereof,  if  disputed,  to  be  determined  at  the  trial ; 
and  it  gave  to  all  plaintiffs  an  equally  simple  mode  of  having 
the  legal  representative  of  a  deceased  defendant  put  exactly 
in  the  place  of  the  deceased,  in  the  action. 

By  some  omission,  no  means  were  afforded  to  a  surviving 
defendant,  or  to  the  representative  of  a  sole  defendant  who 
had  died,  of  compelling  the  plaintiff  in  an  action  to  proceed 
therein,  so  as  to  bring  the  proceedings  to  a  close.  This  was 
supplied  by  the  statute  of  1854,  which  enables  the  person 
against  whom  the  action  may  be  continued,  to  call  upon  the 
plainti£^  or  the  person  entitled  to  proceed  in  his  room,  to 
go  on  with  the  action ;  otherwise  the  defendant,  or  person 
against  whom  the  action  may  be  continued,  is  entitled  to 
enter  a  suggestion  of  the  default,  and  to  have  judgment  for 
the  costs  of  the  action,  and  of  the  suggestion,  against  the 
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plainti£^  or  person  entitled  to  proceed  in  his  room,  as  the 
case  maj  be. 

The  statute  of  1852  did  not  attempt  to  deal  with  the 
great  question  of 

Costs  ; 

which  have  formed  the  subject  of  one  unbroken  series  of 
enactments  from  the  Statute  of  Gloucester,  passed  in  the 
reign  of  Edward  the  First,  down  to  the  Common  Law  Pro- 
cedure Act  of  1860.  The  statute  of  1852  enabled  the 
successful  parties,  in  every  case  of  execution,  to  levy  the 
costs  thereof  over  and  above  the  sum  for  which  the  writ  is 
issued.  The  act  of  1860  extends  this  principle  to  the  writs 
of  mandamus  and  injunction,  which  were  first  granted  bj 
the  statute  of  1854. 

The  legislation  relating  to  this  fertile  object  of  contention 
was  so  complex  and  confiised  thirty  years  ago,  that  the 
then  Common  Law  Commissioners  recommended  that  this 
branch  of  the  law  should  be  rendered  intelligible,  by  being 
consolidated  and  comprised  within  a  single  act  of  parlia- 
ment. This  not  having  yet  been  accomplished,  the  Com- 
missioners of  the  present  day  repeat  the  suggestion  of  their 
predecessors.*  But  the  legislature  has  not  seen  fit  to  adopt 
the  more  important  of  the  recommendations  of  the  Commis- 
sioners upon  this  subject,  and  merely  a  slight  alteration  was 
efiected  in  the  law  of  costs  by  the  statute  of  1860.  The 
provisions  of  that  act,  however,  have  recently  made  way  for 
the  more  sweeping  change  introduced  by  the  County  Courts 
Act,  1867,  s.  5  (postf  p.  323) ;  this  last  section  deprives  all 
plaintifis  of  costs  who  do  not  recover  more  than  twenty 
pounds  in  an  action  of  contract,  or  ten  pounds  in  one  of 
tort|  or  who  do  not  obtain  a  judge's  certificate  for  costs. 


It  may  seem  desirable  before  touching  the  subjects  of 
''  Error"  and  "  Execution,"  to  refer  briefly  to  the  enactments 
of  the  statute  of  1860  with  reference  to 

*  See  page  323,  po$t. 
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Ejsgtmxnt.* 

The  Common  Law  Procedare  Act»  1862,  abolished  the 
ancient  action  of  trespass  and  ejectment,  in  which  John  Doe 
complained  of  the  doings  of  Richard  Roe,  and  it  supplied  in 
its  place  a  new  and  more  simple  mode  of  trying  the  title  to 
real  estate.  It  provided,  however,  that  the  effect  of  a  judg- 
ment in  the  new  action  should  be  the  same  as  the  effect  of  a 
judgment  in  the  old.  If  John  Doe  was  nonsuited,  or  there 
was  a  verdict  for  the  defendant,  the  effect  was  either  that 
Doe  did  not  follow  out  his  then  action,  or  that  the  defend- 
ant had  not  been  guiltj  of  the  particular  trespass  alleged  to 
have  been  committed  on  Doe.  In  consequence  Doe  might 
immediately  bring  another  action  of  trespass  and  ejectment, 
complaining  apparently  of  another  assault  and  ejectment, 
but,  in  reality,  to  try  the  very  same  title.  The  courts,  how- 
ever, interfered,  and  as  a  matter  of  course  stayed  the  pro- 
ceedings in  the  second  action  until  the  costs  incurred  in  the 
former  had  been  paid.  As  the  effect  of  a  judgment,  in  the 
new  action  of  ejectment,  is  the  same  as  that  in  the  former 
action,  a  second  action  may  still  be  brought  in  the  same  way 
as  before.  But  the  courts  in  pursuance  of  a  recommenda- 
tion in  the  Second  Report,  are  expressly  enabled  by  the 
statute  of  1864  to  order  the  plaintiff  to  give  the  defendant 
security  for  the  payment  of  his  costs  in  any  such  second 
action,  and  that  all  further  proceedings  in  the  cause  be 
stayed  until  such  security  be  given. 

The  statute  of  1860  also  contains  some  very  important 
provisions  with  reference  to  ejectment  upon  forfeitures,  the 
efiect  of  which  will  be  better  considered  in  the  notes  to  its 
different  sections.    It  may  therefore  be  sufficient  to  add  here 


*  The  proceeding!  in  the  old  action  of  ejectment  have  long  furnished 
a  butt  for  the  small  wit  of  laymen,  and  of  ill-instructed  lawyers ;  hut  to 
tliose  who  have  studied  the  history  of  our  Common  Law,  and  have 
watched  its  development  step  by  step  with  the  necessities  of  the  great 
people  whose  lihcrties  it  has  fostered  and  guarded,  the  sweeping  away  of 
ancient  landroai ks  and  evidences — ^not  mere  corruptions  or  abuses— is 
not  a  source  of  unalloyed  gratification. 
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that  the  jurisdiction  first  conferred  on  the  Superior  Courts 
of  Common  Law  by  4  Geo.  2,  c.  28,  enabling  them  to  relieve 
against  forfeitures,  has  now  been  extended  to  everjr  case  of 
ejectment  for  a  forfeiture  brought  for  non-payment  of  rentj 
or  for  breach  of  a  covenant  to  insure.  This  jurisdiction  is 
to  be  exercised  in  all  respects,  as  to  payment  of  rent,  costs, 
and  otherwise,  as  in  the  Court  of  Chancery,  which  has 
hitherto  had  an  almost  exclusive  right  to  relieve.  The  relief 
may  be  given  in  the  first  instance  by  a  judge,  but  his  order 
is  liable  to  be  discharged,  varied,  or  set  aside  by  the  court, 
and  the  judgment  of  the  court  itself  is  in  this  case  subject 
to  appeal,  like  any  other  judgment  within  its  ordinary 
jurisdiction. 

PROCEEDmOS  19  ErKOR 

are  now  regulated  by  the  Procedure  Act  of  1852.  By 
that  statute,  the  Writ  of  Error,  which  Issued  out  of  Chancery, 
and  was  practically  the  conunencement  of  a  new  suit,  is 
abolished,  and  ''  error"  made  a  step  in  the  cause.  It  must 
now  be  brought  within  six  and  not  twenty  years  as  formerly ; 
and  is  brought  by  simply  delivering  a  memorandum  of  error 
to  the  master,  and  a  copy  of  his  note  acknowledging  the 
receipt  to  the  defendant  in  error,  a  simple  suggestion  of 
error  being  next  put  upon  the  roll,  which  is  afterwai'ds 
carried  into  the  Court  of  Error  by  the  master.  The  statute 
enlarges  the  powers  of  the  Court  of  Error,  so  as  to  get 
rid  of  some  defects  which  formerly  affected  their  proce- 
dure, and  provides  against  the  abatement  of  the  action  by 
enabling  suggestions  to  be  entered  as  in  the  cases  already 
referred  to. 


There  remains  but  one  other  branch  of  procedure  dealt 
with  by  the  statute  of  1852,  namely, 

EXECVTIOK, 

which  in  ordinary  cases  (that  is  to  say  where  money, 
whether  debt  or  damages,  is  recovered)  is  either  by  fieri 
fadasy  sequestrari  facias^  capias  ad  sttHrfadendum^  or 


•  •  • 
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elegit.  There  are  two  other  write  of  eicecution,  levari 
facias^  which  is  altogether  obsolete,  and  exteniy  a  mode  Of 
proceeding  appropriated  to  the  Crown,  and  to  Crown 
debtors.  The  statute  of  1852  abolished  the  ground  writs, 
which  ought  to  have  been,  but  in  practice  never  were, 
issned  into  the  county  where  the  yenne  was  laid,  before 
the  real  execution  was  resorted  to;  permitted  writs  to 
be  issued  directly  to  the  sherifb  of  the  counties  Palatine, 
and  not,  as  previondy,  to  the  Chancellor,  to  be  by  him  sent 
to  the  sherifis ;  limited  the  duration  of  all  writs  to  one  year ; 
and  allowed  the  expenses  of  the  execution  to  be  levied  under 
the  writ  itself. 

Under  a  writ  of  fieri  faciOB^  the  goods  and  chattels, 
money  and  securities  of  the  execution  debtor  may  be  taken ; 
but  only  specific  coin  or  bank  notes^  and  debts  secured  by 
cheques,  bills,  promissory  notes,  bonds,  specialties,  and  the 
like.  Stock  in  the  fbnds,  or  shares  in  companies,  cannot  be 
reached  by  this  writ ;  but  by  the  1  &  2  Vict  c.  110,  s.  12, 
this  kind  of  property  can  be  charged  by  order  of  a  judge ; 
and  the  judgment  creditor  may,  at  the  end  of  six  months, 
by  proceeding  in  equity!  proceed  to  realize  his  debt.  By 
the  27  &  28  Vict.  c.  112,  s.  4  {posty  p.  506X  a  somewhat 
similar  power  is  given  to  a  judgment  creditor  who  has  taken 
his  debtor's  lands  under  a  writ  of  elegit. 

The  Procedure  Act  of  1854  has  extended  the  remedies  of 
the  creditor  against  the  property  of  his  debtor,  by  enabling 
the  former,  after  judgment,  to  attach  debts  and  monies  of  his 
debtor  in  the  hands  of  a  third  person,  and  in  this  way  to  ob- 
tain satisfaction  of  his  judgment*  It  also  enables  the  jndg« 
ment  creditor  to  have  the  supposed  debtor,  who  is  called 
the  garnishee,  orally  examined  as  to  whether  any  and  what 
debts  are  owing  to  the  judgment  debtor,  and  to  obtain  the 
production  of  books  and  documents ;  affording  the  garnishee 
at  the  same  time  an  opportunity  of  disputing  his  liability, 
and  in  such  case  throwing  the  onus  of  proof  on  the  judg- 
ment creditor. 

In  their  Third  Report  (p.  7),  the  Commissioners  suggested 
several  amendments  with  reference  to  this  process  of  execn*> 
tion.  They  proposed  that  a  judge,  when  applied  to  for  an 
order  of  attachment^  '*  should  have  a  discretion  to  refuse  to 
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*'  interfere  in  cases  where  the  costs  of  the  proceedings 
**  wonld,  in  his  opinion,  bear  so  large  a  proportion  to  the 
**  amount  to  be  recovered  as  to  make  the  remedy  practicallj 
<<  worthless  or  vexatious ;"  and  this  suggestion  has  been 
adopted* 

"  It  occasionally  happens,  again,  that  the  garnishee  ap- 
*'  pears,  admits  the  debt,  is  willing  to  pay  it,  but  has  a  bona 
^^fide  doubt  whether  the  execution  debtor  is  really  entitled 
''  to  it  and  whether  some  other  person  is  not.  Now  it  is 
obvious  that  garnishees  ought  not  to  be  compelled  to  pay 
without  being  protected  against  that  other  person,  and 
<<  that  the  latter  ought  not  to  have  his  rights  decided  on 
''  without  having  an  opportunity  of  being  heard  on  them." 
To  prevent  these  inconveniences  the  remedy  suggested  was 
to  enable  the  garnishee,  on  being  served  with  the  order,  to 
take  out  a  summons,  in  the  nature  of  an  interpleader,  calling 
on  any  person  to  whom  he  suggests  the  debt  is  really  due, 
to  appear ;  on  which  proceedings  might  then  take  place  as 
in  interpleader,  and  the  creditor,  or  the  person  called  on, 
be  barred  according  to  the  result.  This  suggestion  has  been 
adopted,  in  spirit  though  not  in  terms,  by  enabling  the  judge 
to  direct  the  appearance  of  third  persons,  and  thereupon  to 
make  such  order  as  shall  be  just  and  reasonable. 


In  the  action  of  detinue^  the  plaintiff  in  form  recovers  the 
specific  chattels  sued  for,  or  their  value ;  but  until  the  law 
was  altered  by  the  statute  of  1854,  the  defendant  had  it  in 
his  power  to  keep  the  chattels  upon  paying  the  value  as 
assessed  by  the  jury.  A  special  writ  of  execution  has  been 
framed  to  give  effect  to  the  right  of  the  plaintiff  to  have  the 
specific  chattel  restored  to  him. 

Of  a  somewhat  similar  nature  is  the  writ  of  execution, 
which  by  the  Mercantile  Law  Amendment  Act,  1856,  may 
be  awarded  in  actions  for  breach  of  an  agreement  to  deliver 
specific  goods  to  a  purchaser, — ^the  nearest  approach  perhaps 
which  the  Common  Law  Courts  have  yet  been  allowed  to 
make  towards  enforcmg  that  specific  performance  of  con- 
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tracts,  which  constitntes  so  large  a  branch  of  the  jurisdiction 
of  the  Courts  of  Equity ;  but  even  this  power  so  given  ap- 
pears never  yet  to  have  been  acted  on. 

The  statute  of  1854,  it  is  true,  enables  the  plaintiff  to 
claiiD,  in  certain  cases,  a  writ  of  mandamus^  the  professed 
obj^t  of  which  was  to  give  him  the  means  of  obtaining  a 
specific  performance  by  the  defendant.  But  the  straitened 
terms  in  which  the  power  has  been  conferred  by  the  legis- 
lature, and  the  very  diffident  and  modest  interpretation  put 
upon  it  by  the  courts  have  so  limited  its  application,  that  the 
Court  of  Chancery  practically  retains  its  jealously-guarded 
monopoly  of  jurisdiction. 

Finally,  it  may  be  observed  that  obedience  to  writs  of  In- 
junction and  Mandamus,*  may  in  certain  cases  be  enforced 
by  the  issue  of  writs  of  Sequestration^  a  process  of  execu- 
tion the  ose  of  which  had  hitherto  been  confined  to  the 
Courts  of  Equity. 

Interpleader, 

arising  as  it  ordinarily  does  out  of  disputed  claims  to  goods 
seized  in  execution,  would  here  seem  to  claim  attention; 
but  that  its  importance  and  intricacy  requires  such  detailed 
treatment,  as  can  only  be  given  to  it  in  its  appropriate  place 
hereaf^,  where  the  statutes  and  cases  are  succinctly  col- 
lected. 


This  brief  review  of  the  enactments  of  the  important 
statutes,  by  which  the  practice  of  the  Superior  Courts  of 
Law  is  now  chiefly  regulated,  has  been  attempted  with  the 
view  of  displaying  to  the  reader  the  field  over  which  the 
changes  effected  by  the  three  Common  Law  Procedure 
Acts  extend.  To  the  details  of  the  several  statutes,  and 
their  practical  application,  the  greater  part  of  the  remainder 
of  this  book  is  devoted. 

The  legislature  has  not  seen  fit  to  adopt  the  most  important 
and  most  valuable  of  the  suggestions  contained  in  the  Second 


*  But  fee  page  821,  pott. 
D. 
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and  Third  Reports  of  the  Common  Law  Commissioners,  who 
have  now  brought  their  labours  to  a  close.  Most  of  the 
changes  that  have  been  effected  at  their  instance  were 
indeed  recommended  bj  their  predecessors  in  the  commission 
of  1831;  but  they  have  the  merit  of  carrying  them  into 
effect. 

When  the  fusion  of  Law  and  Equity  has  been  completed 
to  the  extent  so  powerfully  recommended  by  the  very  learned 
Commissioners,  there  would  seem  but  little  defect  left  in  our 
Common  Law  Procedure  to  serve  as  an  opportunity  for 
those  self-constituted  amenders,  who  so  noisily  busy  them- 
selves about  altering  the  Common  Law,  the  principles  of 
which  many  of  them  might,  with  certainly  less  risk  to  the 
community,  if  not  with  more  profit  to  themselves,  be  em- 
ployed in  learning. 

This  Introduction  cannot  be  better  brought  to  an  end  than 
by  again  quoting  from  the  Common  Law  Commissioners' 
(3rd)  Report. 

"  In  closing  their  commission  it  cannot  but  be  gratifying 
'*  to  the  Commissioners  to  be  able  to  report  that  the  altera- 
"  tions  that  have  been  effected  have  rendered  the  procedure 
"  in  actions  simple,  economical,  and  speedy,  and  have  had  the 
"  effect  of  limiting  the  costs  to  the  expenses  of  the  necessary 
"  and  essential  steps  in  a  cause." 

'<  The  technicalities  which  brought  so  much  discredit  on 
'*  our  jurisprudence  have  now  disappeared,  and  the  courts, 
'^  owing  to  the  improved  system  of  pleading  and  procedure, 
'^  and  the  large  additional  power  of  amendment,  are  occupied 
*^  in  adjudicating  upon  the  substantial  merits  of  the  cases  in 
<'  litigation,  while,  from  the  operation  of  the  same  causes,  it 
<<  very  rarely  occurs  in  trials  at  nisi  prius  that  the  real  ques- 
"  tion  in  controversy  is  not  decided  by  the  jury." 
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COMMON  LAW  PROCEDUBE  ACT, 

15  &  16  Vict.  c.  76. 


An  Act  to  amend  the  Process^  Practice  and  Mode 
of  Pleading  in  the  Superior  Courts  of  Common 
Law  at  Westminster,  and  in  the  Superior  Courts 
of  the  Counties  Palatine  of  Lancaster  and  Dur^ 
ham.  [30th  June,  1852.] 

Whereas  the  process,  practice  and  mode  of  pleading 
in  the  Superior  Courts  of  Common  Law  at  West- 
minster may  be  rendered  more  simple  and  speedy  :  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal  and  Commons  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows: — 

1.  The  provisions  of  this  act  shall  come  into  opera-  Commenee- 
tion  on  the  twenty-fourth  day  of  October,  in  the  year  "»«°^  «'•«<• 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two. 

Wkits  of  Summons. 

And  with  respect  to  the  writs  for  the  commence-     WHUfor 
ment  of  personal  actions  in  the  said  courts  against    ^^'*^^ot 
defendants,  whether  in  or  out  of  the  jurisdiction  of     AeHnnt. 
the  courts,  be  it  enacted  as  follows: 

2.  All   personal  actions  brought  in  her  Majesty's  Personal 
Superior  Courts  of  Common  Law,  where  the  defendant  d?fendiJ!?re" 
is  residing  or  supposed  to  reside  within  the  jurisdic-  f*^?*,7*i^*'* 
tion  of  the  said  courts,  shall  be  commenced  by  writ  of  to  b«  eom^-"' 
summons  in  the  form  contained  in  the  Schedule  (A)  ^^^  ^^ 
to  this  act  annexed,  marked  No.  1,  and  in  every  such  monii  in 
writ  and  copy  thereof  the  place  and  county  of  the  Jy^^JuJe 
residence  or  supposed  residence  of  the  party  defendant,  (A.) 

or  wherein  the  defendant  shall  be  or  shall  be  supposed 
to  be,  shall  be  mentioned ;  and  such  writ  shall  be 
issued  by  any  one  of  the  officers  of  the  said  courts 
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Name  nfde- 
fendant. 


Retidemee  of 
defend»iU. 


Name  of 
plaintiff. 


AddUion  and 
character  of 
pattf. 


respectively  by  whom  like  process  hath  been  hereto- 
fore issued  from  such  court,  or  by  such  other  officer 
as  the  court  shall  direct. 

The  use  of  the  term  personal  action  had  the  effect  of  excluding 
from  the  operation  of  this  and  other  sections,  actions  of  right  of 
dower,  dower  and  quare  impedit,  which  arc  real  actions,  and  had, 
until  recently,  to  be  commenced  by  original  writ  issued  out  of 
Chancery,  and  to  be  carried  on  in  the  Court  of  Common  Pleas. 
Now,  by  "  The  Common  Law  Procedure  Act,  1860,"  ss.  26  and 
27  (which  see  past),  no  writ  of  right  of  dower  or  writ  of  dower, 
and  no  quare  impediti  is  henceforth  to  be  issued;  but  such  rights 
as  were  hitherto  enforceable  thereunder  are  now  to  be  proceeded 
for  by  a  specially  indorsed  writ  of  summons,  issued  out  of  the 
Court  of  Common  Pleas,  and  subject  to  the  general  provisions 
of  this  act  and  of  the  C.  L.  P.  A.  1854. 

As  to  replevin,  see  s.  41  (post,  p.  47);  and  C.  L.  P.  A.  I860, 
■68.  22,  o.,  et  teq.t  post. 

The  statute  prescribes  the  making  of  certain  indorsements  on 
the  writ  These  are  noticed  under  ss.  6,  8,  and  25  {postf  pp.  4,  6 
■and  SI). 

The  writ  ef  summons  must  be  in  the  above /orm,  though  the 
•omission  to  insert  in,  or  indorse  on  it,  any  of  the  matters  required 
to  be  so  inserted  or  indorsed  will  not  make  the  writ  void,  but 
only  subject  the  plaiiitifT  to  have  it  set  aside  as  irregular,  or 
amended  at  his  cost  (s.  20,  posit  P*  28).  Under  the  former  prac- 
tice a  writ  commanding  the  defendant  to  enter  an  appearance  **  in 
our  Court  of  at  Westminster"  was  set  aside  although  it 

was  tested  in  the  name  of  the  Chief  Baron  (Stephenson  v.  T/wme, 
2  D.  &  L.  230). 

It  issues  in  the  name  of  the  sovereign,  whose  style  and  title 
ought  to  be  strictly  followed  (Hall  v.  Redin^ton,  5  M.  &  W.  605), 
and  is  directed  to  the  defendant,  whose  christian  and  surname 
ought  to  be  correctly  stated,  though  he  may  be  addressed  by  the 
name  which  he  bears  by  reputation  (Williams  v.  Bryantj  5  M,  & 
W.  447).  The  3  &  4  Will.  4,  c.  42,  s.  12,  enables  parties  sued  on 
bills,  notes  and  written  instruments  to  be  described  in  the  writ 
and  subsequent  proceedings  by  the  initials  or  contractions  used  by 
them  in  such  instruments.  A  peer  or  titled  person  ought  to  be 
described  by  his  proper  title  ( fVells  v.  Lord  Suffield,  5  D.  &  L.  177). 
Misnomers  may  be  rectified  by  an  amendment  under  a  judge's 
order,  at  the  cost  of  the  plaintiff  (Auf/  v.  Kennedy^  7  Dowl.  199). 
A  corporation  should  be  sued  by  its  corporate  name. 
The  place  and  county  of  the  "residence  or  supposed  resi- 
dence" of  the  defendant  must  be  stated.  Formerly  a  correct 
statement  of  the  residence  was  of  consequence ;  for  a  writ  could 
only  be  served  in  the  county  named  in  it,  or  within  200  yards  of 
its  boundary.  This  gave  rise  to  numerous  applications  to  set 
aside  the  service  of  writs,  the  only  effect  of  which  was  to  create 
delay  and  expense.  The  writ  may  now  be  served  in  any  county 
(B.  14,  post,  p.  10);  but  the  omission  of  the  statement  of  the 
'* place  and  county"  is  an  irregularity  (iZo««  v.  Gandell,  7  C.  B. 
766) ;  amendable,  however,  under  s.  20. 

The  name  of  the  plaintiff  is  also  to  be  stated ;  but  a  writ  cannot 
be  set  aside  for  a  mere  misnomer  of  the  plaintiff  ( Walker  v. 
Parkins,  2  D.  &  L.  298). 

The  addition  of  neither  party  is  required,  nor  is  it  necessary  to 
state  whether  the  parties  sue  or  are  sued  in  a  representative 


WRITS  OF  snmioNs.  3 

capftcitj,  at  executor,  adinioistniUyr  or  ftn%nee«    It  is  better  not 

to  do  M  (         ,  adaunistratoTf  v. ,  1  Dowl.  97f  n.)     It  may  be 

desirable  sometimes,  however,  to  ahow  to  the  defendant,  by  the 
writ,  either  that  the  plaintiff  sues  or  that  he  is  himself  sued  em 
autre  droit ;  for  instance,  to  prevent  an  executor  paying  another 
creditor  {Rees  v.  Morgan,  6  B.  &  Ad.  1035). 

The  writ  is  issued  by  the  court,  but  it  is  prepared  by  the  plain* 
tiff  or  his  attorney,  who  also  prepares  a  precipe  for  it. 

The  indorsements  being  maae  on  the  writ  according  to  the 
«s.  6,  6  and  25,  it  must  be  sealed  at  the  office  of  the  court  from 
which  it  is  issued,  and  the  pntcipe  left  there.  Concurrent  writs 
may  be  issued  (s.  9,  post^  p.  7). 

Any  alteration  in  the  writ  without  being  resealed  before  ser-  AltenUom  in 
Tice  would  render  it  void  {Siggera  v.  iSaiMoiii,  2  Dowl.  745).  writ*. 

Where  a  writ  was  issued  by  mistake  against  a  defendant  in  a 
wrong  name,  it  was  held  that  it  might,  before  service,  be  corrected 
and  resealed  without  altering  the  teete  {Gibson  v.  Forley,  7  E.  & 
B.  49). 

The  court  has  no  power  to  alter  the  date  of  a  writ  of  summons 
wrongly  dated  by  mistake,  even  to  prevent  the  operation  of  the 
Statute  of  Limitations,  unless  it  be  to  make  the  writ  accord  with 
the  precipe ;  and  appearance  to  a  writ  so  altered  under  the  order 
of  a  judge  at  chambers  has  been  held  no  waiver,  upon  the  ground 
that  the  writ  so  amended  was  void,  and  not  merely  irregular 
{Clarke  v.  Smith,  2  H.  &  N.  758 ;  Kirk  v.  Dolbtf,  6  M.  &  W.  636). 

The  memorandum  requires  the  writ  to  be  served  within  9\x  Jiemonm- 
calendar  months.  If  not  so  served,  it  must  be  renewed  in  the  ^*"'- 
mode  pointed  out  by  s.  11  {post,  p.  8).  A  defendant  may  appear 
to  a  writ  after  the  six  months  have  expired  {Richardson  v.  Uaiey, 
7  Dowl.  25),  and  accept  service  after  that  period  ( Coates  v.  Sandy, 
9  Dowl.  381) ;  or  apply  to  set  it  aside  {Hemp  v.  Warren,  2  Dowl. 
N.  S.  758).  If  the  writ  did  not  contain  the  memorandum  formerly 
required,  it  could  be  set  aside  as  irregular  (Da^  v.  Holly,  2  Dowl. 
N.  S.  974X  Omissions  and  irregularities  may  now  be  amended 
under  s.  20  (post,  p.  28). 

This  section  does  not  apply  if  the  defendant  is  resident  in 
Scotland  or  Ireland  {Flower  v.  Allan,  ^  U.  &  C.  688;  L.  J  33, 
Ex.  83;  Thompson  v.  North  British  Railway  Company,  42  Law 
Times,  p.  95,  Ex.,  M.  T.  1866,  on  which  case,  see  note  at  p.  15, 
post\  and  vide  s.  18,  and  note  {jpost,  p.  16  e^  ««9>)- 

3.  It  shall  not  be  necessary  to  mention  any  form  or  No  form  or 
cause  of  action  in  any  writ  of  summons,  or  in  any  JJSon  ^  be 
notice  of  writ  of  summons,  issued  under  the  authority  mentioned  in 
of  this  act.  ''^^• 

4.  Every  writ  of  summons  shall  contain  the  names  writ  to  state 
of  all  the  defendants,  and  shall  not  contain  the  name  SefSndanu,* 
or  names  of  any  defendant  or  defendants  in  more  and  for  only 
actions  than  one,  ^'  ^^  **"' 

If  persons  are  joined  as  defendants  who  are  not  liable  as  such, 
the  misjoinder  may  be  rectified,  under  s.  87  ( post,  p.  43),  at  any 
time  before,  and  even  at  the  trial ;  but  it  is  different  if  too  few 
defendants  are  sued,  for  s.  88  ( post,  p.  44)  only  enables  the  plain- 
tiff to  amend  the  writ  and  subsequent  proceedings  after  a  plea  in 
abatement  for  non-joinder ;  and  the  courts  h:ive  decided  that  they 
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cannot  amend  a  writ  by  adding  the  name  of  a  defendant  (Goo// - 
child  V.  Leadham,  1  Exch.  707) ;  but  under  s.  20  (post,  p.  28),  it 
may  be  amended  by  the  plaintiff,  without  any  order  of  the  court, 
if  the  defendants  who  have  been  sued  give  notice  of  objection  or 
plead  in  abatement  (ss.  35,  36,  pott,  pp.  41 — 43). 

The  latter  portion  of  this  section  does  not  apply  to  writs  of 
summons  issued  under  '*  The  Summary  Procedure  on  Bills  of 
Exchange  Act,  1855  "  (post). 

5.  Every  writ  of  summons  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord 
Chief  Baron  of  the  court  from  which  the  same  shall 
issue,  or  in  case  of  a  vacancy  of  such  office,  then  in 
the  name  of  a*  senior  puisne  judge  of  the  said  court. 

If  dated  on  a  different  day  from  that  on  which  it  was  issued, 
the  writ  may  be  set  aside  as  irregular ;  but  it  may  be  amended 
in  this  respect  so  as  to  correspond  in  date  with  the  precipe 
(Kirk  ▼.  Dolby,  6  M.  &  W.  636).  If  it  bears  no  date  at  all,  it 
is,  if  not  a  nullity,  at  least  irregular  (Ball  v.  Hamlet,  8  Dowl.  188  ; 
Wells  V.  Dawson,  2  Dowl.  N.  S.  468).  But  if  dated  on  a  Sunday 
it  is  a  nullity  (Hanson  v.  Shackleton,  4  Dowl.  48).  The  date  may 
be  stated  in  words  at  length,  or  in  figures  (Eyre  v.  Walsh,  6  Taunt. 
833). 

Hill,  J.,  at  chambers,  refused  to  set  aside  a  writ  whereon  the 
christian  name  of  the  Chief  Justice  was  mis-stated  (Folkard  v. 
FitKstubbs,  1  F.  fie  F.  376). 

6.  Every  writ  of  summons  shall  be  indorsed  with 
the  name  and  place  of  abode  of  the  attorney  actually 
suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  court  in  which  the  same  is 
sued  out,  then  also  with  the  name  and  place  of  abode 
of  the  attorney  of  such  court  in  whose  name  such 
writ  shall  be  taken  out ;  and  when  the  attorney 
actually  suing  out  any  writ  shall  sue  out  the  same  as 
agent  for  an  attorney  in  the  country,  the  name  and 
place  of  abode  of  such  attorney  in  the  country  shall 
also  be  indorsed  upon  the  said  writ ;  and  in  case  no 
attorney  shall  be  employed  to  issue  the  writ,  then  it 
shall  be  indorsed  with  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  plaintiff  in  person, 
mentioning  the  city,  town  or  parish,  and  also  the  name 
of  the  hamlet,  street  and  number  of  the  house  of  such 
plaintiff's  residence,  if  any  such  there  be. 

A  defendant  is  entitled  to  full  information  as  to  the  person  to 
whom  he  may  address  himself  for  a  settlement  of  the  action 
against  him.  The  information,  when  the  writ  is  issued  out  by  an 
attorney,  is  not  required  to  be  so  particular  as  when  it  is  sued  out 
by  a  plaintiff  in  person,  as  an  attorney  may  be  more  easily  found 
out.    "  Gray's-Inn,  London,'*  has  been  held  sufficient  designa- 
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tion  of  an  attorney;  '* Southampton-buildings/'  insufficient 
Where  the  writ  is  sued  out  by  a  nrm  of  attorneys,  the  name  of 
the  jErm  ought  to  be  indorsed  {Englekeart  v.  Eyre,  2  Dowl.  146; 
Hartley  v.  Rodenhurst,  4  Dowl.  748). 

Where  the  writ  is  sued  out  by  the  plaintiff  in  person,  the  Addrmof 
directions  of  the  above  section  ought  to  be  most  strictly  fol-  P^^^^^' 
lowed.  **  No.  1,  Clifford* s-Inn •passage,  Fleet-street,  in  the  city 
of  London,"  has  been  held  a  sufficient  address  (Arden  y.  Jcnee, 
4  Dowl.  120),  the  words  ct7y,  town,  parish,  being  used  disjunc- 
tively ;  but  "  W.  L.,  32,  Great  J.  Street,  Bedford-row,  agent  for 
the  plaintiff  in  person,  who  resides  at  Barmouth,"  has  been  con- 
sidered an  insufficient  statement  {Lloyd  ▼.  Jones,  I  M.  &  W. 
549).  The  amending  of  this  statement  is  within  s.  20  (pott,  p.  28). 

In  a  case  where  an  attorney  sued  in  person,  it  was  held  that 
he  was  properly  described  under  this  section  as  of  the  place 
where  he  carried  on  his  business  {Ablett  v.  Batham,  5  £.  &  B. 
1019).  See  also  decisions  on  meaning  of  words  "residence," 
"place  of  abode,"  and  "dwelling,"  collected  in  Atienborough 
▼.  Tkompton  (2  H.  &  N.  559);  and  in  Kerr  v.  Haynet  (L.  J.  29, 
Q.  B.  70). 

See,  as  to  place  of  dwelling  of  a  corporation  (Corbett  v.  General 
Steam  Navigation  Company,  4  H.  fit  N.  452  ;  L.  J.  28,  Ex.  214  ; 
Brown  v.  L,  4'  N,  W,  Railway  Company,  4  B.  &  S.  826 ;  L.  J. 
32,  Q.  B.  318;  Keynsham  Blue  Lias  Lime  Company  ▼.  Baker,  2 
H.  &  C.  729;  L.  J.  33,  Ex.  41;  Aberystwith  Promenade  Pier 
Company  v.  Cooper,  L.  J.  35,  Q.  B.  44). 

See,  as  to  entry  of  address  by  plaintiff  or  defendant  suing  or 
defending  in  person,  R.  G.,  H.  T.  1853,  r.  166,  potU 

7.  Every  attorney  whose  name  shall  be  indorsed  on  Attorney  on 
any  writ  issued  by  authority  of  this  act  shall,  on  de-  deSSI*  *** 
mand  in  writing,  made  by  or  on  behalf  of  any  de-  r^**^*w^J** 
fendant,  declare  forthwith  whether  such  writ  has  been  autiaority, 
issued  by  him  or  with  his  authority  or  privity ;  and  J}]^*®  ^^ 
if  he  shall  answer  in  the  affirmative,  then  he  shall  and  abode  of 
also,  in  case  the  court  or  a  judge  shall  so  order  and  J^J^"*'  *' 
direct,  declare  in  writing,  within  a  time  to  be  allowed 
by  such  court  or  judge,  the  profession,  occupation  or 
quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of 
being  guilty  of  a  contempt  of  the  court  from  which 
such  writ  shall  appear  to  have  been  issued;  and  if  ifwrituiued 
such  attorney  shall  declare  that   the  writ  was  not  Jhority  of"" 
issued  by  him,  or  with  his  authority  or  privity,  all  attorney 
proceedings  upon  the  same  shall  be  stayed,  and  no  to^^stayed. 
farther  proceedings  shall  be  taken  thereupon  without 
leave  of  the  court  or  a  judge.* 

This  demand  ought  to  be  made  in  an  early  stage  of  the  pro- 
ceedings. 

A  judge  will  not  in  general  refuse  to  order  the  information  to 
be  given  although  it  be  sought  for  a  collateral  purpose  ( Cox  ▼. 
BoekeU,  18  C.  B.,  N.  S.  239;  L.  J.  84,  C.  P.  125). 

*  An  attorney  suing  for  a  corporation  must  be  retained  under  Ite  common 
seal  (Arnold  v.  Poole,  2  Dowl.  N.  8.  574);  otherwise  he  cannot  recover  his 
bill  of  costs. 
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If  the  plaintiflTs  attorney  answer  in  the  affirmatiTe,  and  the 
defendant  desire  to  know  the  plaintiff's  ahode,  profession,  &o., 
he  should  take  out  a  summons  at  judge's  chambers  for  such  par- 
ticulars. 

The  information  ought  to  be  sufficient,  and  not  illusory. 
**  Peele's  Coffee  House,  Fleet  Street,"  has  been  held  not  a  suffi- 
cient statement  of  a  plaintiff's  residence  {Hodgson  y.  Gamblty  3 
Dowl.  174).  If  the  information  is  insufficient,  and  its  sufficiency 
most  depend  on  the  circumstances  of  each  case,  a  summons 
should  be  taken  out  for  better  particulars.  It  will  be  for  the 
eourt  or  a  judge  to  decide  whether  the  particulars  furnished 
are  sufficient,  or  whether  the  defendant  should  apply  for  an 
attachment  for  contempt  {Smith  t.  Bond,  11  M.  &  W.  326). 
Where  an  attorney  refused  to  comply  with  a  judge's  order,  the 
court  allowed  the  defendant  to  non  prot,  the  plaintiff  in  the  action, 
and  ordered  the  attorney  to  pay  the  costs  ( Gynn  y.  Kirby,  1  Str; 
402).  Where  an  order  omitted  to  specify  the  time  within  which 
the  declaration  was  to  be  made ;  but  provided  for  a  stay  of  pro- 
ceedings after  the  lapse  of  a  certain  number  of  days  from  the 
making  of  the  order  until  the  declaration  should  be  made,  it  was 
held  a  bad  order  under  this  tectum ;  but  it  was  suggested  that  if 
it  had  been  made  a  rule  of  court  it  might  haye  been  proceeded 
upon  under  (he  general  jurisdiction  of  the  court  {^Malpat  y.  Mudd, 
3  H.  &  N.  246;  ted  qtutre). 

If  the  attorney  declares  the  writ  not  to  haye  been  issued  by 
him,  or  with  his  authority  or  privity,  all  proceedings  upon  the 
same  may  be  stayed.  The  defendant,  upon  making  an  affidavit 
of  the  facts,  can  obtain  an  order  to  stay  proceedings. 

Indorsement  8.  Upon  the  writ  and  copy  of  any  writ  served  for 
coiiroVwrit  *^®  payment  of  any  debt  the  amount  of  the  debt  shall 
and  copy  of  be  Stated,  and  the  amount  of  what  the  plaintiff's  at- 
debt,wirh  torney  claims  for  the  costs  of  such  writ,  copy  and 
"r*^*d?**  service,  and  attendance  to  receive  debt  and  costs,  and 
wiubeitayed  it  shall  be  further  stated  that  upon  payment  thereof 

wiiSin"our  ''^^^^^^^  ^^"r  ^^y^  ^^  ^^c  plaintiff  or  his  attorney,  further 
dsyi.  proceedings  will  be  stayed  ;  which  indorsement  shall 

be  written  or  printed  in  the/ollowing  fonn  or  to  the 

like  effect: — 

"  The  plaintiff  claims  £        for  debt,  and  £ 
for  costs,  and  if  the  amount  thereof  be  paid  to 
the  plaintiff  or  to  his  attorney  within  four  days 
from  the  service  hereof  further  proceedings  will 
be  stayed." 

But  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment,  to  have  the  costs  taxed,  and  if  more 
than  one-sixth  shall  be  disallowed,  the  plaintiff's  at- 
torney shall  pay  the  costs  of  taxation. 

The  object  in  requiring  this  indorsement  is,  that  the  dpfendant 
may  stay  the  proceedings  by  paying  the  amount  claimed  within 
four  days.  It  does  not  limit  the  plaintiff  except  for  that  purpose 
{Jaequot  y.  Bourra,  /!  M.  &  W.  l/;6). 

Payment  after  the  four  days,  to  the  attorney's  clerk  who  kept 


WBIT8  OF  StmKONS.  7 

the  money,  hai  been  held  to  entitle  the  defendant  to  a  lUy  of 
proceedings  ( Hoddin^  ▼.  StarcJ^ldt  7  M.  &  6.  957). 

The  indorsement  is  to  be  made  on  the  writ  and  copj  for  the  Tndonemeni 
payment  of  a  debt  properly  so  called  ;  consequently  an  indorse-  */<'^'> 
ment  is  not  necessary  when  the  plaintiff  claims  damage*^  or 
damages  and  debt  (  Perry  v.  Patehett,  2  DowL  667)-  Nor  is  an 
indorsement  required  on  the  writ  in  an  action  on  a  bail  bond  or 
replevin  l)ond  {Rowland  v.  Dakeyne^  2  Dowl.  832;  Swtart  t. 
Loveii,  3  Dowl.  84) ;  nor  in  a  qmi  tarn  action  ( H»bb§  r«  Youngs  2 
D.  &  L.  474). 

The  debt  should  not  be  overstated.     If  it  is,  the  defendant  ^Joy^v  pro- 
may  stay  proceedings  on  payment  of  the  sum  really  due,  and  the  ^m^'^V'* 
costs  of  the  writ  only  {EUuion  v.  Robinton^  2  DowL  241).    To  do 
so  be  must  take  out  a  summons  to  stay. 

If  the  plaintiff  refuse  the  amount  offered,  such  refusal  will  be 
indorsed  by  the  judge  on  the  summons,  and  if  after  thia  he  re< 
cover  no  more,  he  will  have  to  pay  the  defendant's  costs  ( fFattan 
T.  Coieman,  7  M.  &  G.  424) ;  but  the  defendant  must  pay  the  Payment  into 
amount  offered  into  court  {Clerk  v.  Dann,  3  Dowl.  618).  The  c<^*'t. 
acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  promissory  note, 
may  stay  proceedings  on  payment  of  debt  and  costs  in  that  action 
only  (R.  G.,  H.  T.  1853,  r.  24,  pott). 

The  defendant  may  have  the  costs  taxed,  though  lie  pay  less 
than  the  sum  indorsed  ( Hunter  v.  Rttssell,  6  M.  &  G.  601 ;  but 
see  Young  v.  Crompton,  2  D.  &  L.  657). 

The  want  of  this  indorsement  is  an  irregularity  ( 7Vitf/ov0  v.  Omiuioncf 
Whiteehurrhf  8  Dowl.  837),  which  may,  however,  be  amended,  at  inooreement. 
the  plaintiff's  cost  (s.  20,  post^  p.  28). 

As  to  special  indorsements,  see  s.  25  (post,  p.  31). 

If  a  plaintiff  in  an  action  for  a  debt  under  20/.  claims  to  be 
entitled  to  his  costs,  he  should  further  indorse  upon  his  writ  a 
notice  to  that  effect  under  R.  G.,  E.  T.  1857,  poet. 

If  the  plaintiff  intends  to  apply  for  a  mandamua  under  the  68th, 
or  for  an  injunctiat  under  the  79th  and  80th  sections  of  "  The 
Common  Law  Procedure  Act,  1854,"  or  if  he  intends  to  declare 
in  dower,  or  for  freebenehf  or  in  quare  impedit  under  the  C.  L.  P. 
A.  1860,  s.  26.  he  must  indorse  his  writ  according  to  the  pro- 
visions of  those  enactments,  which  see  pott* 

9.  The  plaintiff  in  any  such  action  may,  at  anj  Conranent 
time  during  six  months*  from  the  issuing  of  the  JjJIii"'^'^  ** 
original  writ  of  summons,  issue  one  or  more  con- 
current writ  or  writs,  each  concurrent  writ  to  bear 
teste  of  the  same  day  as  the  original  writ,  and  to  be 
marked  with  a  seal  bearing  the  word  "concurrent," 
and  the  date  of  issuing  the  concurrent  writ;  and  such 
seal  shall  be  provided  and  kept  for  that  purpose  at  the 
offices  of  the  masters  of  the  said  courts,  and  shall  be 
impressed  upon  the  writ  by  the  proper  officer  of  the 

*  In  all  sett  of  parliament  the  word  *' month  "  ii  to  be  taken  to  mean 
calendar  month,  unlets  words  be  added  showing  lunar  month  to  be  intended 
(IS  fr  14  Vict.  c.  21, 1.  4).  But  in  legal  proceeding!  generally  a  month  is 
four  weekt  (7«//tfl  t.  Lin/teld,  S  Burr.  1453;  1  W.  Bl.  450;  Soper  v.  CurtU, 
2  Dowl.  237). 

As  to  how  calendar  months  are  to  h«  reckoned,  ses  Freeman  Vy  Rend  • 
(4  B.  ft  8. 174;  L.  J.  S2,  M.  C.  22fty. 
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court  out  of  which  the  original  writ  issued:  provided 
always,  that  such  concurrent  writ  or  writs  shall  only 
be  in  force  for  the  period  during  which  the  original 
writ  in  such  action  shall  be  in  force. 

A  concurrent  writ  must  be  issued  within  six  months  from  the 
first  issuing  of  the  original  writ.  A  concurrent  writ  cannot  be 
issued  upon  a  renewed  writ,  after  the  expiration  of  six  months 
from  the  issue  of  the  original  writ  (Coles  v.  Sherrard,  11  Ezch. 
482). 

The  writs  must  correspond  with  each  other,  and  the  defendant 
will  only  be  liable  for  the  costs  of  the  writ  with  which  he  is  served 
(Jngus  v.  Coppard,  8  M.  &  W.  57). 

The  concurrent  writ  will  at  first  be  only  in  force  until  the  ex- 
piration of  the  six  months  of  the  currency  of  the  original  writ ; 
but  as  the  original  writ  may,  by  renewal,  be  continued  in  force 
from  six  months  to  six  months,  it  would  seem  that  if  it  be  re- 
newed, the  concurrent  writ  will  also  continue  in  force  by  virtue 
of  that  renewal  (see  s.  11). 

10.  From  the  time  when  this  act  shall  commence 
and  take  effect,  so  much  of  a  certain  Act  of  Parliament 
passed  in  the  second  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  "An 
Act  for  Uniformity  of  Process  in  Personal  Actions  in 
His  Majesty's  Courts  of  Law  at  Westminster,"  as  re- 
lates to  the  duration  of  writs,  and  to  alias  and  pluries 
writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  action  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  any  action  may  be  limited,  shall  be 
repealed,  except  so  far  as  may  be  necessary  for  sup- 
porting any  writs  that  have  been  issued  before  the 
conunen cement  of  this  act,  and  any  proceedings  taken 
or  to  be  taken  thereon. 

See  Gapp  v.  Robinson  (12  C.  B.  828  ;  L.  J.  22,  C.  P.  5). 

11.  No  original  writ  of  summons  shall  be  in  force 
for  more  than  six  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date  ;  but  if  any 
defendant  therein  named  may  not  have  been  served 

andfor  other  therewith,  the  original  or  concurrent  writ  of  summons 
may  be  renewed  at  any  time  before  its  expiration,  for 
six  months  from  the  date  of  such  renewal,  and  so  from 
time  to  time  during  the  currency  of  the  renewed  writ, 
by  being  marked  with  a  seal,  bearing  the  date  of  the 
day,  month  and  year  of  such  renewal,  such  seal  to  be 
provided  and  kept  for  that  purpose  at  the  offices  of 
the  masters  of  the  said  Superior  Courts,  and  to  be 
impressed  upon  the  writ  by  the  proper  officer  of  the 
court  out  of  which  such  writ  issued,  upon  delivery  to 
him  by  the  plaintiff  or  his  attorney  of  a  pracipe  in 
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such  form  as  has  heretofore  been  required  to  be  de- 
livered upon  the  obtaiuing  of  an  alias  writ ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force  and 
be  available  to  prevent  the  operation  of  anj  statute 
whereby  the  time  for  the  commencement  of  the  action 
maj  be  limited,  and  for  all  other  purposes,  from  the 
date  of  the  issuing  of  the  original  writ  of  summons. 

Where  the  last  day  for  renewal  fell  on  the  29th  December  (a 
Sunday),  and  the  writ  was  therefore  taken  to  the  proper  oiBce 
for  renewal  on  the  28th  December,  when  the  office  was  found 
closed  for  the  Christmas  holidays,  the  court  refused  to  allow  the 
writ  to  be  renewed  nunc  pro  tune  (Evans  y.  Jones,  2  B.  &  S.  45 : 
S.  C,  sub  nam.  Anon,  L.  J.  31,  Q.  B.  61).  In  Anon,  (L.  J.  24, 
Q^  B.  23),  Crompton,  J.,  in  the  Bail  Court,  held,  that  when  the  last 
day  of  the  six  months  so  reckoned  as  to  include  the  day  of  the 
previous  renewal  was  a  Sunday,  the  renewal  should  have  been 
made  on  the  previous  day. 

As  to  the  effect  of  the  offices  being  closed  on  the  last  day  for 
taking  any  step  in  a  cause,  &c.,  vide  R.  G.,  H.  T.  1858,  r.  174, 
n.,  pM^. 

The  Court  of  Queen's  Bench  after  consultation  with  the  judges 
of  the  other  courts  held,  that  they  had  no  jurisdiction  to  allow  a 
renewal  nunc  pro  tunc  where  the  omission  to  renew  in  due  time  was 
the  omission  of  the  plaintiff's  attorney,  and  there  had  been  no 
default  on  the  part  of  the  officer  of  the  court  {Nater  v.  Wad€f 
1  B.&S.  728;  L.J.  31,0.  B.  5). 

It  is  now  settled  that  the  six  months  during  which  the  renewed 
writ  continues  in  force  are  to  be  reckoned  inclusive  of  the  day 
of  renewal  (Anonymous,  1  H.  &  C.  664;  L.  J.  32,  Ex.  88;  Fisher 
V.  Cox,  43  Law  Times,  p.  15,  Q.  B.,  £.  T.  1867. 

In  the  former  cases  of  Black  v.  Green  (15  C.  B.  262;  S.  C, 
eub  nom.  Anon.  L.  J.  24,  C.  P.  1 ) ;  and  Anon.  (L.  J.  24,  Q.  B.  23), 
where  the  officer  had  refused  to  renew  the  writs  when  pre- 
sented to  him  for  that  purpose  on  the  day  following  the  expira- 
tion of  the  six* months,  the  court  ordered  the  writ  to  be  stamped 
as  of  that  day,  without  expressing  any  opinion  as  to  the  validity 
of  the  writs  so  renewed.  Where  a  jnage,  after  the  expiration 
of  the  time  limited  by  this  section,  makes  an  ex  parte  order  for 
the  renewal  of  a  writ  nunc  pro  tunc,  the  plaintiff,  in  order  to  main- 
tain the  validity  of  such  renewed  writ,  must  prove  to  the  court 
that  such  order  was  rightly  made  (Fisher  v.  Cor,  ubi  supra,  ex  reL 
tun.  J. 

A  defendant  who  has  been  served  after  the  six  months  should 
not  treat  the  writ  as  a  nullity,  but  should  apply  to  set  it  aside 
(Hemp  V.  Warren,  2  Dowl.  N.  S.  758). 

In  order  to  renew  the  writ,  a  renewal  praeipe  must  be  made 
out. 

The  writ  will  be  resealed  with  a  "  renewal  **  seal,  in  the  same 
way  as  when  originally  sealed,  on  delivery  of  the  praeipe  to  the 
officer  (p.  8,  ante). 

The  renewed  writ  will  itself  require  renewal,  if  the  defendant 
is  not  served  within  six  calendar  months  from  the  date  of  renewal. 

12.  Where  any  writ  of  summons  in  any  such  action  Renewal  of 

shall  have  been  issued  before,  and  shall  be  in  force  at  ^'fOTeVhis'' 

the  commencement  of  this  act,  such  writ  may  at  any  act. 
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time  before  the  expiration  thereof  be  renewed  under 
the  provisions  of  and  in  the  manner  directed  bj  this 
act ;  and  where  any  writ,  issued  in  continuation  of  a 
preceding  writ,  according  to  the  provisions  of  the  said 
act  of  his  late  Majesty  King  William  the  Fourth,  shall 
be  in  force  and  unexpired,  or  where  one  month  next 
afler  the  expiration  thereof  shall  not  have  elapsed  at 
the  commencement  of  this  act,  such  continuing  writ 
may,  without  being  returned  non  est  inventus^  or 
entered  of  recoi'd  according  to  the  provisions  of  the 
said  act  of  his  late  Majesty  King  William  the  Fourth, 
be  filed  in  the  office  of  the  court  within  one  month 
next  after  the  expiration  of  such  writ,  or  within 
twenty  days  after  the  commencement  of  this  act ;  and 
the  original  writ  of  summons  in  such  action  may  there- 
upon, but  within  the  same  period  of  one  month  next 
after  the  expiration  of  the  continuing  writ,  or  within 
twenty  days  after  the  commencement  of  this  act,  be 
renewed  under  the  provisions  of  and  in  the  manner 
directed  by  this  act ;  and  every  such  writ  shall,  after 
such  renewal,  have  the  same  duration  and  effect  for 
all  purposes,  and  shall,  if  necessary,  be  subsequently 
renewed  in  the  same  manner  as  if  it  had  originally 
issued  under  the  authority  of  this  act. 

See  Gapp  v.  Robiiuon  (s.  10,  n.,  ante,  p.  8). 

Production  13.  The  production  of  a  writ  of  summons  purport- 
wri?eyidcnce  ^"g  ^  ^  marked  with  the  seal  of  the  court,  showing 
of  com-  the  same  to  have  been  renewed  according  to  this  act, 
of  muSl"  shall  be  sufficient  evidence  of  its  having  been  so  re- 
newed, and  of  the  commencement  of  the  action  as  of 
the  first  date  of  such  renewed  writ  for  all  purposes. 

See  Fither  v.  Cox  (b.  11,  n.,  anU,  p.  9). 

Service  op  Writs. 

Writ  may  be       14.  The  writ  of  summons  in   any  action  may  be 

county.^  *°^  served  in  any  county. 

fndonement       1^*  1*^6  person  serving  the  writ  of  summons  shall 

b'SIi!d°**^  and  he  is  hereby  required,  within  three  days  at  least 
after  such-  service,  to  indorse  on  the  writ  the  day  of 
the  month  and  week  of  the  service  thereof,  otherwise 
the  plaintiff  shall  not  be  at  liberty,  in  case  of  non- 
appearance, to  proceed  under  this  act ;  and  every  affi- 
davit of  service  of  such  writ  shall  mention  the  day  on 
which  such  indorsement  was  made. 

This  indorsement  may  be  signed  by  a  marksman,  but  service 
should  not  be  effected  by  a  marksman  {Baker  v.  Coghkntf  7  C. 
B. 181> 
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The  affidavit  may  be  sworn  before  a  judges  or  a  commissioner 
for  takijiig  affidaviu.  It  cannot  be  made  before  the  plaintiff's 
attorney  or  his  clerk,  nor  before  the  attorney  in  the  country  if 
bis  ageat  in  town  is.  the  attorney  on  the  record  (R.  G.,  H.  T. 
Ih&Z,  rr.  142,  143,  pott ;  /■  re  Gra^  L..J.  21,  Q.  B.  860). 

The  affidavit  should  show  that  the  writ  and  indorsements >  are 
legnlsr  ( WakeUyy,  Teetdah,  2  L.  M,  &  P.  85),  and  a  cop^  of;  the 
writ  should  be  annexed* 

A  mere  process  server  is  not  ordinarily  liable  in  an  action  for 
negligence  in  not  making  this  indorsement  upon  a  writ  served 
by  him ;  although  the  plaintiff's  attorney  may  be  liable  for  such 
Bcgligeooe,  where  the  plaintiff  has  been  damaged  thereby  {Cur* 
kwis  V.  Bread,  IIJL.  &  C.  322 ;  L.  J.  31,  Ex,  473), 

16.  Eyery  such  writ  of  summons  issued*  against  a  As  to  service 
corporation  aggregate  may  be  served  on  the  mayor  or  cOTporaHon 
other  head  officer,  or  on  the  town  clerk,  6lerk,  trea-  and  inhabit- 
sorer  or  secretary  of  such  corporation;  and  every  such  dred«**and  °' 
writ  issued  against  the  inhabitants  of  a  hundred  or  towns. 
other  like  district  may  be  served  on  the  high  con- 
stable  thereof,   or  any  one   of  the  high   constables 
thereof;  and  every  such  writ  issued  against  the  in-. 
habitants  of  any  county  of  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  liberty,  city,  town  or 

place  not  being  part  of  a  hundred  or  other  like  dis- 
trict, on  some  peace  officer  thereof. 

See  farther  as  to  the  service  of  writs  on  coi|»orations,  poitf 
pp.  14,  15. 

This  section  does  not^apply  to  a  foreign  corporstion  ( tngaU  v. 
Auttrian  Lloyd'*,  4  C.  B.,  N.  8. 704 ;  L.  J.  27,  C  P.  828). 

17.  The  service  of  the  writ  of  summons,  wherever  proceedings 
it  may  be  practicable,  shall,  as  heretofore,  be  personal ;  ^^^  p": 
bat  it  shall  be  lawful  for  the  plaintiff  to  apply  from  cannot  be 
time  to  time,  on  affidavit,  to  the  court  out  of  which  Sefei!dint"* 
the  writ  of  summons  issued,  or  to  a  judge;  and  in  case  knows  of  the 
it  shall  appear  to  such  court  or  judge  that  reasonable  rvadw"ir- 
efibrts  have  been  made  to  effect  personal  service,  and  Tiee. 
either  that  the  writ  has  come  to  the  knowledge  of  the 
defendant,  or  that  he  wilfully  evades  service  of  the 

same,  and  has  not  appeared  thereto,  it  shall  be  lawful 
for  such  court  or  judge  to  order  that  the  plaintiff  be 
at  liberty  to  proceed  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  as  to  the  court  or 
judge  may  seem  fit. 

The  service  of  the  writ,  by  delivery  of  a  true  copy  of  it  to  the 
defendant,  must  be  personal,  and  should  be  msde  by  some  one 
who  knows  the  defendant  and  can  swear  to  his  identity.  A  writ 
should  not  be  served  on  a  defendant  when  he  is  attendingp^a  court 
of  justice  {CoU  v.  Hawkins,  2  Stra.  1094) ;  but  where  a  writ  is  so 
served  the  service  will  not  be  set  aside  for  irregularity,  fitri  nam 
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debet,  factum  valet  {Poole  v.  Gould,  1  H.  &  N.  99).  Where  a  hus- 
iNind  and  wife  are  sued  together,  service  on  the  husband  is  suf- 
ficient {Buncombe  ▼.  Love,  Barnes,  406).  It  was  formerly  held 
that  personal  service  was  absolutely  necessary  in  the  caae  of  a 
lunatic,  as  he  could  not  know  of  the  writ  and  evade  its  service 
(  WiUiameon  v.  Moggi,  L.  J.  28,  Ex.  5 ;  Holmes  v.  Service,  15  C.  B. 
293 ;  L.  J.  24,  C.  P.  24;  and  Ridgway  v.  Cannon,  2  W.  R.  473  ;  23 
L.  J.  143,  Q.  B.,  £.  T.  1854) ;  formerly  a  distringas  was  necessary 
{hlake  V.  Cooper,  11  C.  B.  680);  but  it  has  since  been  decided  by 
the  Court  of  Exchequer  that  an  action  may  proceed  against  a 
lunatic  on  the  writ  of  summons  coming  to  his  Knowledge  (A'tm- 
berley  v.  Allen,  8  L.T.,  N.  S.  398  ;  Ex.,  £.  T.  1863),  in  the  same 
way  as  against  any  other  person ;  (  per  Bramwell,  B.,  /6.);  this  case 
was  followed  in  the  case  of  Roffey  v.  Provexende,  by  the  same 
learned  judge  in  chambers  (H.  T.  1867,  ex  ret.  am.). 

Where  the  governor  of  a  prison  refused  to  allow  service  of  a 
writ  upon  a  defendant  in  the  prison,  the  court  granted  a  rule  to 
show  cause  why  an  attachment  should  not  issue  against  him ; 
whereupon  service  was  permitted  {Danson  v.  Le  Capelain,  L.  J. 
21,  Ex.  219) ;  and  this  course  was  followed  in  Denison  v.  Har» 
dings  (2  Weekly  Notes,  1867,  p.  17,  Q.  B.,  H.  T.),  where  the 
defendant  was  confined  in  an  asylum.  Another  method  of  pro- 
cedure in  such  a  case  is  to  apply  for  a  habeas  to  bring  up  the 
defendant  to  be  served  ( Ridgway  v.  Cannon,  ubi  sup.),  but  see  the 
remarks  of  the  Court  of  Exchequer,  on  this  course,  in  Denison 
▼.  Hardings  {ubi  sup,).  As  to  service  on  Commissioners  of  Admi- 
ralty, see  Williams  v.  Commissioners  for  executing  the  Office  iff  Lord 
High  Admiral  {U  C.  B.420). 

As  a  general  rule,  there  is  no  equivalent  for  personal  service 
{Russell  V.  Lowe,  2  Dowl.  N.  S.  233);  except  an  undertaking  by 
an  attorney  to  appear,  which  will  be  enforced  by  attachment 
(R.  G.,  H.  T.  1853,  r.  3,  post;  Jacob  v.  Magnuy,  L.  J.  12,  Q.  B. 
98 ;  Morns  v.  James,  6  Dowl.  614). 

There  are  several  cases  which  show  that,  to  have  enabled  the 
plaintiff*  to  enter  an  appearance  for  the  defendant  {sec,  stat.), 
under  the  former  system  of  procedure,  actual  personal  service  was 
absolutely  necessary — a  knowledge  and  handling  even  of  the 
writ,  and  a  sight  of  it,  with  information  of  its  nature,  were  not 
considered  sufficient  {Thomas  v.  Pearce,  4  D.  &  L.  317 ;  Goggs  v. 
Lord  Huntingtower,  1  D.  &  L.  599 ;  Heath  v.  White,  2  D.  &  L.40; 
Christmas  v.  Eicke,  6  D.  &  L.  156).  Leaving  a  copy  of  a  writ 
with  a  female  servant  at  the  lodgings  of  the  defendant  has  been 
held  not  to  be  good  service  {Price  v.  Thomas,  11  C.  B.  543). 
Under  the  above  section,  the  fact  of  the  writ  **  coming  to  the 
knowledge  "  of  the  defendant  is  sufficient  to  enable  the  plaintiff 
to  proceed ;  and  in  cases  similar  to  some  of  those  above  cited,  it 
is  probable  that  the  plaintiff  will  be  allowed  to  proceed  as  if  per- 
sonal service  had  been  effected. 

To  obtain  authority  to  proceed  as  if  personal  service  had  been 
effected,  under  s.  17,  a  mode  of  procedure  which  has  been  sub- 
stituted for  a  distringas,  it  is  necessary  to  show— Istly.  That 
reasonable  efforts  have  been  made  to  effect  personal  service; 
2ndly.  Besides  these  efforts,  either  that  the  writ  itself  has  come 
to  the  knowledge  of  the  defendant,  or  that  he  wilfully  evades 
service  of  the  same ;  and  3rdly.  That  no  appearance  has  been 
entered. 
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Utly.  The  efforts  that  will  be  coDsidered  reatonable  are  gene-  Reatanabie 
rally  such  as  were  considered  necessary  before  applying  for  a  ^^fjjj^' 
distringas  f  they  must  be  reasonable  accordiog  to  the  actual  facts  f^**'^*^ 
and  not  merely  according  to  the  plaintiff's  knowledge  of  them 
{FUnMT  ▼.  Allan,  2  11.  &  C.  688 ;  L.  R.  S3,  Ex.  83).  The  plain- 
tiff should  make  three  separate  applications  {Gale  v.  fVinkes, 
2  Bing.  N.  C.  294;  although  two  calls  have  been  considered  suf- 
ficient in  some  cases  [per  Erskine,  J.,  Mills  v.  Boultbee,  1  Dowl. 
N.  S.  707])  at  the  defendant's  residence  {Croft  v.  Broumt  7  Q.  B. 
284;  Russell  v.  Knowles,  2  D.  &  L.  595)  on  different  days  (CrM« 
▼.  Wilkins,  4  Dowl.  297)*  unless  an  appointment  is  made  by  or 
on  behalf  of  the  defendant  for  a  second  call  on  the  same  day 
{JamiesoH  v.  Wilkins^  2  Dowl.  N.  S.  331) ;  in  the  recent  case  of 
Goviller  v.  Fauntleroy  (2  Weekly  Notes,  1867,  p.  37,  H.  Tj,  the 
Court  of  Common  Pleas  held,  that  it  was  necessary  to  prove  that 
three  calls  had  been  made  and  two  appointments,  and  that  a 
copy  of  the  writ  had  been  left.  The  calls  must  be  at  the  resi- 
dence of  the  defendant  {Rock  v.  Jdam,  L.  J.  15,  C.  P.  192),  unless 
he  has  no  fixed  residence,  or  has  left  and  cannot  be  found  {Green- 
wood V.  Selden,  9  Dowl.  72),  in  which  case  it  must  be  shown  that 
he  is  not  abroad  {Norman  v.  FFAtte.  4  Bing.  N.  C.  636);  but 
where  the  defendant  has  a  place  of  business  where  he  may  be 
found  it  may  be  sufficient  to  endeavour  to  serve  him  there  ( Tom- 
linson  v.  Goatleyt  L.  II.  1,  C.  P.  230).  The  calls  may  be  made  at 
the  defendant's  place  of  business  if  his  residence  be  unknown 
{Baker  v.  Coe^  1  Exch.  153),  and  it  must  appear  from  the  affidavit  * 

that  such  is  the  fact  {Anon,^  2  D.  &  L.  lOOl).  and  it  must  also  be 
shown  that  reasonable  efforts  have  been  made  to  ascertain  it 
{Dwies  V.  Westmacott,  7  C.  B.,  N.  S.  829  i  L.  J.  29,  C.  P.  150), 
even  where  a  copy  of  the  writ  has  been  leit  at  the  defendant's 
club  house,  and  is  shown  to  have  come  to  his  hands  ( lb,).  The 
nature  of  the  business  ought  to  be  mentioned,  and  notice  given 
of  the  intended  future  call,  and  the  day  and  hour  mentioned,  or 
an  appointment  made  with  the  defendant  (Johnson  v.  Rowse,  1 
Dowl.  641 ;  Crosse  v.  IVilkins,  ubi  sup, ;  Newman  v.  Hickman^  9 
Dowl.  546).  On  the  last  call  a  copy  of  the  writ  should  be  left 
for  the  defendant  {Hill  v.  Maule,  2  Dowl.  10). 

These  particulars  should  be  mentioned  in  the  affidavit  on 
which  the  application  to  the  court  or  judge  is  made,  which  ought 
to  state  the  writ  of  summons  to  have  been  regularly  issued  and 
indorsed  i  Wakeley  v.  Teesdale^  2  L.  M.  &  P.  85).  The  inquiries 
made  by  the  party  endeavouring  to  serve  the  writ  should  also  be 
stated  in  the  affidavit  {Dubois  v.  Lowther,  4  C.  B.  228),  as  should 
also  the  answers  made  to  the  inquiries  {JFisher  v.  Goodwin,  2  C.  & 
J.  94),  that  the  court  may  judge  whether  the  defendant  is  in  truth 
avoiding  service. 

It  must  be  distinctly  shown  that  the  defendant  knows  of  the 
writ  and  evades  its  service  {Kitchen  v.  fVilson,  4  C.  B.,  N.  S. 
483). 

2ndly.  The  facts  to  show  that  the  writ  has  come  to  the  know-   Writ's 
ledge  of  the  defendant  must  depend  on  each  particular  case,  as  coming  to 
must  also  those  from  which  can  be  derived  the  conclusion,  that  i'^^^l^^' 
he  evades  service  of  the  writ  (see  Thomas  v.  PearcCy  Goggs  v. 
Lord  Huntingtower,  Heath  v.  White,  Christmas  v.  Eicke,  Russell  v. 
Lowe,  Dopies  v.  Westmacott,  ubi  supra).    Where  it  can  clearly  be 
shown  that  the  defendant  is  aware  of  the  writ,  and  merely  avoids 
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service,  the  strict  requirements  as  to  the  efforts  to  be  made  to 
eHect  service  are  not  generally  insisteU  on  ( fVilkim  w*  James,  3; 
D.  8c  L.  747) :  and  see  Gorringe  v.  Terrewest  (2  L.  M.  &  P.  12; 
L.  J.  20,  Q.  B.  209),  in  which  case  the  defendant  had  correspondedi 
with  the  plaintiff's  attorney  as  to  a  compromise  of  the^aotion; 
see  also  Barringer  v.  Handley  (12  C.  B.  720). 

Where  the  defendant  was  ill  and  could  not  be  seen,  a  dittringiu. 
was,  under  the  old  practice,  granted  after  the  usual  appUcationt 
{Shepperd  v.  mUiams,  11  C.  B.  682). 

3rdly.  The  fact  of  no  appearance  having  been  entered  for  the 
defendant  may  be  stated  in  the  same  affidavit  aa  the  attempte  to 
effect  service,  or  in  a  separate  affidavit.  The  seardi  must  be> 
made  before  any  application  for  leave  to  proceed^  a&  if  service 
had  been  effected.  It  should  appear  to  have  been  recent  {Hookir^ 
V.  Towmend,  1  Hodges,  204),  and,  if  possible,  on  the  daji^  on- 
which  the  application  for  leave  to  proceed  is  made  {Sptuet  v. 
Barker,  8  Dowl.  296).  A  search  four  days  old  haa  been,  oon-- 
sidered  stale  {Drinkwater  ▼.  MUl,  12  C.  B.  462). 

The  application  ought  to  be,  "  that  the  plaintiff'  be  at  liberty 
to  proceed  as  if  personal  service  had  been  effected^'  on  the>de* 
iendant.  It  cannot  be  made  until  after  the  lapse  of  eight  d^y 
from  the  last  attempt  to  serve  the  defendant  {Brian  v.  Strttio&t^ 
1  Dowl.  642),  nor  must  it  be  delayed  for  an  unceaaonable  time 
{Bromage  v.  Ray,  9  Dowl.  599) ;  two  months  have  not  been  con-, 
sidered  an  unreasonable  delay  (Peyton  ▼.  Wood,  15  Mw  &  W. 
608). 

The  application  is  made  ex  parte,  and  the  rule  may  bemade 
absolute  in  the  first  instance  ( Barringer  v.  Handley,  ubi  nipra}. 

The  court  will  not  interfere  with  a  judge's  discretion  in.  re-^ 
fusing  leave  to  proceed  {Totnlineon  v.  Goatly,  L.  R.  I,  C.  P. 
230). 

The  statements  in  the  affidavit  on  which  the  applicatioi)  is 
founded  ought  to  be  clear  and  satisfactory,  since,  under  the  old 
law,  the  distringas  was  itself  a  kind  of  notice  to  the  defendant 
that  he  might  appear.  It  would  seem  that  a  rule  or  judge's 
order,  when  obtained,  will  not  be  set  aside  on  affidavits  merely, 
contradicting  those  on  which  the  rule  or  order  waa  obtained 
(  Whit  taker  v.  Crocker,  2  L.  M.  &  P.  76). 

Where  the  defendant  carried  on  business  in  England  at  the 
time  of  the  issuing  of  the  writ,  an  order  to  proceed,  made  under 
the  above  section,  will  not  be  set  aside,  when  it  is  left  at  all 
doubtful  whether  the  defendant  then  resided  in  England  {Narf^  v. 
Mutters,  12  C.  B.,  N.  S.  816  ;  L.  J.  31,  C.  P.  357). 

But  the  defendant  is  entitled  to  have  the  order  set  aside  oa 
showing  that  he  has  been  without  the  jurisdiction  ever  since  the 
issuing  of  the  writ  {Hesketh  v.  Fleming,  L.  J.  24,  Q.  B.  255), 
Bail  Court,  cor.  Coleridge,  J.,  which  case  was  followed  in  Flower 
V.  Allan  (2 II.  &  C.  688  ;  L.  J.  33,  Exch.  S3),  where  the  defend-* 
ant  was  a  domiciled  Scotchman  resident  in  Scotland. 


Public  com- 
paniet. 


Statutory  Service  qf  Writs, 

As  regards  the  service  of  writs  and  other  proceedioga  on  pub- 
lic companies,  commissioners,  &c.,  statutory  modes  of  service  are 
generally  given.  The  Companies  Clauses  Consolidation  Act 
(8  Vict.  c.  16, 8. 135),  provides  that  service  on  the  secretary.  sbsU 
be  sufficient.    It  has.  been  held  that  service  on  the  tecretsry  to 
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the  CaJedonian  Railway  Company, — which  is  partly  in  England 
and  partly  in  Scotland, — while  he  was  attending  a  meeting  in 
London,  was  good  service  (  Wilson  v.  Caledonian  Railway  Com- 
foxy,  5  £xch.  822);  but  in  a  similar  case,  where  the  service  was 
effected  at  the  office  of  the  company  in  Scotland,  the  service  uas 
set  aside  {Thompaom  v.  North  British  Railway  Company,  42  Law 
Times,  p.  95,  Ex.  M.  T.  1866),  in  which  case  the  court  ordered 
the  service  of  the  writ  of  summom  to  be  set  aside,  not  of  a  writ 
1^ execution,  as  stated  in  the  above  report  (ex  reU  am.). 

The  statute  7  Will.  4  fit  1  Vict.  c.  73,  s.  26,  provides,  with  re- 
ference to  trading  companies,  that  service  of  any  writ  or  notice 
on  the  clerk,  or  by  leaving  the  same  at  the  head  ofiice  for  the 
time  being  of  the  company,  or  in  case  such  clerk  shall  not  be 
found  or  known,  then  service  thereof  on  any  agent  or  officer  em- 
ployed by  the  company,  or  by  leaving  the  same  at  the  usual  place 
of  abode  of  such  agent  or  officer,  shall  be  deemed  good  and  suf- 
ficient service  on  the  company. 

The  word  clerk  here  means  chief  clerk,  not  a  mere  clerk  em- 
ployed under  a  secretary,  or  other  clerk  {Walton  v.  Universal 
Salrage  Company,  16  M.  &  W.  438). 

Service  upon  a  corporation  aggregate  is  provided  for  by 
sect.  16  {anU,  p- 11)> 


Chartered 
coaipofUM. 


Corpora' 
tions. 


It  would  seem  that  service  of  writs  might  be  made  at  the  com-  Joint-Stock 
pany's  office  on  the  secretary  of  a  joint-stock  company  completely  companies. 
registered  under  7  &  8  Vict.  c.  110. 

Service  upon  a  director  of  a  company  registered  under  the  19 
&  20  Vict.  c.  47>  was  held  bad  ( Towne  v.  Limerick  Steam  Ship 
Company,  Limited,  5  C.  B.,  N.  S.  780) ;  but  it  has  been  held  (at 
chambers)  good,  where  the  writ  had  subsequently  come  to  the 
knowledge  of  the  secretary  of  a  company  {ex  reL  am.). 

The  Companies  Act,  1862,  contains  the  following  important 
provisions  about  the  service  of  summonses,  &c. :— • 

Sect.  62.  Service  of  notices  on  company. ^-^  Any  summons,  no- 
tice, order  or  other  document  required  to  be  served  upon  the 
company  may  be  served  by  leaving  the  same,  or  sending  it 
throogh  the  post  in  a  prepaid  letter  addressed  to  the  company,  at 
their  r^stered  office. 

Sect.  63.  Rmles  as  to  notices  by  letter. "] — Any  document  to  be 
served  by  post  on  the  company  shall  be  posted  in  such  time  as 
to  admit  of  its  being  delivered  in  the  due  course  of  delivery 
within  the  period  (if  any)  prescribed  for  the  service  thereof ;  and 
in  proving  service  of  such  document  it  shall  be  sufficient  to  prove 
that  snch  document  was  properly  directed,  and  that  it  was  put  as 
a  prepaid  letter  into  the  post-office. 

Sect.  64.  Authentication  of  notices  of  company."] — Any  sum- 
monSv  notice,  order  or  proceeding  requiring  authentication  by 
the  company  may  be  signed  by  any  director,  secretary  or  other 
authorised  officer  of  the  company,  and  need  not  be  under  the 
common  seal  of  the  company,  and  the  same  may  be  in  writing  or 
in  prists  or  partly  in  writing  and  partly  in  print. 

In  an  action  against  any  printer,  publisher  or  proprietor  of  Printer,  %e. 
any  newspaper,  service  of  any  writ  or  notice  at  the  house  or  place  of  newspaper. 
mentioned  in  the  declaration  of  such  printer,  &c.,  as  the  house 
or  place  at  which  such  newspaper  is  printed  or  published,  shall 
be  good  and  sufficient  service  upon  any  person  named  in  such 
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declaration  as  printer,  publisher  or  proprietor  of  the  newspaper 
therein  mentioned  (6  &  7  Will,  i,  c.  76,  8.  9). 

The  above  observations  as  to  the  service  of  the  writ  of  suni- 
mons  apply,  of  course,  to  a  renewed  or  concurrent  writ 

Irregularity  in  Service  of  Wriis. 

If  the  service  of  the  writ  is  irreprular,  it  may  be  set  aside.  If 
the  irregularity  is  apparent  from  the  copy  served,  as,  for  example, 
if  there  is  no  indorsement  of  the  amount  of  costs  claimed  by  the 
plaintiff,  the  defendant  may  apply  either  to  the  court  or  to  a 
judge  at  chambers  to  set  it  aside  ;  and  the  application  should  be 
to  set  aside  the  urviee  ( Truslote  v.  Whiieckurchy  8  Dowl.  837  \ 
Hall  V.  Redington,  6  M.  &  W.  603 ;  see  also  WiUt  v.  Dawson,  2 
Dowl.  N.  S.  465 :  Hemp  v.  Warren,  2  Dowl.  N.  S.  758).  As  to 
applications  to  set  aside,  see  sect.  20  {poet,  p.  28),  and  R.  G.,  H.T* 
1853,  rr.  135,  136,  137, /wW. 

An  objection  to  the  service  of  a  writ  may  be  waived  by  lapse 
of  time  ( Holmes  v.  Russell,  9  Dowl.  487 ;  Davis  y.  &ierloek,  7 
Dowl.  530) ;  by  taking  a  step  in  the  cause  {Homjray  ▼.  Kenning, 
2  Chit  Rep.  236 ;  R.  G  ,  H.  T.  1853,  r.  135,  post) ;  by  asking  for 
time  to  pay  {Rawes  y.  Knight,  1  Bing.  132) ;  or  by  promising  to 
settle  {Lloyd  v.  Hawkyard,  1  M.  &  R.  32);  or  by  expressing 
regret  at  not  having  paid  {Holt  v.  Ede,  1  D.  &  L.  68). 

If  the  plaintiff  discovers  an  irregularity  in  the  writ,  copy  or 
service,  he  may  give  the  defendant  notice  not  to  appear,  which 
will  prevent  the  defendant,  if  he  have  had  notice  in  time,  from 
incurring  further  costs.  If  he  has  incurred  costs,  as,  for  instance, 
by  obtaining  a  rule  or  summons  to  set  aside  the  proceedings,  such 
costs  should  be  tendered. 

See  also  as  to  reasonable  time  within  which  to  apply,  and  also 
as  to  application'of  the  R.  G.,  H.  T.  1853,  r.  135  (  post),  Bayne  v. 
Slack  (3  C.  B.,  N.  S.  368 ;  L.  J.  27,  C.  P.  14). 


As  to  actions 
against 
British  suh> 
jects  residing 
out  of  the 
Jurisdiction 
of  the  Supe- 
rior Courts. 


18.  In  case  any  defendant,  being  a  British  subject, 
is  residing  out  of  the  jurisdiction  of  the  said  Superior 
Courts,  in  any  place  except  in  Scotland  or  Ireland,*  it 
shall  be  lawful  for  the  plaintiff  to  issue  a  writ  of  sum- 
mons  in  the  form  contained  in  the  Schedule  A.  to  this 
act  annexed,  marked  No.  2,  which  writ  shall  bear  the 
indorsement  contained  in  the  said  form,  purporting 
that  such  writ  is  for  service  out  of  the  jurisdiction  of 
the  said  Superior  Courts;  and  the  time  for  appearance 


*  It  ii  to  be  observed  that  a  writ  cannot  be  issued  under  this  section 
against  a  defendant  residing  in  Scotland  or  Ireland.  The  words  creating 
tilts  exception  were  introduced  into  the  act  at  the  last  moment.  A  Scottish 
plaintiff  may  sue  an  English  defendant  in  the  courts  of  Scotland  if  he  have 
any  property  [iemble,  of  whatsoever  nature  and  howsoever  small  {London 
and  Kforth  Western  Railway  Company  v.  LindM^y,  3  McQueen's  H.  L.  Rep. 
99)],  which  can  be  attached  jurisdictionis  fundanda  eau»6,  and  the  latter 
may  never  hear  of  the  action  till  he  finds  his  property  seised  by  a  Judgment 
creditor.  An  English  creditor  has  no  such  remedy  against  a  debtor  in 
Scotland  or  Ireland.  He  must  go  to  the  Scottish  or  Irish  courts,  as  the  case 
may  be ;  and  this  even  if  the  debtor  have  all  hit  property  in  this  country. 
But  one  who  is  not  a  British  subject  may  be  proceeded  against  by  English 
process  under  s.  19  {poet,  p.  27).  though  resident  in  Scotland  or  Ireland.  See 
the  observations  of  Westbury,  L.  C,  in  Cookney  r.  Anderson  (1  De  O.,  J.  ft 
8.865;  L.J.  82,  Ch.  427). 
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by  the  defendant  to  such  writ  shall  be  regulated  hy 
the  distance  from  England  of  the  place  where  the 
defendant  is  residing  ;  and  it  shall  be  lawful  for  the 
court  or  judge,  upon  being  satisfied  by  affidavit  that 
there  is  a  cause  of  action,  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract 
made  within  the  jurisdiction,  and  that  the  writ  was 
personally  served  upon  the  defendant,  or  that  reason- 
able efforts  were  made  to  effect  personal  service  thereof 
upon  the  defendant,  and  that  it  came  to  his  know- 
ledge, and  either  that  the  defendant  wilfully  neglects 
to  appear  to  such  writ,  or  that  he  is  living  out  of  the 
jurisdiction  of  the  said  courts  in  order  to  defeat  and 
delay  his  creditors,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in 
such  manner,  and  subject  to  such  conditions,  as  to  such 
court  or  judge  may  seem  fit,  having  regard  to  the  time 
allowed  for  the  defendant  to  appear  being  reasonable, 
and  to  the  other  circumstances  of  the  case:  provided 
always,  that  the  plaintiff  shall  and  he  is  hereby  re- 
quired to  prove  the  amount  of  the  debt  or  damages 
claimed  by  him  in  such  action,  either  before  a  jury 
upon  a  writ  of  inquiry,  or  before  one  of  the  Masters 
of  the  said  Superior  Courts,  in  the  manner  hereinafter 
provided,  according  to  the  nature  of  the  case,  as  such 
court  or  judge  may  direct ;  and  the  making  such 
proof  shall  be  a  condition  precedent  to  his  obtaining 
judgment.* 

The  iDdorsement  required  by  s.  8  (p.  6,  ante),  should  be  made 
on  this  writ,  but  should  allow  the  defendant  the  time  limited  for 
appearance  to  pay  the  debt  and  costs. 

l*his  simple  procedure  has  been  substituted  in  lieu  of  the  pro- 
ceeding to  outlawry.  While  an  ab<!ent  defendant  has  ample  op. 
portunity  of  defending  himself,  reckless  and  fraudulent  debtors 
are  no  longer  able  to  set  their  creditors  at  deBance  by  leaving  the 
country. 

This  writ  of  summons  differs  from  the  ordinary  writ  in  not   Wrii. 
specifying  in  the  body  of  it  the  time  for  entering  an  appearance. 
This  is  left  to  the  plaintiff,  who  must  judge  for  himself  what  time 
it  will  require  to  enable  the  defendant  to  appear  (which  will  de- 
pend, of  course,  upon  the  place  of  his  residence),  and  fill  up  the 
blanks  in  the  writ  and  inaomement  accordingly.     The  indorse-  JndortemenU 
ment  of  the  name  and  address  of  the  person  issuing  the  writ  ^  •^'' 
must  be  as  special  as  in  the  case  of  an  ordinary  writ  (p.  4,  ante). 
It  has  likewise  an  indorsement  that  the  writ  is  for  service  out  of 
the  jurisdiction. 

The  previous  observations  as  to  the  issue  and  service  of  ordi- 


*  Execution  upon  the  Judgment  thus  obtained  may  be  made  avaOable 
agaiiMt  the  defendant's  propeity  in  this  eountry. 
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nary  writs  of  summons  apply  to  this  peculiar  writ,  and  there  is 
a  special  provision  (s.  23,  po$t,  p.  29)  enabling  consuU  to  take 
affidavits  of  service. 

A  writ  for  service  out  of  the  jurisdiction  should  be  indorsed 
by  the  person  serving:  i^  &<  in  the  case  of  an  ordinary  writ  of 
summons  under  s.  15  {ante^  p.  10). 

As  tlie  orip^inal  writ  must  be  shown  to  a  defendant  when 
served,  if  required  by  him,  the  original  writ  should,  in  the  case 
of  service  out  of  the  jurisdiction,  be  sent  to  the  person  charged 
with  the  service. 

The  plaintiff  cannot  recover  final  judgment  upon  non-appetr* 
ance,  against  a  defendant  served  with  process  out  of  the  jurisdic- 
tion. The  proviso  at  the  end  of  the  section  involves  an  iiMiuirj 
before  the  Master  (in  ordinary  cases)  under  s.  94  (j>o<l,  p.  86). 

Before  a  plaintiff  can  proceed  under  this  section,  he  must  ob- 
tain the  leave  of  the  court  or  of  a  judge  to  do  so,  and  this  leave 
is  only  obtainable,  Istly,  on  the  court  or  judge  being  satisfied  by 
affidavit  that  there  is  a  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made  within 
the  jurisdiction  ;  2ndly,  that  the  writ  was  personally  served,  or 
that  reasonable  efforts  were  made  to  effect  personal  service,  and 
that  the  writ  came  to  the  defendant's  knowledge ;  Srdly,  that  the 
defendant  wilfully  neglects  to  appear  to  the  writ,  or  ia  living  out* 
of  the  jurisdiction  of  the  court  in  order  to  defeat  and  delay  hia 
creditors. 

1.  The  court  or  a  judge  must  be  satisfied  by  affidavit  of  the 
existence  of  a  cause  of  action,  and  of  its  being  within  the  jtvis- 
diction  of  the  court ;  but  the  insufficiency  of  the  affidavit  may  be 
waived  by  the  defendant  {Harriton  v.  miiiamt,  24  I..  T.  149, 
Q.  B.,  M.  T.  1854). 

The  words  **  cause  of  action*'  in  this  section  have  not  received 
a  uniform  interpretation  from  the  courts,  but  the  better  opinion 
seems  to  be  that  these  words  mean  a  substantial  part  of  the  cause 
of  action. 

A  claim  for  a  balance  due  as  the  result  of  cross- consignments 
and  remittances  between  a  merchant  here  and  a  merchant  (a 
British  subject)  domiciled  and  carrying  on  business  exclusively 
at  the  Cape  of  Good  Hope,  was  held  by  the  Court  of  Common 
Pleas  to  be  a  cause  of  action  which  arose  within  the  jurisdiction 
of  the  court,  and  a  breach  of  a  contract  made  within  the  juris- 
diction {Harwood  v.  Wood^  17  C.  B.,  N.  S.  749).  Where  a  cargo 
bad  been  loaded  abroad  under  a  foreign  charterparty,  a  claim  for 
demurrage  at  an  English  port  was  held,  by  Williams,  J.,  at 
chambers,  to  be  a  cause  of  action  arising  within  the  jurisdiction 
{Slade  V.  Noel,  4  F.  &  F.  424).  So  where  goods  were  delivered 
on  board  a  ship  in  an  English  port  for  a  foreign  buyer  under  a. 
contract  made  abroad,  Willes,  J.,  held,  at  chambers,  that  an 
action  for  the  price  was  maintainable  under  this  section  {NettU* 
fold  V.  Funcke,  C.  P.,  ex  reL  am,,  3rd  March,  1866).  But  in  Siehel 
V.  Borch  (2  H.  &  C.954;  L.J.  38,  Ex.  179),  where  the  defendant, 
a  foreigner  residing  in  Norway,  there  drew  a  bill  of  exchange  on 
£.,  and  after  indorsing  it  to  D.'s  order  sent  it  by  post  to  D.  in  Lon- 
don who  indorsed  it  to  the  plaintiff,  the  Court  of  Exchequer  held 
that  the  "  cause  of  action**  did  not  arise  within  the  jurisdiction  ; 
Pollock,  C.  B.,  and  Martin,  B.,  holding  that  these  words  imply 
the  whole  cause  of  action.  In  the  subsequent  case,  however,  of 
Cfu^man  ▼.  CoUreU  (8  H.  &  C.  865  ;  h,  J.  84,  Ex.  186),  where 
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the  defendant,  a  British  subject  residing^  at  Florence,  signed  two 
promissory  notes  there  as  joint  and  several  maker  with  his  bro- 
ther in  London,  to  whom  he  sent  them  by  post,  and  his  brother 
thereupon  signed  the  notes  and  delivered  them  to  the  payees  in 
England,  the  same  court  held  that  the  cause  of  action  arose 
when  the  notes  were  delivered  to  the  payees  in  this  country* 
The  principal  distinction  apparent  between  these  last  two  cases 
appears  to  be,  that  in  Sichel  v.  Bvch  the  cause  of  action  may  be 
said  to  have  been  complete  as  against  the  defendant  before  the 
bill  arrived  in  England,  whereas  in  Chafman  v.  Coitrell  the  cause 
of  action  may  be  said  not  to  have  been  complete  as  against  the 
defendant  until  the  notes  were  signed  and  delivered  by  the  de-> 
fendant's  brother  as  joint  maker  in  England.  Sed  quifre.  It 
may  be  remarked,  that  the  case  of  Chapman  v.  Cottrell  is  more 
consistent  with  the  earlier  case  of  Fife  v.  Round  (6  W.  R.  282, 
H.  T.  1858),  in  which  case  the  Court  of  Exchequer  held,  that 
the  dishonour  in  Enirland  of  a  promissory  note  made  and  deli- 
vered to  the  plaintiff  in  France,  but  payable  in  England,  was 
within  the  section.  See  also  Glover  v.  Fertigny  (11  W.  E.  146, 
Q.  B.,  M.  T.  1862,  cited,  pott,  p.  27). 

An  Irish  judgment  for  a  debt,  contracted  in  England,  does  not 
constitute  a  cause  of  action  arising  within  the  jurisdiction  {TheU 
wall  V.  Yeherton,  16  C.  B.,  N.  S.  813). 

The  Court  of  Exchequer  have  interpreted  this  section  so  as  to 
claim  and  exercise  jurisdiction  wherever  leave  has  been  given, 
whether  rightly  or  wrongly,  to  proceed  under  it  {Hutton  v.  White^ 
houee^  1  H.  &  N.  32) ;  Martin,  B.,  observing,  that  '*  it  is  not  re- 
quired that  there  should  be  a  cause  of  action,  but  that  the  court 
or  a  judge  should  be  satisfied  that  there  is  one."  Where,  how- 
ever, it  appears  that  the  cause  of  action  did  not  arise  within  the 
jurisdiction,  the  court  will  set  aside  the  writ  and  service  (  Binet 
V.  Pie&t,  4  H.  &  N.  365  ;  L.  J.  28,  Ex.  244;  Diamond  v.  Sutton^ 
L.  R.  1,  Ex.  130).  When  the  defendant  by  affidavit  states  that 
the  cause  of  action  arose  abroad,  the  plaintiff  must,  to  support 
the  writ,  distinctly  show  such  facts  as,  if  true,  would  show  that 
the  cause  of  action  arose,  or  the  contract  was  made  within  the 
jurisdiction  {Binet  v.  Ficolt  uhi  supra). 

Appearance  by  the  defendant  operates  as  a  waiver  of  objection 
to  the  jurisdiction  {For bet  v.  Smith,  10  Exch.  717  ;  Stani/orth  ▼* 
Riehmond,  13  W.  R.  724 ;  Bail  C,  E.  T.  1865,  cor.  Cromoton,  J.). 

The  costs  of  foreign  service  are  allowed  on  taxation  ( IVhite  ▼. 
Brett,  L.  J.  28,  Ex.  32). 

As  affidavits  will    be  required  in  many  of  the  proceedings  AJUUnUe. 
under  the  statute,  it  may  not  be  inopportune  in  this  place  to 
state,  as  succinctly  as  possible,  the  general  rules  to  be  followed 
in  framing  these  instruments. 

Affidavits. 

(a)  Their  Title. 

An  affidavit  should  be  entitled  in  the  court  in  which  the  action  Court, 
is  brought  {MolUng  v.  Polandt  3  M.  &  S.  157).    It  should  also  be  Caute, 
entitled  in  the  cause  {Ball  v.  Stanley,  6  M.  &  W.  396) :  in  which  partiet, 
case  it  ought  to  state  the  christian  names  and  surnames  of  all  the 
parties  to  the  action,  otherwise  it  cannot  be  used  {Anderson  v. 
Baker,  3  Dowl.  107 ;  Cohen  v.  IVUliams,  8  Dowl.  418).     Thus  an 
affidavit  entitled  J.  ▼•  B.  and  others,  would  be  bad  {Doe  dem. 
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Pryme  v.  Roe,  8  Dowl.  840).  The  christian  name  and  samame 
Initials  of  should  be  stated  at  length  (Mastert  v.  Carter,  4  Dowl.  677).  In 
parties.  actions  upon  bills  of  exckanget  promissory  notest  or  other  written 

instrument  St  any  of  the  parties  to  which  are  desij^nated  by  the 
initial  letter  or  letters,  or  some  contraction,  of  the  christian  or  first 
name  or  names,  it  is  sufficient  to  designate  such  person  in  an 
affidavit  by  the  same  initial  letter  or  letters,  or  contraction,  of  the 
christian  or  first  name  or  names,  instead  of  stating  the  christian 
or  first  name  or  names  in  full  (3  &  4  Will.  4,  c.  42,  s.  12);  the 
affidavit  should  show  such  initials  to  have  been  so  used  {Holhert 
V.  mUianu,  8  Dowl.  139).  Where  the  defendant  is  described  by 
htitialSf  by  a  wrong  name,  or  without  a  christian  name,  it  should 
appear  that  due  diligence  has  been  used  to  obtain  knowledge  of 
the  proper  name ;  but  as  a  general  rule  it  is  sufficient  if  the 
identity  of  the  parties  clearly  appears  {Baldwin  v.  Bannerman,  12 
C.  B.  152).  It  should  also  clearly  appear  which  parties  are 
plaintiffs  and  which  defendants  {Harris  v.  Griffith,  4  Dowl.  289). 
Entitling  a  cause  as  **  C.  D.  ats.  A.  B."  instead  of  A.  B.  v.  C.  /)• 
has  been  held  bad  {Richards  v.  Isaac,  2  Dowl.  710).  If  defective 
in  either  of  these  respects,  the  affidavit  may  be  rejected. 

If  the  plaintiff  sue,  or  the  defendant  is  sued,  in  a  repreaeDta- 
tive  capacity,  as  executor,  administrator  or  assignee,  his  repre- 
sentative character  must  be  stated  ( Wright  v.  Hunt,  1  Dowl.  457); 
and  the  party  of  whom  the  plaintiff  or  defendant  is  executor, 
administrator  or  assignee  roust  be  stated ;  *'  assignee,  &c./'  for 
instance,  being  insufficient  {Casley  v.  Smith,  4  DowL  477). 

(b)  By  whom  to  be  made. 

The  affidavit  as  to  the  cause  of  action  need  not  necessarily  be 
made  by  the  plaintiff.  It  may  be  made  by  one  of  several  plaintiffs 
{Swayne  v.  Crammond,  4  T.  R.  176).  It  may  be  made  by  another 
person,  who  can  swear  to  the  cause  of  action,  the  existence  of 
which  should  not  only  be  shown  according  to  his  knowledge,  but 
the  means  of  that  knowledge  should  appear,  that  the  court  or 
judge  may  see  whether  the  deponent  has  sufficient  meant  of 
knowledge. 

The  true  abode  and  the  addition  of  the  deponent,*  or  of  all  the 
deponents,  if  several,  should  be  stated  in  the  affidavit  ( Cobbett  v. 
Old/ield,  16  M.  &  W.  469  ;  R.  G.,  H.  T.  1853,  r.  138,  post).  It 
is,  however,  sufficient  in  affidavits  sworn  by  a  party  to  the  cause 
to  describe  the  deponent  as  V  the  above-named  plaintiff  (or  de- 
fendant)," without  inserting  the  place  of  abode,  or  any  other  addi- 
tion {Shire  v.  Walker,  2  M.  &  G.  917). 

It  is  sufficient  if  the  deponent  describe  himself  as  "  of  the  city 
of  London,  merchant"  {Gassier  v.  Alderson,  8  M.  &  S.  165);  or 
as  "of  Bath,  in 'the  county  of  Somerset,  esquire*'  {Copjnn  v. 
Potter,  2  Dowl.  785) ;  and  see  Hewer  v.  Cox  (L.  J.  30,  Q.  B.  73), 
for  decision  under  the  Bills  of  Sale  Act. 
Foreiyner.  Where  a  foreigner,  who  had  come  to  this  country  merely  for 

temporary  purposes,  described  himself  as  of  his  place  of  resi- 
dence abroad,  it  was  deemed  sufficient  {Boutehet  v.  Kittoe,  3  East, 
154). 
Clerk.  It  is  sufficient  if  the  clerk  to  an  attorney  state  the  place  of 

business  of  such  attorney  as  his  residence  {Strike  v.  Btanehard^ 
6  Dowl.  216;  Attenborough  ▼.  Thompson,  2  H.  &  N.  559).  Where 
a  deponent  described  himself  as  '*  S.,  clerk  to  E.  J.,  esq.,  bar- 
rister-at>law,  and  assessor  of  the  Court  of  Passage  of  the  borough 
of  L.,"  the  affidavit  was  rejected  ( Winch  ▼.  Williams,  12  C.  B.  416.) 


Abode  of  ds" 
ponent. 
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A  derk  may  describe  himielf  w  of  the  office  where  be  does 
Dusiness  during  the  day,  although  he  sleep  elsewhere  (Hatlop 
Y.  Thome,  1  M.  &  S.  103). 

A  person  lately  discharged  from  prison,  but  who  slept  there, 
was  held  sufficiently  described  as  late  of  that  prison.  The  resi- 
dence stated  must  be  the  true  one :  therefore  a  deponent  cannot 
describe  himself  as  late  of  iwplace  where  he  has  ceased  to  reside, 
when  he  actually  resides  elsewhere  at  the  time  (Sedkff  y.  White, 
11  East,  528). 

An  affidavit  must  state  the  rank  or  degree  in  life,  profession  Addition  of 
or  trade  of  the  deponent,  unless  he  is  a  party  in  the  cause.  This  depommt, 
addition  ought  to  be  suted  with  sufficient  certainty.  '*  Merchant" 
(  Vatiier  ▼.  Aldtrton,  ubi  eupra),  "  manufacturer,"  *'  late  clerk  to," 
&c.,  ''managing  clerk  to,"  &c.  (Sitnpson  v.  Drummondt  2  Dowl. 
473),  "agent  of  the  plaintiff"  (Luxford  ▼.  Groombridge,  2  Dowl. 
N.  S.  S32),  have  been  held  to  be  sufficient  additions;  but  see 
Winch  V.  miUamt  {uhi  eupm).  An  affidavit  by  "  R.  J.,  late  of 
the  city  of  W.,  victualler,  but  now  of,"  &c.,  without  further  ad- 
dition, has  been  held  sufficient  {Angel  v.  Ihler,  5  M.  ft  W.  163). 
But  **  assessor"  is  not  sufficient  {Nathan  v.  Cohen^  3  Dowl.  370). 
And  the  descriptions  "  acting  as  managing  clerk,"  &c.  {Graves  v. 
Browning,  6  A.  &  E.  805);  or  "articled  clerk"  (A.  v.  Reeve, 
4  Q.  B.  21 1 ) ;  are  insufficient  if  it  be  not  stated  to  whom  or  in 
what  profession ;  an  attorney's  clerk  should  not  be  described  as 
a  *' gentleman"  {Tuton  v.  Sanover,  3  U.  &  N.  280;  L.  J.  27,  Ex. 
293 ;  Bealee  ▼.  Tennant,  L.  J.  29,  Q.  B.  188;  decided  under  the 
Bills  of  Sale  Act);  and  as  to  the  propriety  of  the  addition 
"  gentleman"  to  other  persons  than  attorneys,  see  Chit.  Stat,  3rd 
ed.  vol.  iii.  p.  417,  notes,  and  vol.  iv.  p.  1066. 

It  is  not  necessary  to  give  any  addition  to  any  party  mentioned 
in  the  affidavit,  but  to  the  deponent  (  Wallit  v.  Foyce,  1  D.  &  R. 
150). 

(c)  The  Conientt, 

Affidavits  must  be  divided  into  paragraphs,  and  each  paragraph   DietHbmtion. 
must  be  numbered  consecutively,  and  must  be  confined  as  near 
as  may  be  to  a  distinct  portion  of  the  subject  (R.  G.,  M.  V.  1854, 
r.  2,  pott). 

The  statements  made  in  an  affidavit  should  be  such  that  per  jfiui  be  e«r- 
jury  may  be  assigned  on  them  if  they  are  false ;  they  should,  t«in  and  ex- 
therefore,  be  distinctly  expressed.  Everything  that  is  material  P''^'* 
should  be  stated,  as  the  defendant  may  have  no  opportunity  to 
deny  the  truth  of  the  statement,  and  nothing  should  be  left  to 
intendment  {Prick  v.  PooU,  9  B.  &  C.  543) ;  but  at  the  same  time 
no  irrelevant  matter  should  be  introduced.  Statements  as  to  the 
existence  of  a  cause  of  action  must  be  direct  and  positive,  and 
not  argumentative  {Pomp  v.  Ludvigton,  2  Burr.  655).  Swearing 
to  a  debt,  '*  as  deponent  believes"  ( Riot  v.  Belitant,  2  Str.  1209 ) ; 
or,  **  as  appears  by  the  bond  "  {Heathcote  v.  Goslin,  2  Str.  1 157) ; 
or,  *'by  the  agreement"  {Jenningt  v.  Martin,  3  Burr.  1447);  or, 
"according  to  the  bill  delivered  to  the  defendant"  {Wiliiame  v. 
Jackson,  3  T.  R.  575) :  or  even  swearing  that  defendant  is  in- 
debted in  a  sum  "  for  which  he  has  not  accounted  "  ( Champion  v. 
Gilbert,  4  Burr.  2126),  would  not  be  sufficient  See  observations 
as  to  swearing  "  on  information  and  belief"  in  Amdt  v.  Porter 
(L.  J.  30,  Ex.  19).  An  affidavit  "to  the  best  of  the  belief"  of 
the  deponent,  was  held  sufficient  under  the  Bills  of  Sale  Act  {Roe 
V.  Bradshaw,  L.  R.  1,  Ex.  106).    An  affidavit  of  debt  for  goods 
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■old  and  delivered,  which  went  on  to  state  that  the  creditor  had 
received  no  other  security  save  certain  bills  of  exchange,  overdue 
and  unpaid,  was  by  Lord  Tenterileii,  at  chambers,  held  insuffi- 
cient, as  it  did  not  allege  that  the  creditor  was  the  holder.  An 
affidavit,  however,  that  the  defendant  is  indebted  in  such  a  aum 
**  88  the  plaintiif  computes  it,"  would  be  good  {Moaltbff  v. 
Richardson,  2  Burr.  1032). 

Where  it  is  from  the  circumstances  clearly  impossible  to  swear 
positively  (as  where  the  cause  of  action  arose  from  non-payment 
of  bills  in  Indiu),  it  is  considered  suHicient  to  state  that  the  bills 
were  not  paid  "  to  deponent's  knowledge  and  belief'*  {Hohtan  v. 
Campbell,  1  II.  Bl.  24-5 ;  and  see  Hoe  v.  Bradshaw^  ubintpra). 

When  facts  are  not  within  the  deponent's  knowledge,  he  should 
allege  that  he  has  been  informed  thereof,  and  that  he  verily  be- 
lieves them  to  be  true. 

Clerical  errors  are  not  considered  sufficient  ground  for  reject- 
ing an  affidavit  when  the  meaning  is  clear.  But  this  will  depend 
upon  whether  the  mistake  is  mutcrial  or  not     In  a  case  where  a 

Sarty  sued  by  his  next  friend,  and  the  affidavit  stated  the  suit  to 
e  by  her  next  friend,  the  affidavit  was  upheld.  An  affidavit, 
however,  in  which  the  word  **oath"  was  omitted  (Oliver  v.  Price, 
Z  Dowl.  261);  and  another  in  which  the  word  *'  said"  was  sub- 
stituted for  "  saith*'  {Howorth  v.  Hubbersty,  3  DowL  i55),  were 
held  insuthcient. 

Affidavits  made  by  parties  claiming  debts  en  autre  droits  should 
be  as  direct  and  positive  as  the  circumstances  of  the  case  will 
permit.  In  cases  where  the  creditor's  claim  arises  to  him  eit 
autre  droit,  ae  an  executor,  administrator  or  assignee,  it  is  not 
necessary  that  he  should  swear  positively;  it  is  enough  if  he 
swears  to  his  belief  {Roche  v.  Carey,  2  W.  Bl.  8d0).  It  would 
appear  that  an  assignee  of  a  bankrupt  may  swear  to  the  debt  "  as 
it  appears  by  the  bankrupt's  books,"  or  '*by  his  last  examina- 
tion," adding  the  usual  words,  *'  as  he  verily  believes"  {Touna 
V.  Edwards,  4  Burr.  2283).  Dates,  when  material,  should  be 
sworn  to  positively;  but  affidavits  by  an  executor,  who  swore  to 
the  debt  being  due  to  the  testator,  *'  as  appears  from  a  statement 
made  from  the  testator's  books  by  an  accountant  employed  to 
investigate  the  same,  as  deponent  verily  believes"  {Rowney  v. 
Deane,  1  Price,  402) ;  by  an  assignee  of  a  bankrupt  who  swore  to 
the  debt,  as  it  appears  from  the  letters  of  A,  and  B.  "  as  this 
deponent  believes"  {Moiling  v.  BuckhoUz,  2  M.  &  S.  568) ;  by  a 
bankrupt,  who  stated  that  the  debtor  was  indebted  to  the  de- 
ponent before  the  commission,  and,  '*  as  he  believed,"  was  still 
indebted  to  his  assignees  on  a  bill  accepted  by  him,  endorsed 
by  the  drawer  to  deponent,  and,  '*  as  he  believed,"  still  unpaid 
{Tucker  V.  Francis,  12  Moo.  347),  have  been  respectively  held 
insufficient.  An  assignee,  as  above  stated,  will  be  allowed  to 
swear  "  to  the  best  of  his  knowledge  and  belief,"  to  all  facts  not 
within  his  own  knowledge.  If,  however,  an  executor  or  assignee 
swear  positively  to  the  debt,  the  affidavit  will  not  be  rejected  on 
that  account,  however  improbable  it  may  be  that  the  deponent 
should  have  such  positive  knowledge. 

An  affidavit  of  a  debt  by  a  surviving  partner  should  show  that 
the  other  partner  is  dead  {Morrell  v.  Parker,  6  DowL  123).  An 
affidavit  that  the  defendant  was  indebted  to  the  plaintiff  and  his 
wife  as  administratrix  of  J.  P.  deceased,  was  considered  sufficient, 
without  stating  expressly  that  /.  P,  died  intestate  ( Coppin  v.  Potter, 
2  Dowl.  7%5). 
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(d)  The  Caute  qfJethn. 

It  may  be  uiefiil  to  refer  to  a  few  of  the  cases  illustratife  of 
what  have  been  held  tmfieient  and  what  inn^fficient  statements  of 
**  oawM  ^  oclsen/'—- cases  generally  decided  on  applications  to 
hold  defendant  to  bail;  but  the  principles  laid  down  in  these 
cases  may  be  considered  generally  applicable  lo  an  affidavit  ne- 
cessary for  obtaining  leave  to  proceed  on  a  defendant's  absence 
and  non-appearance. 

In  a  case  where  the  defendant  was  stated  to  be  indebted  to  the 
deponent,  under  a  deed  by  which  the  defendant  covenanted  to 
pay  money  at  a  time  now  past  {Lambert  v.  fVray,  3  Dowl.  1691); 
and  in  another,  where  the  defendant  was  said  to  be  indebted  to 
the  plaintiff  in  500L  **  upon  a  certain  indenture  of  mortgage^  by 
whicn  the  defendant  covenanted  to  pay  the  said  sum  of  money  to 
the  plaintiff  at  a  certain  day  now  past"  {Masiers  v.  Billing,  3 
Dowl.  761);  the  affidavits  were  held  sufficient 

An  affidavit  on  a  bond  should  state  the  bond  to  be  due  and 
payable  (Smith  v.  Kendal,  7  D.  &  R.  2d2>.  In  a  case  where  the 
affidavit  stated  the  debt  to  "  be  for  principal  and  interest  due  on  a 
bond,**  without  stating  the  bond  to  be  conditioned  for  the  payment 
of  money  {Byland  v.  King,  7  Taunt.  275),  it  was  held  sulHcienu 

An  affidavit  of  debt  on  an  award  should  state  the  submission, 
the  making  of  the  award,  and  that  the  money  was  due  at  a  day 
past  {Anon,  1  Dowl.  6).  If  the  award  direct  the  money  to  be 
paid  by  defendant  to  plaintiff  on  demand,  such  demand  should 
be  sUted  {Driver  v.  Hood,  7  B.  &  C.  494).  An  affidavit  that  the 
defendant  was  indebted  for  damages  awarded,  and  for  costs  and 
expenses  taxed  and  allowed,  has  been  held  sufficient  {Jenkin*  v. 
Law,  1  B.  &  P.  365). 

Where  the  debt  arises  on  bills  or  promissory  notes,  these  should 
be  stated  to  be  due  and  unpaid  (Kirk  v.  Almond,  1  Dowl.  318). 
If  a  note  is  payable  by  instalments,  the  affidavit  should  show 
what  instalments  are  due  and  unpaid  (Hart  v.  M*Gerri$,  3  Tyr. 
238).  An  affidavit,  stating  the  defendant  to  be  indebted  in  a 
certain  sum,  as  the  balance  of  a  bill  drawn  by  plaintiff  and  ac< 
cepted  by  the  defendant,  and  due  at  a  day  past,  has  been  held 
sufficient  (  WalmeUy  v.  Dibden,  4  Moo.  &  P.  10 ). 

It  should  also  appear  how  the  defendant  is  liable,  whether  as 
acceptor,  drawer  or  indorser  ( Humphrey e  v.  fVintlow,  6  Taunt 
631).  The  affidavit  should  show  the  character  in  which  the 
plaintiff  claims,  whether  as  indorsee  or  payee ;  and  if  as  indorsee, 
It  should  state  by  whom  the  bill  was  indorsed  (Lewis  v.  Gompertz, 
1  Dowl.  3 19). 

1  ntermediate  indorsements  need  not  be  stated  when  the  maker 
of  a  promissory  note  is  sued  by  an  indorsee  of  the  payee  ( Luce  v. 
Irvin,  6  Dowl.  92) ;  in  actions  against  the  drawer  of  a  bill,  the 
affidavits  should  allege  the  presentment  to,  and  the  default  of  the 
acceptor,  or  facts  to  dispense  with  these  allegations ;  but  it  need 
not  allege  notice  of  dishonour  (Simpson  v.  Dick,  3  Dowl.  731). 

Affidavits  of  debt  for  "goods  sold,"  not  stating  delivery,  and 
for  '*  goods  sold  and  delivered,"  not  stating  "  by  the  plaintiff 
to  defendant"  (Young  v.  Gatien,  2  M.  &  S.  603;  Handley  v. 
Franchi,  L.  R.  2,  Ex.  34);  for  goods  sold  and  delivered  to 
the  defendant  without  saying  *'by  the  plaintiff"  (Carthrow  v. 
Hagger,  1  East,  106);  and  for  goods  sold  and  delivered /or  the 
defendant,  instead  of  to  the  defendant  (Bell  v.  Thrupp,  2  B.  &  A. 
596)  i  for  work  done  and  materials  provided,  and  goods  manu- 
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factured  and  made  by  the  deponent  for  the  defendant  at  his 
request  {Ponti/ex  v.  Malizoff,  1  Exch.  436),  have  been  held  bad. 

An  affidavit  of  debt  for  money  paid,  laid  out,  and  expended, 
and  lent  and  advanced,  by  plaintiff  *'  to"  the  defendant,  and  at 
his  request,  omitting  the  words  '*  for  the  defendant,*'  has  been 
held  insufficient  {Frick  v.  Poole,  9  B.  &  C.  543).  An  affidavit 
for  money  had  and  received  on  account  of  the  plaintiff  ought  to 
state  it  to  have  been  received  by  ^the  defendant  to  the  plaintiff's 
use  (Kelly  v.  Curxon,  4  A.  &  E.  622). 

An  affidavit  that  defendant  is  indebted  to  plaintiff*  in  1,000/., 
under  an  agreement  in  writing,  whereby  defendant  undertook  to 
pay  plaintiff  the  balance  of  accounts,  &c.  "  which  said  balance  is 
still  due  and  unpaid,"  without  stating  that  the  balance  was  1,000/., 
was  held  insufficient  {Hatfield  v.  Linguard,  6  T.  R.  217).  But 
an  affidavit  that  defendant  is  indebted  to  plaintiff  on  the 
"  balance  of  an  account  stated,"  without  adding  "and  settled" 
{Tyler  ▼.  Campbell^  3  Bing.  N.  C.  675) ;  and  an  affidavit,  stating 
defendant  to  be  indebted  to  plaintiff  '*  on  an  account  stated  be- 
tween them,"  have  been  held  sufficient  {Balmanno  ▼.  Jfay,  6 
DowL306). 

An  affidavit  against  the  surety,  on  a  guarantee  for  goods, 
should  show  the  amount  guaranteed,  the  terms  of  the  guarantee, 
that  the  time  for  payment  had  elapsed,  and  that  the  principal 
debtor  had  not  paid  {Angus  v.  Robilliardf  2  Dowl.  90). 

An  affidavit  of  a  cause  of  action  arising  on  the  breach  of  an 
agreement  must  state  a  breach  if  the  agreement  (Stinton  v.  Hughes, 
6T.  R.  13). 

If  interest  be  sought  to  be  recovered  as  a  debt,  the  affidavit 
should  show  an  express  contract  (Harrison  v.  Turner ,  4  Dowl.  72). 
It  need  not  state  the  amount  of  the  principal,  nor  the  time  when 
it  began  to  run  (  White  v.  Sowerby,  3  Dowl.  584). 

(e)  Brfore  whom  Affidavits  to  be  used  in  the  Superior  Courts  matf 

be  sworn. 

Affidavits  to  be  used  in  the  Superior  Courts  may  be  sworn 
before  the  court  or  the  judge  to  whom  the  application  is  made. 
An  affidavit  sworn  before  a  judge  of  one  of  the  Superior  Courts 
may  be  used  in  the  court  to  which  such  judge  belongs,  but  not  in 
any  other  court  unless  entitled  in  such  other  court  (R«  G.,  H.  T 
1853,  r.  144,  poff).  They  may  also  be  sworn  before  a  commis- 
sioner empowered  to  take  affidavits  in  the  court  in  which  the 
affidavit  is  entitled  (29  Car.  2,  c.  5,  s.  2).  See  as  to  affidavits 
Bworn  before  attornies,  their  agents,  and  clerks  (R.  G.,  H.  T. 
1853,  rr.  142,  143,  post;  and  Horsrfiall  v.  Matthewman,  3  M.  &  S. 
154). 

Affidavits,  if  sworn  in  Scotland  or  Ireland,  may  be  sworn  before 
a  commissioner  of  the  court  appointed  to  take  affidavits  (3  &  4 
Will.  4,  c.42,  s.  42).  An  affidavit  may  also  be  sworn  either  before 
a  judge  or  magistrate,  or  other  person  authorized  by  law  to  take 
affidavits.  If  the  affidavit  be  sworn  before  a  judge,  the  judge's 
signature  to  the  jurat  must  be  verified  by  affidavit  to  be  made  in 
this  country  {Dalmer  v.  Bernard,  7  T.  R.  252).  If  sworn  before 
a  magistrate  or  other  person,  not  only  the  signature,  but  also  the 
authority  to  administer  an  oath,  must  be  verified  in  like  manner, 
or  by  the  certificate  of  a  notary  public  (Ex parte  Worsley,  2  H.  Bl. 
275 ),  or  a  British  consul  acting  in  this  case  as  a  notary  public 
(6  Geo.  4,  c.  87»  8.20;  Re  Barber,  4  Dowl.  640). 
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A  notarial  certificate  proves  itself  {Colet  v.  Sherrard,  11  Exch. 
482);  an  to  its  efiect,  see  Cftesmer  v.  Noffea  (4  Camp.  129). 

An  affidavit  made  abroad  may  be  sworn  before  a  magistrate  Ahroad. 
there,  but  his  signature  and  his  authority  to  administer  an  oath 
must  be  verified  in  like  manner  (Omealy  v.  Newell,  8  East,  364 ; 
JU  Cooper,  18  C.  B.,  N.  S.  220;  L.  J.  S4,  C.  P.  220). 

Affidavits  and  notarial  acts  may  now  be  made  and  done  abroad 
before  and  by  English  ambassadors  and  other  diplomatic  agents, 
and  before  consuls;  and  may  be  received  in  evidence  without 
proof  of  the  seal  or  signature  of  such  ambassador  or  official 
person  which  they  may  purport  to  have  affixed  to  them  (18  &  19 
Vict,  c  42) ;  and  see  s.  23  (pott,  p.  29). 


Ifawom 
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(0  The  Jurat, 

In  the  jurat  must  be  stated  the  date  of  swearing  the  affidavit  Jurai. 
(Blackwell  v.  Allen,  7  M.  &  W.  146),  as  also  the  place  and  county 
where  it  is  sworn,  if  sworn  before  a  commissioner  {Gate  v.  Cau, 
1  D.  &  L.  698).  The  place,  however,  may  be  stated  by  reference, 
if  it  be  mentioned  in  the  body  of  the  affidavit  {Grant  v.  Fry, 
8  Dowl.  234). 

If  the  affidavit  be  sworn  before  a  commissioner,  the  words 
"  before  me"  must  be  inserted  in  the  jurat,  and  the  omission  of 
these  words  cannot  be  waived  (R.w.  Blojhamt  2  D.  &  L.  168). 
It  should  appear  that  the  person  before  whom  it  is  sworn  is  a 
commissioner  of  the  court  in  which  it  is  entitled ;  but  it  is  no 
objection  that  the  affidavit  is  entitled  in  the  Queen's  Bench,  and 
is  stated  to  be  sworn  before  a  commissioner  of  the  Exchequer, 
unless  it  be  shown  that  that  commissioner  is  not  a  commissioner 
of  the  Queen's  Bench  {Cheney  v.  Courtnois,  13  C.  B.,  N.S.  634  ; 
L.  J.  32,  C.  P.  116). 

If  the  affidavit  be  made  by  two  or  more  persons  their  several 
names  must  be  written  in  the  jurat  (R.  G.,  H.  T.  1853,  r.  139, 
post). 

If  the  affidavit  be  made  by  a  person  who  appears  to  be  illiterate, 
the  fact  that  the  affidavit  was  read  to  the  party  making  it,  and 
that  the  deponent  seemed  perfectly  to  understand  the  same,  ought 
to  be  stated  in  the  jurat  {Haynes  v.  Powell,  3  Dowl.  599 ;  R.  G., 
U.  T.  1853,  r.  l^l,  poet).  When  the  deponent  makes  his  mark,  it 
should  appear  from  the  jurat  that  the  mark  was  made  by  the 
deponent  {  Wilson  v.  Blakey,  9  Dowl.  352). 

If  sworn  abroad,  the  jurat  ought  to  state  the  place  specially;— 
so  held  in  Walker  v.  Christian,  by  Bosanquet,  J.,  after  consultation 
with  the  judges  (2  Chit.  Pract.  12th  edit.  vol.  ii.  p.  1621). 

Where  an  affidavit  is  made  by  a  foreigner  in  English,  an  in- 
terpreter must  be  sworn  to  interpret  it  truly,  and  the  jurat  should 
state  that  the  interpreter  was  so  sworn,  and  did  so  interpret 
{Bose  V.  Solliers,  4  B.  &  C.  358).  If  the  affidavit  be  in  a  foreign 
language,  there  must  be  another  affidavit  by  an  interpreter  as  to 
its  translation  and  meaning  {Re  Body,  6  Dowl.  615). 

A  rule  of  the  Superior  Courts  provides,  that  no  affidavit  shall  Jurai, 
be  read  or  made  use  of  in  the  jurat  of  which  there  shall  be  any 
interlineation  or  erasure  (R.  G.,  H.  T.  1853,  r.  140,  post).  A  line 
drawn  through  two  words  in  the  jurat,  leaving  them,  however, 
perfectly  legible,  is  an  erasure  within  this  rule,  and  vitiates  the 
affidavit  {Williams  v.  aough,  1  A.  &  £.  376>  Striking  out  the 
date  mentioned  in  the  jurat  with  a  pen,  and  introducing  the  right 
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date,  is  an  erasure  within  the  meaning  of  the  above  rale  (^Cham- 
bert  ▼.  Barnard,  9  Dowl.  557). 

An  alteration  in  the  jurat,  or  other  parts  of  an  affidavit  after  it 
is  sworn,  nullifies  it ;  it  cannot  be  used.  But  if  the  jurat  be 
struck  out,  it  ma^  be  re-sworn.  If  an  interlineation  is  made  in 
an  affidavit  previously  to  its  being  sworn,  it  should  be  noticed 
by  the  person  before  whom  it  is  sworn,  by  placing  his  initials  in 
the  margin,  for,  if  the  objection  is  taken,  the  affidavit  cannot  be 
read. 

The  same  observations  apply  to  affirmations.  The  jurat  of  an 
affirmation  will,  of  course,  be  *'  qffirmed"  before  me,  &c.  (See 
hereon  the  C.  L.  P.  A.  1854,  ss.  20,  21,  pott,) 

An  affidavit  of  which  the  jurat  is  defective  cannot  be  used,  and 
a  rule  procured  on  it  will  be  discharged  with  costs  {Cobbett  v. 
Oi4/Se/d,  1(>M.&W.469). 

(g)  Signature  qf  Deponent, 

An  affidavit  ought  to  be  signed  by  the  deponent ;  if  he  cannot 
write  he  ought  to  make  his  mark  (  Wilson  v.  Blakey,  9  Dowl.  852  ; 
Nathan  v.  Cohen,  S  Dowl.  870).  The  usual  signature  ought  to  be 
used,  though  it  do  not  correspond  with  the  name  given  to  the 
deponent  in  the  affidavit  (Hand*  v.  ClemenU,  1  D.  &  L.  879). 
An  affidavit  without  deponent's  signature,  made  in  Germany, 
was  admitted,  it  appearing  that  such  was  the  practice  in  Germany 
(Re  Body,  6  DowL  615). 

(h)  BxhibiU. 

Exhibits  referred  to  in  or  attached  to  affidavits  must  be  spe> 
cified  {Re  Joseph  Allison,  8  W.  R.  62,  Ex.,  M.  T.  1854) ;  and 
copies  of  such  exhibits,  if  not  filed,  must  be  given  to  the  other 
side,  if  required  (  Tebbutt  v.  Ambler y  7  Dowl.  764). 

(i)  Filing, 

All  affidavits  must  be  filed  within  the  time  (if  any)  prescribed, 
unless  leave  to  file  them  afterwards  be  obtained  (R.  G.,  U.  T. 
1858,  r.  145,  pott). 

Affidavits  used  at  chambers  must  be  filed  with  the  Masters  of 
the  court,  and  must  be  delivered  to  them  for  that  purpose  within 
ten  days  next  after  that  on  which  the  matter  was  disposed  of  (R. 
G.,  H.  T.  1858,  r.  147,  jt)o«c). 

The  rules  of  court  relating  to  affidavits  (which  see,  post)  are 
R.  G.,  H.  T.  1858,  rr.  139  to  148.  and  R.  G.,  M.  V.  1854,  r.  2. 
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knowledge. 


2.  The  court  or  judge  must  be  satisfied  that  the  defendant  was 
personally  served,  or  that  reasonable  efibrts  were  made  to  effect 

f>ersonal  service,  and  that  the  writ  came  to  the  defendant's  know- 
edge.  As  to  what  will  be  considered  reasonable  efibrts  to  effect 
personal  service,  see  p.  18,  ante.  But  it  is  to  be  observed  that, 
from  the  peculiar  language  of  s.  18,  the  plaintiff'  must  do  more 
than  he  is  required  to  do  by  s.  17.  He  must  not  only  show  rea- 
sonable  efforts  to  have  been  made,  but  he  must  show  that  the 
writ  came  to  the  knowledge  of  the  defendant.  As  to  what  will 
constitute  "  a  coming  to  the  knowledge"  of  the  defendant,  see 
p.  18,  ante. 
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8.  The  defendanfi  **  wilful  neglect  to  appear**  will  be  pre-  WUfui*«y- 
sunied  after  the  writ  has  come  to  his  knowledge.    There  must  '««'  *•  "i*- 
be  an  affidavit  of  search  for  an  appearance*  as  p.  14,  emte.    So  ^**^' 
also  the  alternative  '*  living  out  of  the  jurisdiction  to  defeat  and 
delay  creditors,"  is  a  presumption  to  be  raised  from  the  par- 
ticular facts  of  each  case.     It  is  not  a  fact  to  be  drily  stated,  but 
in  an  affidavit  circumstances  sufficient  to  raise  the  presumption 
must  be  set  out;  see  hereon  decisions  as  to  the  acts  of  bank- 
ruptcy  collected  in  Chit.  8taL,  8rd  ed.,  vol.  i.,  pp.  271  et  seq. 

The  court  or  judge  will  order  that  the  plaintiff  be  at  liberty  to 
proceed,  and  his  proceedings  are  regulated  by  ss.  28  and  94 
(po$/,  pp.34,  86). 

Where  a  plaintiff,  after  trying  for  two  years,  succeeded  in 
serving  the  defendant  personally  with  a  writ  in  Paris,  under  this 
section,  the  court  held,  that  the  plaintiff  must  make  reason- 
able efforts  to  serve  the  declaration  {  Thelwmll  v.  Yelwerkm,  lU  Jur., 
N.  S.  295,  C.  P.,  H.  T.  1864). 

In  a  case  where  it  was  shown  that  a  defendant,  who  had  been 
served  with  process  in  Caltfomia  under  this  section,  and  who  re- 
mained there,  was  fraudulently  making  away  with  his  property, 
the  Court  of  Common  Pleas  {dubiiante  Willes,  J.),  ordered  that 
he  should  plead  to  the  declaration  within  eight  days  of  its  being 
filed  at  the  Master's  office  {Boies  v.  Bates,  9  C.  B.,  N.  S.  661 ; 
L.  J.  30,  C.  P.  191).  And  the  court  subsequently  refused  to 
stay  the  proceedings  upon  an  appearance  entered  by  the  general 
attorney  of  the  defendant  after  the  expiration  of  the  eight  days 
above  limited  (5.  a,  9  C.  B.,  N.  8.  564). 

19.  In  any  action  against  a  person  residing  out  of  As  to  actions 
the  jarisdiction  of  the  said  courts,  aud  not  being  a  fore\g!im 
British  subject,  the  like  proceed iugs  may  be  taken  as  residing  out 
against  a  British  subject  resident  out  of  the  juris-  SicUonof'the 
diction,  save  that,  in  lieu  of  the  form  of  writ  of  5^J^"' 
summons  in  the  Schedule  A.  to  this  act  annexed, 
marked  No.  2,  the  plaintiff  shall  issue  a  writ  of  sum- 
mons according   to   the  form  contained  in  the  said 
Schedule  A.,  marked   No.  3,  and   shall    in   manner 
aforesaid  serve  a  notice  of  such  last-mentioned  writ 
upon  the  defendant  therein  mentioned,  which  notice 
shall  be  in  the  form  contained  in  the  said  schedule 
also  marked  No.  3 ;  and  such  service  shall  be  of  the  • 

game  force  and  effect  as  the  service  of  the  writ  of 
summons  in  any  action  against  a  British  subject  re- 
sident abroad,  and,  by  leave  of  the  court  or  a  judge, 
upon  their  or  his  being  satisfied  by  affidavit  as  afore- 
said, the  like  proceedings  may  be  had  and  taken  there- 
upon.* 

The  procedure  under  this  section  is  precisely  the  same  as  that 


*  If,  therefore,  a  foreigner  be  resident  in  Scotland  or  Ireland,  a  writ  may 
be  issued  against  him,  and  served  in  either  country,  the  exceptive  words  of 
B  18  {ants,  p.  16)  not  being  introduced  into  this  section. 
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under  s.  18  {ante,  p.  16),  only  that  the  affidavit  of  service  should 

specify  the  service  of  the  *'  notice'*  instead  of  the  **  copy*'  of  the 

writ. 

'    As  to  the  effect  of  not  following  the  form  given  by  this  section, 

vide  pottt  Sched.  A.,  Form  3. 

In  an  action  against  a  foreigner  resident  abroad,  where  leave 
had  been  given  by  a  judge  to  proceed  against  him  as  if  personal 
service  had  been  effected,  upon  an  affidavit  of  a  cause  of  action 
for  work  and  labour  arising  in  this  country,  the  plaintiff,  upon  a 
rule  obtained  by  the  defendant  to  show  cause  why  that  order 
should  not  be  rescinded,  made  an  affidavit  that  orders  were 
given  in  this  country  by  certain  persons  who  were  afterwards 
recognized  by  the  defendant,  in  certain  conversations  abroad,  as 
his  agents;  and  it  was  thereupon  held,  that,  although  this  was 
denied  by  the  defendant,  there  was  sufficient  evidence  to  satisfy 
a  judge  of  a  cause  of  action  within  the  jurisdiction,  and  the  de- 
fendant's rule  was  accordingly  discharged  {Glover  v.  Perngny, 
11  W.  R.  146,  Q.  B  ,  M.  T.  1862). 

As  to  endorsing  the  time  of  service  (under  s.  LS),  as  in  the 
case  of  an  ordinary  writ  of  summons,  see  anU^  p.  10. 

This  section  does  not  apply  to  foreign  corporations  (Tngate  v. 
Juttrian  Lloyd's,  4  C.  B.,  N.  S.  704  ;  L.  J.  27,  C.  P.  323). 

otniMionto  ^'  ^^  *^®  plaintiff  or  his  attorney  shall  omit  to 
intert  or  In-  insert  in  OF  endorse  on  any  writ  or  copy  thereof  any 
?n?ron*wri?  0^  the  matters  required  by  this  act  to  be  inserted 
not  to  nullify  therein  or  endorsed  thereon,  such  writ  or  copy  thereof 
shall  not  on  that  account  be  held  void,  but  it  may  be 
set  aside  as  irregular,  or  amended,  upon  application  to 
be  made  to  the  court  out  of  which  the  same  shall  issue, 
or  to  a  judge ;  and  such  amendment  may  be  made,  upon 
^  any  application  to  set  aside  the  writ,  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit. 


it 
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The  rule  upon  which  the  courts  formerly  acted  in  the  amend- 
ment of  the  writ  is  laid  down  in  Goodchild  v.  Leadhatn  { 1  Exch. 
707).  They  amended  where  the  action  would  otherwise  be  barred 
by  the  Statute  of  Limitations,  or  where  the  writ  itself  varied  from 
the  prtecipe.  In  Brown  v.  Fullerton(lS  M.  &  W.  556),  a  plaintiff 
was  added ;  and  in  Christie  v.  Bell  (16  M.  &  W.  669),  the  cha- 
racter  of  the  plaintiffs  and  defendants  was  added,  in  both  cases, 
to  save  the  statute.  See  also  Came  v.  Malins  (6  £xch.  803).  In 
Kirk  V.  Dolby  (6  M.  &  W.  636),  the  date  of  the  writ  was  altered 
to  make  it  correspond  with  the  pracipe;  see  also  fVilliams  v. 
Williams  (10  M.  &  W.  476) :  Mavor  v.  Spalding  (1  D.  &  L.  878) ; 
Culverwell  v.  Nugee  (15  M.&  W.  559) ;  but  the  date  will  not  be 
altered  to  save  the  statute,  as  the  writ  must  bear  the  true  date  of 
its  issue  (Campbell  v.  Smart,  5  C.  B.  196;  Bailey  v.  Owen,  9  W. 
R.  128,  B.  C,  M.  T.  1860,  cor.  Crompton,  J.),  unless  it  be  to  make 
it  agree  with  the  praecipe  (Clarke  v.  Smith,  2H.&N.753).  In 
one  case,  before  the  Uniformity  of  Process  Act  (2  &  3  Will.  4,  e. 
89),  a  capias  was  amended  by  altering  the  name  of  the  defendant 
(Carr  v.  Shaw,  7  T.  R.  299) :  and  in  another  case  the  christian 
names  of  two  defendants  were  inserted  (Rutherford  v.  Mein,  2 
Smith,  392). 

The  courts  formerly  decided  that  they  would  not  allow  an 
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amendment  by  the  addition  of  a  defendant  ( Goodchild  ▼.  Leadkam^ 
supra!  Roberts  T.  BaUt  6  A.  &  E.  778).  Nor  does  this  section 
enable  them  to  do  so,  though  the  name  of  a  defendant  may  be 
added  after  a  plea  in  abatement  (s.  35,  post,  p.  41 ). 

The  courts  formerly  refused  to  amend  the  copy  of  the  writ,  for  Jwuudmemt 
this  is  the  act  of  the  party  (EecUs  v.  Cole,  8  M.  &  W.  687).  The  «/copf. 
power  of  amending  the  copy  of  the  writ  is  here  expressly  given. 
Misnomers  were  formerly  amended  by  judge's  order, "  at  the  cost 
of  the  plaintiffs"  (Rush  v.  Kennedy,  7  Dowl.  199).  The  court 
or  a  judge  may  amend  now,  "  upon  such  terms  as  may  seem  fit ;" 
generally  at  the  cost  of  the  plaintiff;  but  see  ss.  21,  222  (post). 

The  applicatiojD  to  set  aside  the  writ  mny  be  made  either  to  AppUeation 
the  court  in  term,  or  to  a  judge  at  chambers.  It  ought  to  be  *o  set  aside 
made  within  a  reasonable  time,  ordinarily  within  the  time  al-  '^*^'* 
lowed  for  appearing  (  Tilling  v.  Hodgson,  13  M.  8c  W.  638);  and 
it  must  be  made  before  taking  a  fresh  step,  after  knowledge  of 
the  irregularity  (R.  G.,  H.  T.  1853,  r.  135,  post).  As  to  what  will 
constitute  "irregularity"  in  the  writ,  see  ss.  2,  4,  5,  6,  7»  8  (ante, 
pp.  I — 6).  It  is  not  strictly  necessary  to  state  the  irregularity  on 
which  the  party  relies  in  applying  for  a  rule  nisi.  It  is  suffi- 
cient if  it  appears  upon  the  affidavit  on  which  the  rule  is  applied 
for  {Rennie  v.  Bruce,  2  D.  &  L.  946).  In  the  case  of  a  summons 
at  chambers,  it  is  necessary  (R.  G.,  H.  T.  1853,  r.  136,  po«/); 
because  that  is  commonly  taken  out  without  filing  any  affidavit, 
so  that  the  opposite  party  might  be  in  entire  ignorance  of  what 
be  was  called  upon  to  answer,  if  it  were  not  so  stated  (Rennie 
▼.  Bruce,  ubi  supra). 

If  an  application  to  set  aside  the  writ  be  made  to  the  court,  a  KoHeeof 
two  days*  notice  of  motion  should  be  given,  in  order  that  the  rule  apptieation. 
nisi  may  stay  proceedings  (R.  G.,  H.  T.  1853,  r.  160,  post). 

Upon  the  hearing,  the  court  or  judge  may  order  that  the  plain- 
tiff be  at  liberty  to  amend  the  summons  and  copy  (see  s.  222, 
post),  stating  the  terms,  if  terms  be  put  on  the  plaintiff  as  to 
costs,  or  the  defendant's  pleading. 

21.  If  either  of  the  forms  of  writ  of  summons  con-  sabituution 
tained  in  the  Schedule  A.  to  this  act  annexed,  and  Jf^JSJenw^ 
marked  respectively  Nos.  1,  2  and  3,  shall  bj  mistake  of  onefonn 
or  inadvertence  be  substituted  for  any  other  of  them,  jJoTher  may 
such  mistake  or  inadvertence  shall  not  be  an  objection  be  amended 
to  the  writ  or  any  other  proceeding  in  such  action,  but  Jitho^ 
the  writ  may,  upon  an  ex  parte  application  to  a  judge,  ««•*•• 
whether  before  or  after  any  application  to  set  aside 

such  writ  or  any  proceeding  thereon,  and  whether  the 
same  or  notice  thereof  shall  have  been  served  or  not, 
be  amended  by  such  judge  without  costs. 

(Green  t.  Braddyl,  4  W.  R.  487,  Ex.,  E.  T.  1855.) 

• 

22.  A  wi'it  for  service  within  the  jurisdiction  may  writs  for 
be  issued  and  marked  as  a  concurrent  writ  with  one  JJJJJj*  ^^ 
for  service  out  of  the  jurisdiction,  and  a  writ  for  ser-  without  ja- 
vice  out  of  the  jurisdiction  may  be  issued  and  marked  Jjj[y  beacon- 
as  a  concurrent  writ  with  one  for  service  within  the  current  and 
jurisdiction.  vice^sA. 
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AffldavitBin        23.  Any  affiilavit  for  the  purpose  of  enabling  the 
ceruincastf    court  OF  a  iuclf^e  to  direct  proceedings  to  be  taken 

fnSiV  Dfi  ftWOf Q  V  O  A^  c? 

before  a         against  a  defendant  residing  out  of  the  jurisdiction 
consul.  q£  ^|jg  g^j^  courts  may  be  sworn  before  any  consul- 

general,  consul,  vice-  consul  or  consular  agent  for  the 
time  being,  appointed  by  her  Majesty  at  any  foreign 
port  or  place  ;  and  every  affidavit  so  sworn  by  virtue 
of  this  act  may  be  used  and  shall  be  admitted  in  evi- 
dence, saving  all  just  exceptions,  provided  it  purport 
to  be  signed  by  such  consul-general,  consul,  vice- 
consul  or  consular  agent,  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to 
Forgery  of  a  havo  signed  the  same:  provided  always,  that  if  any 
be  felony/^  pcrsou  shall  forgc  the  signature  of  any  such  affidavit, 
or  shall  use  or  tender  in  evidence  any  such  affidavit, 
with  a  false  or  counterfeit  signature  thereto,  knowing 
the  same  to  be  false  or  counterfeit,  he  shall  be  guilty 
of  felony,  and  shall  upon  conviction  be  liable  to  trans- 
portation for  seven  years,  or  to  imprisonment  for  any 
term  not  exceeding  three  years,  nor  less  than  one 
year,  with  hard  labour  ;  and  every  person  who  shall 
be  charged  with  committing  any  felony  under  this  act 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  the  county  ot  place  in  which 
he  shall  be  apprehended  or  be  in  custody ;  and  every 
accessory  before  or  after  the  fact  to  any  such  offence 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  any  county  or  place  in  which 
the  principal  offender  may  be  tried:  provided  also, 
that  if  any  person  shall  wilfiilly  and  corruptly  make 
a  false  affidavit  before  such  consul-general,  consul, 
vice-consul  or  consular  agent,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  perjury,  in 
like  manner,  as  if  such  false  affidavit  had  been  made 
in  England  before  competent  authority,  and  shall  and 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed  in  any  county  or  place  in  which 
he  shall  be  apprehended  or  be  in  custody,  as  if  his 
offence  had  been  actually  committed  in  that  county  or 
place. 

See  also  the  18  &  19  Vict  c.  42,  cited  tupra,  pp.  24,  25. 

The  affidavit  of  service,  as  taken  before  a  consul-general,  was 
by  this  section  only  to  be  admitted  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to  have  signed 
the  same ;  but  that  proof  is  now  unnecessary  under  the  8rd  sect, 
of  the  last- mentioned  act. 
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Affidavits  of  service  in  countries  where  there  are  no  diplomatic 
or  consular  officers  should  be  sworn  before  some  person  having 
by  the  law  of  the  country  authority  to  administer  oaths*  See 
hereon,  ante,  p.  24. 

In  the  jurat  of  the  affidavit  of  servicet  it  will  be  proper  to  state 
the  official  character  of  the  person  before  whom  it  is  sworn,  and 
the  ptaee  must  be  specially  stated  {ante,  p.  25). 

24.  From  the  time  when  this  act  shall  commence  Dutrinira^  to 
and  take  effect,  so  much  of  the  said  act  of  his  late  J^JJ^cJot 
Majesty  King  William  the  Fourth  as  relates  to  the  to  proceed  to 
writ  of  distringas,  and  the  proceeding  thereon,  whether  aSoiuhed. 
for  the  purpose  of  compelling  appearance  or  for  pro- 
ceedings to  outlawry,  shall  be  repealed,  except  so  far 

as  may  be  necessary  for  the  purpose  of  givine  effect 
to  proceedings  already  taken,  or  to  be  taken  after  the 
commencement  of  this  act,  under  or  by  reason  of  any 
writ  of  distringas  issued  before  the  commencement 
of  this  act,  or  under  any  rule  or  order  authorizing  the 
issuing  of  such  writ^  and  made  before  the  commence- 
ment of  this  act. 

This  section  abolished  oudawry  on  meme,  but  not  on  final, 
process. 

25.  In  all  cases  where  the  defendant  resides  within  Special  en- 
the  jurisdiction  of  the  court,  and  the  claim  is  for  a  fho  pSScu-**^ 
debt  or  liquidated  demand  in  money,  with  or  without  lan  of  debts 
interest,  arising  upon  a  contract,  express  or  implied,  demand**^*^'* 
as,  for  instance,  on  a  bill  of  exchange,  promissory  may  be  made 
note  or  cheque,  or  other  simple  contract  debt,  or  on  ^°  ****  ^'*'* 
a  bond  or  contract  under  seal  for  payment  of  a  liqui- 
dated amount  of  money,  or  on  a  statute  where  the 

sum  sought  to  be  recovered  is  a  fixed  sum  of  money, 
or  in  the  nature  of  a  debt,  or  on  a  guarantee,  whether 
under  seal  or  not,  where  the  claim  against  the  principal 
is  in  respect  of  such  debt  or  liquidated  demand,  bill, 
cheque  or  note,  the  plaintiff  shall  be  at  liberty  to 
make  upon  the  writ  of  summons  and  copy  thereof  a 
special  endorsement  of  the  particulars  of  his  claim,  in 
the  form  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  4,  or  to  the  like  efiect;  and  special  en- 
when  a  writ  of  summons  has  been  endorsed  in  the  foSandfor 
special  form  hereinbefore  mentioned,  the  endorsement  particuian  of 
shall  be  considered  as  particulars  of  demand,  and  no  ^®°*^<^* 
further  or  other  particulars  of  demand  need  be  deli- 
vered, unless  ordered  by  the  court  or  a  judge. 

This  proceeding  is  only  applicable  upon  writs  for  service  within 
the  jurisdiction. 
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A  judgment  debt  may  be  endorsed  under  this  section  (Hodsoll 
Y.  Baxter,  in  error,  E.  B.  &  E.  884 ;  L.  J.  28,  Q.  B.  61). 

Interest  must  not  be  endorsed,  unless  payable  under  an  ex- 
press contract  to  that  effect,  or  upon  bills  of  exchange  or  promis- 
sory notes ;  and  any  attempt  thus  to  obtain  interest  in  other  casea 
will  be  severely  dealt  with  by  the  courts  {RoduHiy  ▼.  Lucas,  10 
Exch.  667). 

The  expenses  of  noting  a  bill  of  exchange  can  only  be  en- 
dorsed upon  writs  issued  under  "The  Summary  Procedure  on 
Bills  of  Exchange  Act,  1855,"  post  {Roper  v.  Hunt,  10  Exch. 
474). 

It  is  irregular  to  deliver,  without  leave  of  a  judge,  different 
particulars  from  those  endorsed ;  but  if  delivered  and  not  set 
aside,  the  plaintiff  may  use  them  at  the  trial  (Fromant  v.  Ashley, 
1  E.  &  B.  723). 

By  PI.  R.,  T.  T.  1853,  r.  IS  {post),  payment  need  not  be 
pleaded  where  credited  in  the  particulars  of  demand ;  but  thii 
rule  does  not  apply  where  the  plaintiff,  seeking  to  recover  a 
balance,  does  not  state  the  particular  sums  credited.  The  plain- 
tiff, in  endorsing  his  writ,  should  have  this  rule  in  view,  so  as  to 
avoid  the  costs  of  a  successful  plea  of  payment 

As  to  judgment  by  default,  when  the  writ  is  specially  endorsed, 
see  s.  27  ( infra).  As  to  the  costs  of  the  declaration,  if  there  be 
no  special  endorsement,  see  s.  28  {post,  p.  34).  It  is  only  when 
the  defendant  resides  within  the  jurisdiction  that  final  judgment 
on  default  is  obtainable. 

Appearance. 

And  with  respect  to  the  appearance  of  the  defend- 
ant, and  proceedings  of  the  plaintiff  in  default  of 
appearance,  be  it  enacted  as  follows : — 

26,  From  the  time  when  this  act  shall  commence 
and  tAke  effect,  so  much  of  a  certain  act  of  parliament 
passed  in  the  twelfth  year  of  the  reign  of  his  late 
Majesty  King  George  the  First,  intituled  "An  Act  to 
prevent  frivolous  and  vexatious  Arrests,"  and  so  much 
of  the  said  act  of  his  late  Majesty  King  William  the 
Fourth  as  relates  to  the  entering  an  appearance  for 
the  defendant  by  the  plaintiff  in  any  action  in  any  of 
the  said  Superior  Courts,  shall  be  repealed,  except  so 
far  as  may  be  necessary  to  support  proceedings  here- 
tofore taken,  and  no  appearance  need  be  entered  by 
the  plaintiff  for  the  defendant. 

It  is,  however,  still  necessary  to  appoint  a  guardian  ad  litem, 
and  enter  an  appearance  for  an  infant  defendant  before  signing 
judgment  by  default,  and  if  this  course  be  not  followed,  the  court 
will  set  aside  all  the  proceedings  {Jarman  v.  Lucas,  15  C.  B., 
N.  S.  474 ;  L.  J.  33,  C.  P.  108). 


Final  judg-  27.  In  case  of  non-appearance  by  the  defendant 
writspmSaiiy  where  the  writ  of  summons  is  endorsed  in  the  special 
cDdoned  in    form,  hereinbefore  provided,  it  shall  and  may  be  lawful 
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for  the  plaintifl^  on  filing  an  affidavit  of  personal  scr-  default  of 
vice  of  the  writ  of  eummons,  or  a  judge's  order  for  »pp«»'^<*« 
leave  to  proceed  under  the  provisions  of  this  act,  and 
a  copj  of  the  writ  of  summons,  at  once  to  sign  final 
judgment  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  5  (on  which  judg- 
ment no  proceeding  in  error  shall  lie),  for  anj  sum 
not  exceeding  the  sum  endorsed  on  the  writ,  together 
with  interest  at  the  rate  specified,  if  any,  to  the  date 
of  the  judgment,  and  a  sum  for  costs  (to  be  fixed  by 
the  Masters  of  the  said  Superior  Courts,  or  any  three 
of  them,  subject  to  the  approval  of  the  judges  thereof, 
or  any  eight  of  them,  of  whom  the  Lord  Chief  Justices 
and  the  Lord  Chief  Baron  shall  be  three),  unless  the 
plaintiff  claim  more  than  such  fixed  sum,  in  which 
case  the  costs  shall  be  taxed  in  the  ordinary  way :  and 
the  plaintiff  may  upon  such  judgment  issue  execution 
at  the  expiration  of  eight  days  from  the  last  day  for 
appearance  and  not  before:  provided  always,  that  it 
shall  be  lawful  for  the  court  or  a  judge,  either  before 
or  after  final  judgment,  to  let  in  the  defendant  to  defend 
upon  an  application,  supported  by  satisfactory  affidavits 
accounting  for  the  non-appearance,  and  disclosing  a 
defence  upon  the  merits. 

The  final  judgment  under  this  section  is  only  to  he  obtained 
in  cas^s  where  the  writ  of  summons  is  specially  endorsed  under 
B.  26  (ante,  p.  31).  The  writ  must  either  have  heen  served  per- 
sonally, or  leave  obtained  to  proceed  as  if  personal  service  had 
been  effected  under  s.  17  (ante,  p.  11).  In  the  former  case  the 
affidavit  of  personal  service,  in  the  latter  the  judge's  order,  most 
be  filed  on  signin^^  judgment. 

The  judge's  order*  giving  the  plaintiff  leave  to  proceed  as  if 
personal  service  had  been  effected,  usually  requires  that  the 
order  should  be  served  on  the  defendant  at  his  supposed  resi- 
dence, or  as  the  judge  may  direct,  three  days  before  the  plaintiff 
takes  any  further  proceedings  in  the  action.  The  eight  days  for 
appearance  run  from  the  day  when  the  writ  is  shown  to  have 
come  to  the  knowledge  of  the  defendant,  and  in  the  ease  of  a 
specially  endorsed  writ  execution  may  issue  at  the  expiration  of 
other  eight  days  thereafter,  if  the  three  days  limited  by  the 
judge's  order  have  then  elapsed. 

The  costs  for  which  judgment  may  be  thus  sigrned  are  fixed  Cotia. 
by  R.  G..  H.  T.  1853,  r.  1  (post), 

Jn  order  to  set  aside  a  judgment  under  this  section,  it  is  neces-  SeUing  arid*, 
tary  to  disclose  merits,  and  it  is  not  sufficient  to  swear  to  them 
generally,  as  in  a  common  affidavit  of  merits  (  Whiley  v.  WhiUyt 
4  C.  B.,  N.  S.  653,  overruling  upon  this  point  WarringUm  v. 
l^eake,  11  Exch.  304).  But  the  truth  of  the  facts  alleged  will 
not  be  further  inquired  into  upon  the  application  by  admitting 
affidavits  in  reply  (  Warrington  v.  Leake,  supra). 

Where  the  last  of  the  eight  days  from  the  last  da^  for  appear- 
ance fell  on  a  Sunday,  it  was  held,  that  execution  might  be 

C5 
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issued  on  the  Monday,  and  that  R.  G.,  H.  T.  185S,  r.  174  {p<*9t\ 
did  not  apply  {Rowherry  v.  Morgan,  9  Ezch.  780 ;  L.  J. '23,  Ex. 
191);  see  note  thereon,  jnm^ 

A  judgment  will  be  set  aside  under  this  section,  where  any 
claim  is  endorsed  upon  the  writ  that  is  not  properly  endorsable 
under  s.  25,  if  the  judgment  be  signed  for  such  claim  (see  Roger$ 
V.  Hunt  and  Rodway  ▼.  LucaSt  ubi  tupra).  The  general  equitable 
powers  of  the  courts  over  judgments  are  not  curtailed  by  the 
affirmative  language  of  this  section  (see  Hall  v.  Scotion,  9  Exch. 
288:  L.J.  23,  Ex.85). 

The  defendant  may  be  let  in  to  defend  after  judgment  signed 
upon  an  affidavit  of  merits.  It  has  long  been  the  practice  to  let 
in  a  defendant  to  defend  on  merits  (^Litied  v.  Lee^  1  Salk.  402) ; 
but  the  defence  must  be  on  t}ie  meritt.  Pleas  of  the  Statute  of 
Limitations  {Maddock  v.  Holmet,  1  B.  &  P.  228),  of  bankruptcy 
( Evans  v.  Gill,  1  B.  &  P.  52),  or  infancy  {Delqfield  ▼.  Tanner,  5 
Taunt.  856),  are  defences  on  the  merits  within  this  rule.  A  plea 
to  an  attorney's  action  that  no  bill  was  delivered  was,  in  Beck 
V.  Mordcnint  (4  Dowl.  112),  held  not  to  be  a  plea  to  the  merits ;  but 
in  tVilkinson  v.  Page  {I  D.  &  L.  913),  Tinaal,C.  J.,  expressed  an 
opinion  to  a  different  effect. 

The  defendant  must  also  account  in  some  way  for  not  having 
entered  an  appearance. 

The  defendant  roust  generally  pav  the  costs  of  the  application 
(Listed  v.  Lee^  ubi  ntpra),  and  plead  issuably  without  delay. 
Sometimes  he  may  be  ordered  to  bring  money  into  court  (see 
H^ade  V.  Simeon,  18  M.  &  W.  637). 

The  affidavit  may*  be  made,  not  only  by  the  defendant,  if  h€ 
ii  advised  and  believes,  but  by  the  attorney  or  his  clerk,  if  he  has 
been  informed  or  instructed,  and  believes ;  or  by  an  agent,  if  he 
state  thatyrom  his  instructions  he  believes  (Rowbotham  v.  Dupree, 
6  Dowl.  557;  Schqfield  v.  Huggins,  3  Dowl.  427 :  see  observa. 
tions  upon  swearing  "  on  information  and  belief"  in  Amdt  v. 
Porter,  L.  J.  30,  Ex.  19).  The  affidavit  must  show  the  merits  to 
be  merits  to  the  action  {Bromley  v.  Gerish,  1  D.  &  L.  768;  see 
further  Tate  v.  Bodfield,  3  Dowl.  218:  B^wer  v.  Kemp,  1  Dowl. 
282 ;  Page  v.  South,  7  Dowl.  412 ;  Crouby  v.  Innes,  5  Dowl.  566 >. 


Judgment  for  28.  In  capc  of  such  Don-appearaince,  where  the  writ 
ftrice*wS!ere  ©f  summons  is  not  endorsed  in  the  special  form  herein- 
the  writ  ii      before  provided,  it  shall  and  may  be  lawful*  for  the 

not  endorsed        ,    .    ..rr  /ii«  /s»i'xi5>  i  •  /• 

in  the  special  plaintilT,  on  filing  an  atndavit  or  personal  service  ot 
fonn.  the  writ  of  summons,  or  a  judge's  order  for  leave  to 

proceed  under  the  provisions  of  this  act,  and  a  copy 
of  the  writ  of  summons,  to  file  a  declaration  eudorseil 
with  a  notice  to  plead  in  eight  days,  and  to  sign  judg- 
ment by  default  at  the  expiration  of  the  time  to  plead, 
so  endorsed  as  aforesaid  ;  and  in  the  event  of  no  plea 
being  delivered,  where  the  cause  of  action  mentioned 
in  the  declaration  is  for  any  of  the  claims  which  might 
have  been  inserted  in  the  special  endorsement  on  the 
writ  of  summons  hereinbefore  provided,  and  the 
amount  claimed  is  endorsed  on  the  writ  of  summons, 
the  judgment  shall  be  final,  and  execution  may  issue 
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for  an  amount  not  exceeding  the  amonnt  endorsed  on 
the  writ  of  summons,  with  interest  at  the  rate  specified, 
if  any,  and  the  sum  fixed  by  the  Masters  for  costs,  as 
hereinbefore  mentioned,  unless  the  plaintiff  claim 
more,  in  which  case  the  costs  shall  be  taxed  in  the 
ordinary  way  :  provided  always,  that  in  such  case  the 
plaintiff  should  not  be  entitled  to  more  costs  than  if  he 
had  made  such  special  endorsement,  and  signed  judg- 
ment vpon  non-appearance. 

If  a  writ  is  not  specially  endorsed  under  s.  25  (ante,  p.  81), 
when  it  might  have  been  so,  the  plaintiff  is  not  entitled  to  the 
costs  of  the  declaration,  so  far  as  that  expense  exceeds  the  costa 
under  s.  27  {ante,  p.  31).  In  cases  where  the  writ  cannot  be  so 
endorsed,  he  may  recover  these  costs. 

As  to  the  affidavit  of  personal  service  and  judge's  order,  see 
B.  17,  n.  {ante,  p.  II,  tt  teq.), 

29.  The  defendant  may  appear  at  any  time  before  Appearance 
judgment,  and  if  he  appear  after  the  time  specified  JJ  My^iSe* 
either  in  the  writ  of  summons,  or  in  any  rule  or  order  before  judg- 
to  proceed  as  if  personal  service  had  been  effected,  he  "**°*' 
shall,  after  notice  of  such  appearance  to  the  plaintiff 
or  his  attorney,  as  the  case  may  be,  be  in  the  same 
position  as  to  pleadings  and  other  proceedings  in  the 
action  as  if  he  had  appeared  in  time :  provided  always, 
that  a  defendant  appearing  after  the  time  appointed 
by  the  writ  shall  not  be  entitled  to  any  further  time 
for  pleading  or  any  other  proceeding  than  if  he  had 
appeared  within  such  appointed  time. 

If  the  defendant  does  not  appear,  the  plaintiff  may  proceed 
against  him  under  ss.  27  or  28  (antet  pp.  83,  34);  if  he  does  ap- 
pear, the  appearance  must  be  in  the  form  prescribed  by  s.  31 
{post,  p.  36) :  and  if  a  defendant  appear  in  person,  be  must  give 
the  address  required  by  s.  30,  infra.  Appearances  entered  under 
the  old  practice  were  set  aside  as  irregular  where  they  did  not 
follow  the  requirements  of  the  statute  then  in  force  (Smiih  v. 
Wedderhum,  4  D.  &  L.  297,  and  cases  there  cited  )l  If  the  de- 
fendant  is  described  in  the  writ  by  initials,  or  by  a  wrong  name, 
the  appearance  should  be  entered  in  his  true  name,  as  thus, 
•'  William  Wells  Kilpin,  sued  as  W.  W.  Kilpin"  {Umas  v.  jtt/pln, 
4  D.  &  L.  295).  If  an  appearance  be  entered  which  is  wrong  or 
irregular,  it  ought  to  be  amended ;  a  new  appearance  would  be 
irregular  {BaU  v.  BoU<m,  4  Dowl.  160,  677). 

If  two  or  more  defendants  in  the  same  action  appear  by  one 
attorney  at  the  same  time,  their  names  are  to  be  inserted  in  one 
appearance  (R.  6.,  H.  T.  1853,  r.  2,  pMl). 

If  the  defendant  has  not  entered  an  appearance  within  the  Entry  of  ap- 
eight  days  allowed  for  so  doing,  he  must,  in  order  to  be  in  the  pearanee 
same  position  as  if  he  had  appeared  in  time,  give  notice  to  the  ofier  timt 
plaintiff  of  such  his  appearance ;  and  see  Rhodes  v.  Bryoni,  2  ^'^*^'- 
F.  ft  F.  265  (Willes,  J.). 
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An  appearance  m  person  must  be  stated  to  be  so  (s.  31,  pott, 
p.  86). 

An  infant  can  only  appear  by  guardian  (Co.  Litt.  185  b ;  Fret' 
eobaldi  ▼.  Kynaston,  2  Str.  784  ;  Leech  v.  Cladburnt  2  L.  M.  &  P. 
614;  Jarman  v.  Lucast  15  C.  B.,  N.  S.  474 ;  L.  J.  33,  C.  P.  108  ; 
cited  ante,  s.  26,  n.,  p.  32)  he  cannot  appear  by  proehein  amy  (2 
Inst.  261 ;  Fitzgerald  ▼.  Villiert,  3  Mod.  236  ;  Simpson  v.  Jaek~ 
son,  Cro.  Jac.  640).  An  infant  may  sue  by  guardian  or  by  procheim 
amy  admitted  by  the  court  for  that  purpose,  but  he  cannot  sue  in 
person  or  by  attorney.  See  as  to  the  appointment  of  guardians 
ad  /item  and  generally,  Chitt.  Pr.  12th  ed.  vol.  ii.  pp.  1240—1246. 
See  also  as  to  insolvency  of  procAetn  amy,  Lees  yr.  Smith  (5  H.  &  N. 
632 ;  L.  J.  29,  Ex.  294) ;  and  as  to  right  of  infant  to  monies 
recovered  in  suit  as  against  the  attorney  employed  by  the  proehein 
amy,  ColUns  «.  Brook  (in  error),  (5  H.  &  N.  700 ;  L.  J.  29, 
Ex.  255.) 

Should  the  time  for  pleading  have  expired,  or  nearly  expired, 
the  defendant  should  give  notice  of  his  appearance  to  the  plain- 
tiff's attorney  (s.  29).  and  apply  to  a  judge  for  further  time  to 
plead. 

30.  Eveiy  appearance  by  the  defendant  in  person 
shall  give  an  address,  at  which  it  shall  be  sufficient  to 
leave  all  pleadings  and  other  proceedings  not  requiring 
personal  service  ;  and  if  such  address  be  not  given 
the  appearance  shall  not  be  received ;  and  if  an  address 
so  given  shall  be  illusory  or  fictitious,  the  appearance 
shall  be  irregular,  and  may  be  set  aside  by  the  court 
or  a  judge,  and  the  plaintiff  may  be  permitted  to  pro- 
ceed by  sticking  up  the  proceedings  in  the  Master's 
office  without  further  service. 

A  book  for  the  purpose  of  entering  appearances,  frc,  is  kept 
at  the  roaster's  office.  The  address  given  must  be  within 
three  miles  from  the  General  Post-office.  (R.  G.,  H.  T.  1858, 
r.  166,  post). 

The  reason  of  the  latter  provision  of  the  above  section  seems 
to  be,  that  the  appearance  shows  the  defendant  to  be  aware  of 
the  proceedings,  and  to  be  watching  their  course.  Leave  to  stick 
up  the  proceedings  must  be  obtained  from  the  court  or  a  judge 
(R.  G.,  H.  T.  1853,  r.  162,  post).  In  order  to  obtain  such  leave, 
the  plaintiff  should  show  by  affidavit  that  proper  and  sufficient  in- 
quiries  have  been  made  for  the  defendant.  One  visit  to  his  resi- 
dence, accompanied  by  inquiries  in  the  neighbourhood,  was  not 
considered  sufficient  (Fry  v.  Rogers,  2  Dowl.  412) ;  nor  were  in- 
quiries at  a  public  office,  where  the  bill  sued  on  was  payable 
{Hemming  V.  Duke,  2  Dowl.  637).  The  particulars  of  the  in- 
quiries should  be  stated,  and  the  application  should  generally  be 
made  to  a  judge  at  chambers  ex  parte,  a  rule  of  court  under  tlie 
old  practice  having  been  in  such  a  case  absolute  in  the  first 
instance  {Bridges  v.  Austin,  1  Dowl.  272). 

The  application  to  proceed  under  s.  30  should  follow  the 
language  of  the  section,  and  the  rule  or  order  be  drawn  up  in 
similar  terms.   ' 


Mode  of  ap-        31.  The  mode  of  appearance  to  every  such  writ  of 


mom. 
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summons,  or  under  the  authority  of  this  act,  shall  be  peannce  to 
by  deiivering  a  memorandum  in  writiug  according  to  ^^^  ^  •"™" 
the  following  form,  or  to  the  like  effect : 

**A^  plainti£[)   against   C.  D,y 

or 
against    C.  D.  and  another, -< 

or 
against  C  D,  and  others. 


fThe  defendant, 
C.  2>.,  appears 
in  person. 
E,  F,,  attorney 
for  C  Z>.,  ap- 
pears for  him. 


[If  the  defendant  appears  in  person^  here  give  his 

address.'] 

Entered  the         day  of        ,  18     ." 

Snch  memorandum  to  be  delivered  to  the  proper  of- 
ficer or  person  in  that  behalf,  and  to  be  dated  on  the 
day  of  the  delivery  thereof. 

See  R.  G.,  H.  T.  1858,  rr.  2,  166,  fnat. 

32.  All  such  proceedings  as  are  mentioned  in  any  Procewiiniri 
writ  or  notice  issued  under  this  act  shall  and  may  be  ^5? ornotice 
had  and  taken  in  default  of  a  defendant's  appear-  may  be  had 

and  taken. 

ance.  • 

This,  of  course,  does  not  give  validity  to  poceedings  men- 
tioiied  indeed  in  writs  or  notices,  but  not  sanctioned  by  the  acL 

33.  In  any  action  brought  against  two  or  more  de-  ProeeedingN 
fendant«,  where  the  writ  of  summons  is  endorsed  in  ^mJ'of'thc 
the  special  form  hereinbefore  provided,  if  one  or  more  defendant* 
of  such  defendants  only  shall  appear,  and  auother  or  t^JJJcliiy 
others  of  them  shall  not  appear,  it  shall  and  may  be  endowed. 
lawful  for  the  plaintiff  to  sign  judgment  against  such 
defendant  or  defendants  only  as  shall  not  have  ap- 
peiu*ed,  and,  before  declaration  against  the  other  de- 
fendant or  defendants,  to  issue  execution  thereupon, 

in  which  case  he  shall  be  taken  to  have  abandoned 
his  action  against  the  defendant  or  defendants,  who 
shall  have  appeared  ;  or  the  plaintiff  may,  before 
issuing  such  execution,  declare  against  such  defendant 
or  defendants  as  shall  have  appeared,  stating,  by  way 
of  suggestion,  the  judgment  obtained  against  the  other 
defendant  or  defendants  who  shall  not  have  appeared, 
in  which  case  the  judgment  so  obtained  against  the 
defendant  or  defendants  who  shall  not  have  appeared 
shall  operate  and  take  effect  in  like  manner  as  a  judg- 
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ment  by  default  obtained  before  the  commencement  of 
this  act  against  one  or  more  of  the  several  defendants 
in  an  action  of  debt  before  the  commencement  of  this 
act. 

The  special  endorsement  under  s.  25  (ante,  p.  31),  ib  confined  to 
writs  issued  in  actions  ex  contractu.  In  actions  of  this  nature  a 
plea  by  one  defendant  (with  one  or  two  exceptions)  is  for  the 
benefit  of  all ;  it  goes  to  the  contract  alleged  in  the  declaration,  so 
that  if  one  defendant  succeed  in  his  plea,  a  judi^ment  by  default 
against  the  others  goes  for  nothing,  the  plaintiff  having  failed  to 
make  out  a  joint  liability  (Aforgan  v.  Edwards^  6  Taunt.  398). 
So  a  plaintiff,  where  he  has  signed  judgment  by  default  against 
one  or  more  of  several  defendants  in  such  actions,  cannot  be  non- 
suited ;  but  if  he  fails  the  defendant  must  have  a  verdict  (  Hannay 
V.  Smith,  3  T.  R.  662). 

If,  therefore,  there  be  no  appearance  for  one  or  more  of  several 
defendants,  the  plaintiff  has  two  courses  to  follow.  He  maj 
abandon  his  action  against  him  or  those  who  appear*  and  issue 
execution  against  those  who  suffer  judgment ;  or  he  may  %o  on 
to  declare  against  him  or  those  who  appear,  with  the  risk  of 
having  a  worthless  judgment  if  he  ultimately  fail  in  bia  action. 
As  to  costs,  see  Morgan  v.  Edwardt  (6  Taunt.  398). 


Nonjoinder 
and  mis- 
joinder of 
plaintiffs 
may  be 
amended 
before  trlaL 


Joinder  of  Parties. 

And  with  respect.to  the  joinder  of  parties  to  actions, 
be  it  enacted  as  follows : — 

34.  It  shall  and  maj  be  lawful  for  the  court  or  a 
judfje,  at  any  time  before  the  trial  of  any  cause,  to 
order  that  any  person  or  persons,  not  joined  as  plain- 
tiff or  plaintiffs  in  such  cause  shall  be  so  joined ;  or 
that  any  person  or  persons,  originally  joined  as  plain- 
tiff or  plaintiffs,  shall  be  struck  out  from  such  cause, 
if  it  shall  appear  to  such  court  or  judge  that  injustice 
will  not  be  done  by  such  amendment,  and  that  the 
person  or  persons  to  be  added  as  aforesaid  consent, 
either  in  person  or  by  writing,  under  his,  her  or  their 
hands,  to  be  so  joined,  or  that  the  person  or  persons 
to  be  struck  out  as  aforesaid  were  originally  intro- 
duced without  his,  her  or  their  consent,  or  that  such 
person  or  persons  consent  in  manner  aforesaid  to  be 
80  struck  out;  and  such  amendment  shall  be  made 
upon  such  terms  as  to  the  amendment  of  the  pleadings 
(if  any),  postponement  of  the  trial,  and  otherwise,  as 
the  court  or  judge  by  whom  such  amendment  is  made 
shall  think  proper;  and  when  any  such  amendment 
shall  have  l)een  made,  the  liability  of  any  person  or 
persons  who  shall  have  been  added  as  co-plaintiff  or 
co-plaintiffs  shall,  subject  to  any  terms  imposed  as 
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aforesaid,  be  the  same  as  if  such  person  or  persons  had 
been  originally  joined  in  sach  cause. 

Although  it  may  be  doubted  whetber  this  and  the  next  follow- 
ing section  apply  to  actions  of  ejectment,  yet  their  object  may  be 
attained  in  such  actions  by  amendment  under  secL  222,  poti 
(/};<!*«▼.  f)<mtf,  7  H.  &  N.  465). 

The  omission  in  actions  on  contract  of  a  party  as  plaintiff  is  Nonjoinder 
fatal,  except,  indeed,  in  the  case  of  executors  {Jones  v.  Smith,  ^/  ^^^^' 
1  Exch.  831,  where  the  cases  are  collected) ;  see  also  Jgacio  v.  "^^  ^' 
Forbes  (14  Moore,  P.  C.  C.  160).  If  the  objection  appears 
on  the  pleadings,  it  may  be  taken  advantage  of  by  demurrer 
or  by  motion  in  arrest  of  judgment,  or  by  error;  but  if  it  does 
not  appear  upon  the  pleadings,  and  arises  upon  the  trial  by  way 
of  variance  between  the  contract  declared  upon  and  that  proved, 
it  would,  unless  amended,  lead  to  a  nonsuit  or  to  an  adverse  ver- 
dict (Chanter  ▼.  Leese,  4  M.  &  W.  295).  But  the  nonjoinder 
may  be  remedied  under  the  above  section  at  any  time  before  the 
trial,  or,  under  the  following  sections,  even,  at  the  trial,  unless 
notice  of  objection  to  the  nonjoinder  has  been  given  before  or 
with  the  plea.  If  such  notice  of  objection  be  given,  or  if  a  plea 
in  abatement  be  pleaded  (now  a  very  unusual  course  since  the 
notice  introduced  by  this  act  answers  the  same  purpose,  and  need 
not  be  delivered,  as  a  plea  in  abatement  must,  within  four  days 
after  delivery  of  the  declaration,  and  need  not  be  verified  by 
affidavit  as  a  plea  in  abatement  roust),  the  plaintiff  may,  under 
s.  36  ( poet,  p.  43),  amend  without  order  upon  payment  of  the  costs 
of  and  occasioned  by  the  amendment,  and  upon  filing  a  consent 
in  writing  (unless  specially  dispensed  with )  of  the  parties  added, 
verified  by  affidavit  of  their  handwriting,  and  giving  notice  to 
the  defendant  (R.G.,  H.T.  1853,r.  6,  pM<),  who  may  then  plead 
de  novo. 

In  actions  on  tort  the  nonjoinder  of  parties  who  are  jointly  jfonjoinder 
wronged  can  only  be  taken  advantage  of  by  notice  or  plea  in  of  ptainttj^* 
abatement  as  above  {Addison  v.  Overend,  6  T.  R.  766  ;  Broadbent  '"tort. 
▼.  Ledward,  11  A.  &  E.  209;  Phillips  v.  Claggett,  10  M.  &  W. 
102) ;  if  neither  of  those  steps  be  taken*  the  plaintiff  will  be 
entitled  to  recover  his  share  only  of  the  damages  sustained 
{Sedgworth  v.  Overend,  7  T.  R.  279  ;  Bloxham  v.  Hubbard,  6  East, 
407). 

This,  which  was  formerly  a  fatal  objection  unless  amended,  is  Mitioindft 
so  no  longer  since  the  Common  Law  Procedure  Act,  1860,  s.  19  of  plaintiff* 
(which  %ee,post),  and  it  is  now  reduced  to  a  matter  of  mere  costs ;  9^^<^P' 
unless  such  misjoinder  be  inconsistent  with  the  alleged  cause  of 
action,  when  it  necessarily  constitutes  a  fatal  objection  {Belling" 
ham  V.  Clarke,  1  B.  &  S.  332).  « 

This  is  not  a  fatal  objection,  and  can  only  be  taken  advantage  Kon joinder 
of  by  plea  in  abatement  {Rice  v.  Shute,  6  Burr.  2618),  which  can  of  defendant* 
only  be  pleaded  when  the  alleged  co-defendant  is  within  the  <»  contract, 
jurisdiction  ;  and  which,  as  above  stated,  must  be  pleaded  within 
four  days  from  the  delivery  or  filing  of  the  declaration,  and  must 
be  verified  by  affidavit  (see  t9i/ra).     It  must  be  borne  in  mind 
that  a  judgment  recovered  against  one  of  several  ^'otiat  debtors  is 
a  good  plea  in  bar  to  an  action  against  another  of  them  in  respect 
of  the  jiAnt  as  distinguished  from  the  several  liability  (if  any) 
{King  V.  Hoare,  13  M.  &  W.  494).     But,  by  reason  of  s.  11  of 
the  Mercantile  Law  Amendment  Act,  1856  {post),  a  judgment 
recovered  against  one  or  more  joint  debtors  not  beyond  seas  when 
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the  cause  of  action  accrued  is  not  now  a  bar  to  a  subsequent 

action  against  the  joint  debtor  or  debtors  who  were  beyond  seas 

when  the  cause  of  action  accrued. 
Nonjoinder         This  is  no  ground  of  objection ;  each  of  several  who  jointly 
of  defendantt  commit  a  wrong  is  separately  liable  for  the  whole  wrong  done 
M  tort.  ^  g^^^^^  ^  Clarke,  6  Taunt.  29 ;  and  see  Reg,  v.  Brown,  7  E.  &  B. 

757). 
Mifjotnder  This  is  fatal,  unless  amended  before  verdict  (Robson  v.  Doyle, 

In  contJ^t"^*  3  E.  &  B.  396  ;   Wickem  ▼.  SUel,  2  C.  B.,  N.  S.  488).     See  s.  37, 

n.  (  pott,  p.  44). 
Misjoinder  This  merely  entitles  the  party  wrongly  joined  to  a  verdict  and 

of  defendantt  his  costs,  but  does  not  affect  the  liability  of  the  real  wrong-doer 
in  tort-  ^  Govett  v.  Radnidge,  3  East,  62  ;  Bretherton  v.  fVood,  3  B.  &  B. 

54 ;  Poaai  v.  Shipton,  8  A.  &  E.  963  ;  Morrow  ▼.  Belcher,  4  B.  &  C. 

704). 

Pleat  in  A  plea  in  abatement  should  mention  all  the  co-defendants  not 

abatemenl.  joined,  so  that  the  plaintiff  may  have  a  better  writ,  otherwise,  if 
the  plaintiff  take  issue  on  'the  plea,  he  will  succeed  {Crellin  ▼. 
Calvert,  14  M.  &  W.  11).  So  if  any  one  of  the  co-contractors  is 
not  resident  within  the  jurisdiction,  this  plea  cannot  be  pleaded 
successfully  (Joll  v.  Curzouj  4  C.  B.  249). 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  (if  the 
plea  is  well  founded,  or  if  it  is  doubtful  whether  it  is  well  founded 
or  not)  ought  to  amend  the  writ,  (which  he  may  do  without  any 
order,)  serve  the  amended  writ  on  the  persons  thus  added  as  de- 
fendants, and  declare  de  novo.  In  such  case  the  new  declaration 
must  commence  in  a  special  form  (s.  60,  pott,  p.  62).  As  to  the 
costs  of  the  plea,  see  ss.  39,  60  (  pott,  pp.  45, 63) ;  or  he  may  enter 
a  cattetur  breve,*  and  thus  evade  payment  of  any  costs  to  the  de- 
fendant, and  abandon  his  present  action.  If  the  plaintiff  amend, 
by  inserting  the  names  of  the  additional  defendants  mentioned  in 
the  plea,  the  date  of  such  amendment  will,  at  to  them,  be  the  com- 
mencement  of  the  action,  the  object  of  this  provision  being  to  save 
the  rights  of  these  defendants,  if  it  should  happen,  that,  to  the 
plaintiff's  claim,  the  Statute  of  Limitations  is  pleadable  by  them  ; 
for  if  a  defendant  in  any  action  on  simple  contract  pleads  in  abate- 
ment that  any  other  person  ought  to  be  jointly  sued,  and  issue 
be  joined  on  such  plea,  and  it  appears  at  the  trial  that  the  action 
could  not,  by  reason  of  the  Statute  of  Limitations,  be  main- 
tained  against  the  other  person  named  in  such  plea,  the  issue  is 
to  be  found  against  the  party  pleading  the  same  (9  Geo.  4, 
c  14,  s.  2). 

The  plea  must  state  the  persons  not  joined  to  be  still  living 
(1  Saund.  291),  and  to  be  residing  within  the  jurisdiction  of  the 
court  (8  &  4  WiU.  4,  c.  42,  s.  8). 

It  must  be  verified  by  affidavit  (4  &  5  Anne,  c.  16,  s.  II), 
setting  out  their  place  of  residence  as  distinguished  from  that  of 
mere  business  (3  &  4  Will.  4,  c.  42,  s.  8;  Mayburif  v,  Mudie, 
5  C.  B.  283).  The  affidavit  must  be  delivered  with  the  plea, 
unless  an  extension  of  time  be  granted  (Johnson  v.  Poppleweet, 
2  Tyrw.  717). 

The  title  of  the  affidavit  must  be  strictly  accurate  in  the  namei 
of  the  parties  ( Poole  v.  Pembrey,  1  Dowl.  692 ;  FUtclter  v.  LecA- 
mere,  2  DowL  N.  S.  848).    The  verification  must  be  absolute. 


*  Se«  as  to  cattitnr  breve,  seet.  60,  n.  {pott,  p.  63). 
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and  the  words  "  is  true  in  substance  and  fact**  are  essential,  m as 
to  make  the  affidavit  precise  [Ontiow  v.  Booth,  Str.  70t5).  If  the 
affidavit  is  insufficient,  the  plea  may  be  treated  as  a  nullity 
{Bray  v.  Halter,  2  B.  Moore,  213  ;  Garrett  v.  Hooper,  I  Dowl.  28), 
and  the  plaintiff  may  sign  judgment  (LOO0//  v.  Walker ^  8  M.  &  W. 
299).  See  further  as  to  the  requisites  of  this  affidavit,  notes  to 
8.  36  {poit,  p.  43).  As  to  the  statement  of  the  residence  of  the 
party  not  joined  as  a  defendant,  see  also  Wheatley  v.  Golney  {9 
Dowl.  1019);  Lambe  v.  Smythe  (16  M.  &  W.  433);  Newton  ▼. 
Stewart  (4  D.  &  L.  89) ;  White  v.  Gatcoigne  (3  Exch.  36)  ;  May^ 
bury  V.  Mudie  (ubi  tupra). 

A  plea  in  abatement  must  be  pleaded  within  four  days  after 
declaration  (Ryland  v.  Wormwald,  5  Dowl.  581). 

As  to  pleading  de  novo  after  amendment,  see  s.  90  (pott,  p.  85). 

The  replication  to  the  plea,  it  would  seem,  may  be  a  *' joinder 
of  issue,*'  under  s.  79  {poit,  p.  77) ;  see  also  s.  38,  n.  (  poet,  p.  34). 

Upon  issue  taken  on  a  plea  in  abatement,  the  plaintin  must 
be  prepared  to  prove  his  demand,  or  he  will  not  recover  ( Weleher 
V.  Le  Pelletier,  1  Camp.  481). 

Under  this  section  may  be  noticed  pleas  in  abatement  of  cover-  PUaeof 
ture  of  the  plaintiff  or  defendant, — rarely  pleaded  however.  eoverture. 

These  pleas  are  not  within  3  &  4  Will.  4,  c.  42,  s.  8,  and 
therefore  do  not  require  an  affidavit  of  the  husband's  residence 
{Jonee  v.  Smith,  3  M.  &  W.  526);  but  as  dilatory  pleas,  within 
4  Anne,  c.  16,  s.  11,  they  require  an  affidavit  of  verification. 

If  a  wife  succeed  on  this  plea,  she  may  sue  out  execution  in 
ber  own  name  (  Worthy  v.  Rayner,  Doug.  637).  When  pleaded 
by  a  wife,  she  must  plead  it  in  person  (2  Saund.  209,  n.). 

Other  pleas  in  abatement  are  to  the  jurisdiction  ;  or  the  pen- 
dency of  another  action  for  the  same  cause  in  one  of  the  Superior 
Courts. 

The  application  to  amend  should  be  to  amend  the  writ  and  AnplicaiUm 
copy,  as  well  as  the  declaration  and  subsequent  proceedings,  if  to  awund. 
any  (see  s.  36, /nm/,  p.  43). 

Amendments  are  generally  ordered  upon  terms  of  payment  of 
costs  of  application  and  of  the  costs  occasioned  by  the  amend- 
ment The  court  or  a  judge  exercises  a  discretion  in  allowing 
cosu  ( WaU  V.  Lyon,  1  Dowl.  714).  It  has  been  held  that  the 
judge  may,  on  hearing  an  application  at  chambers,  fix  the  amount 
of  costs  at  once  {Collins  v.  Aaron^  6  Dowl.  423),  and  this  is  very 
frequently  done.  Some  judges,  in  order  to  avoid  interlocutory 
taxation,  direct  the  costs  to  be  the  costs  of  the  party  (not  amend • 
ing)  in  the  cause  in  any  event ;  and  this,  which  is  a  growing,  is 
generally  the  most  beneficial  practice.  But  it  piay  be  doubted 
whether  costs  so  ordered  become  payable  at  all,  in  cases  where  a 
juror  is  withdrawn,  or  some  settlement  is  come  to  apart  from  the 
ordinary  event  of  an  action. 

The  defendant  ought,  if  possible,  to  get  inserted  in  the  order  puading 
for  amendment  the  terms  on  which  he  is  to  plead.     If  he  had  qfter  amend- 
already  pleaded,  the  plea,  under  the  old  practice,  would  have  m^'* 
been  considered  as  a  plea  to  the  amended  declaration  {Fagg  v. 
Bortley,  2  Dowl.  107),  and  is  so  still,  unless  he  pleads  de  novo 
(a.  90, pott).     It  was  different  in  the  case  of  a  demurrer  (Smith  v. 
Kearne,  1  D.  &  L.  992).     The  defendant  has  now  two  days  to 
plead  de  novo  after  the  amendment,  unless  it  is  otherwise  ordered. 
If  the  declaration  is  amended  before  plea,  the  defendant  must 
still  plead  within  the  time  limited  to  do  so  or  within  the  two 
daySf.unlesa  it  is  otherwiae  ordered  (a.  90,  pott,  p.  84). 
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Nonjoinder 
and  mit> 
Joinder  of 
plaintiffs 
may  be 
amended  at 
the  trial,  as 
in  cases  of 
amendments 
of  variances 
under  S  ft  4 
Will,  i,  c.  42. 


Amendrntui 
at  trial. 


A  summons  to  amend  operates  as  a  stay  of  proceedings  from 
the  time  when  it  is  attendable  {Hodton  v.  Cayley,  8  Dowl.  318; 
Morris  V.  Hunt,  2  B.  &  A.  355):  and  the  time  to  plead  given 
by  an  order  on  amendment  counts  from  the  day  of  the  amend- 
ment and  not  from  the  date  of  the  order  {Daoit  ▼.  Sianiey,  8  DowL 
433). 

See  notes  to  following  sectioM. 

35.  In  case  it  shall  appear  at  the  trial  of  any  action 
that  there  has  been  a  misjoinder  of  plaintiffs,  or  that 
some  person  or  persons,  not  joined  as  plaintiff  or  plain- 
tiffs, ought  to  have  been  so  joined,  and  the  defendant 
shall  not,  at  or  before  the  time  of  pleading,  have  given 
notice  in  writing  that  he  objects  to  such  nonjoinder, 
specifying  therein  the  name  or  names  of  such  person 
or  persons,  such  misjoinder  or  nonjoinder  may  be 
amended,  as  a  variance,  at  the  trial  by  any  Court  of 
Record  holding  plea  in  civil  actions,  and  by  any  judge 
sitting  at  Nisi  Prius,  or  other  presiding  officer,  in  like 
manner  as  to  the  mode  of  amendment,  and  proceedings 
consequent  thereon,  or  as  near  thereto  as  the  cii*cam- 
stances  of  the  case  will  admit,  as  in  the  case  of  amend- 
ments of  variances  under  an  act  of  parliament  passed 
in  the  session  of  parliament,  held  in  the  third  and 
fourth  years  of  the  reign  of  his  late  Majesty  King 
William  the  fourth,  intituled  "  An  Act  for  the  farther 
Amendment  of  the  Law  and  the  better  Advancement 
of  Justice,"  if  it  shall  appear  to  such  court,  or  judge, 
or  other  presiding  officer,  that  such  misjoinder,  or  non- 
joinder was  not  for  the  purpose  of  obtaining  an  un- 
due advantage,  and  that  injustice  will  not  be  done  by 
such  amendment,  and  that  the  person  or  persons  to 
be  added  as  aforesaid  consent,  either  in  person  or  by 
writing  under  his,  her  or  their  hands,  to  be  so  joined, 
or  that  the  person  or  persons,  to  be  struck  out  as  afore- 
said, were  originally  introduced  without  his,  her  or 
their  consent,  or  that  such  person  or  persons  consent, 
in  manner  aforesaid,  to  be  so  struck  out ;  and  such 
amendment  shall  be  made  upon  such  terms  as  the 
court  or  judge,  or  other  presiding  officer,  by  whom 
such  amendment  is  made,  shall  think  proper  ;  and 
when  any  such  amendment  shall  have  been  made,  the 
liability  of  any  person  or  persons,  who  shall  have  been 
added  as  co-plaintiff  or  co-plaintiffs,  shall,  subject  to 
any  terms  imposed  as  aforesaid,  be  the  same  as  if  sach 
person  or  persons  had  been  originally  joined  in  such 
action. 

Under  this  section,  the  amendments  referred  to  under  s.  84 
(ante,  p.  38),  may  be  made  at  the  trial,  as  variances  were  foroMfly 
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amended  under  8  &  4  Will.  4,  c.  42,  i.  28.  The  amendment  must 
be  made  daring  the  trial,  and  before  verdict  ( Brashier  v.  Jack*on, 
8  Dowl.  784:  Rohstm  ▼.  D&yle,  8  E.  &  B.  896 ;  and  see  also  Wiekena 
V.  Steely  2  C.  B.,  N.  S.  488 ;  but  see  Robtrtt  v.  SnelU  1  M.  &  G.  773 ; 
Sergeant  ▼.  Chafy,  6  Nev.  &  M.  819).  The  judge  may  refuse  to 
amend,  and  if  he  do  so,  the  remedy  is  to  apply  to  the  court  for  a 
new  trial  ( WUtwell  ▼.  Sehnr,  8  A.  &  E.  801 ),  but  the  court  will 
not  interfere  if  the  judge  do  not  "  plainly  appear  to  have  been 
wrong"  {Saintbury  v.  Matihewt,  4  M.  &  W.  847) ;  and,  indeed, 
grave  doubts  exist  as  to  the  right  or  duty  of  the  court  to  interfere 
with  the  exercise  by  the  judge  presiding  at  the  trial  of  the  dis- 
cretionary  power  vested  in  him  (see  Roles  v.  Davitf  4  H.  &  N. 
464;  Tennyeon  v.  (ySrieu,  6  E.  &  B.  497  ;  Wilkin  v.  Reed,  15  C. 
B.  192,  and  Holden  v.  Ballantyne,  L.  J.  29,  Q.  B.  148).  The 
amendment  ought  to  be  made,  so  that  no  additional  expense  be 
thrown  on  the  defendant ;  and  if  the  defendant  pays  at  once  the 
sum  claimed  under  the  amended  declaration,  he  will  be  entitled 
to  his  costs  from  the  time  he  might  have  paid  money  into  court ; 
it  is  otherwise  if  he  defends  the  action  ( Smith  v.  Brtmdram,  2  M. 
&  G.  250).  The  terms  on  which  the  amendment  will  be  allowed 
are  in  the  discretion  of  the  judge  at  the  trial,  whose  decision  will 
not  be  reviewed  by  the  court  (  7*oM/iiMoii  v.  Bollard,  4  Q.  B.  642). 

An  amendment  under  this  section  may  be  made,  either  where 
there  has  been  a  misjoinder  of  plaintiffs,  or  where  some  person 
or  persons  not  joined  as  plaintiff  or  plaintifis  ought  to  have  been 
so  joined,  and  the  defendant  shall  not,  at  or  before  the  time  of 
pleading,  have  given  notice  in  writing  that  he  objects  to  such 
nonjoinder.  If,  therefore,  the  defendant  has  given  notice  that 
he  objects  to  the  nonjoinder,  the  amendment  cannot  be  made 
under  this  section,  indeed,  in  such  case,  the  plaintiff  will  generally 
have  amended  under  s.  86,  if^fra.  It  must  appear  that  the  mis- 
joinder or  nonjoinder  was  not  for  the  purpose  of  obtaining  an 
undue  advantage,  and  that  injustice  will  not  be  done  by  the 
amendment,  a  provision  that  would  formerly  have  been  of  great 
importance  when  the  evidence  of  the  parties  to  the  record  was 
excluded.  Willes,  J.,  at  Nisi  Prius,  expressed  his  readiness  to 
amend  by  adding  the  name  of  a  partner  as  plaintiff  ( fVilliamt  v. 
Groves,  1  F.  &  F.  841). 

Sect.  28  of  the  8  &  4  Will.  4,  c.  42,  requires  that  the  order  for  Endoraewuni 
the  amendment  shall  be  endorsed  on  the  postea  and  returned  <>/>  ^  postea. 
with  the  record,  and  thereupon  such  papers,  rolls  and  other 
records,  &c.,  as  it  may  be  necessary  to  amend,  shall  be  amended 
accordingly.  Mi^oinder  and  nonjoinder  are  under  this  section 
to  be  amended,  **  in  like  manner  as  to  the  mode  of  amendment 
and  proceedings  consequent  thereon,  &c.,"  as  in  the  case  of 
amendments  under  the  8  &  4  Will.  4,  c.  42. 

It  would  seem  that  the  powers  conferred  by  s.  222,  post,  do  not 
apply  to  cases  within  this  section  ( Wiekens  v.  Steel  and  Holden  v. 
Ballantyne,  ubi  supra). 

See  notes  to  sections  84,  36,87  and  38  (pp.  8^—45). 

36.  In  case  such  notice  be  given,  or  any  plea  In  upon  notice 
abatement  of  nonjoinder  of  a  person  or  persons  as  JJ,Jj JJjdw  of 
co-plaintiff  or  co-plaintiffs,  in  cases  where  snch  plea  plaintiff,  pro- 
in  abatement  may  be  pleaded,  be  pleaded  by  the  de-  bTSoSd^df 
fendant,  the  plaintiff  shall  be  at  liberly,  without  any 
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order,  to  amend  the  writ  and  other  proceedings  before 
plea,  bj  adding  the  name  or  names  of  the  person  or 
persons  named  in  such  notice  or  plea  in  abatement, 
and  to  proceed  in  the  action  without  any  further 
appearance,  on  payment  of  the  costs  of  and  occa- 
sioned by  such  amendment  only,  and  in  such  case  the 
defendant  shall  be  at  liberty  to  plead  de  novo. 

Amendment  On  receiving  a  notice  or  plea  in  abatement,  the  plaintiff  may 
of  writ.  amend  the  writ,  appearance  and  declaration  ;  but  the  payment 

of  the  costs  of  and  occasioned  by  the  amendment  beinj^  made  a 
condition  precedent  to  the  amendment,  the  plaintifi*  should, 
therefore,  haye  the  costs  of  the  defendant  taxed,  and  pay  or 
tender  them  to  the  defendant  (unless  the  judge  otherwise  order, 
«/  tupra^  p.  41 ),  otherwise  his  proceeding  in  the  action  would  be 
irregular  ( Levy  v.  DreWj  5  D.  &  L.  307 ). 

And  see  K.  G.,  H.  T.  1853,  r.  6  {pott),  as  to  the  practice  upon 
amendments  under  this  section. 

Miijoinder  37.  It  shall  and  may  be  lawful  for  the  court  or  a 
maVb"*^"***  judge  in  the  case  of  the  joinder  of  too  many  defend- 
amended  auts  in  any  action  on  contract,  at  any  time  before 
trial.  the  trial  of  such  cause,  to  order  that  the  name  or 

names  of  one  or  more  of  such  defendants  be  struck 
out,  if  it  shall  appear  to  such  court  or  judge  that  in- 
justice will  not  be  done  by  such  amendment ;  and  the 
amendment  shall  be  made  upon  such  terms  as  the 
court  or  judge,  by  whom  such  amendment  is  made, 
shall  think  proper  ;  and  in  case  it  shall  appear  at  the 
trial  of  any  action  on  contract  that  there  has  been  a 
misjoinder  of  defendants,  such  misjoinder  may  be 
amended,  as  a  variance,  at  the  trial,  in  like  manner  as 
the  misjoinder  of  plaintiffs  has  been  hereinbefore 
directed  to  be  amended,  and  upon  such  terms  as  the 
court  or  judge,  or  other  presiding  oflScer,  by  whom 
such  amendment  is  made,  shall  think  proper. 

Amendment  The  power  of  amendment  given  by  this  section  is  limited  to 
"f  7*f^df^  actions  on  contract,  in  which  the  joinder  of  persons  as  defendanu 
ante*  ^^^  ought  not  to  have  been  so  joined  is  fatal  ^p.  39,  ante). 

In  actions  in  tort  the  plaintiff  may  always  remedy  the  error 
of  a  misjoinder  of  defendants  by  entering  a  nolle  prosequi  as  to 
such  as  are  wrongly  added  before  the  trial ;  otherwise  at  the  trial 
there  will  be,  as  to  them,  an  acquittal. 

The  court  under  the  former  practice  allowed  the  name  of  a 
defendant  to  be  struck  out  of  the  proceedings,  subsequent  to  the 
writ,  on  payment  of  costs,  the  remaining  defendant  being  allowed 
to  plead  de  novo  {Palmer  v.  BeaU,  9  Dowl.  529).  As  to  the  costs 
to  be  allowed  in  such  a  case,  see  Jackson  v.  Nunn  (4  Q.  B.  209  >• 
The  amendment  could  not  formerly  have  been  made  at  Nisi  Prius 
{Cooper  V.  Whitehouse,  6  C.  &  P.  545).  But  now  thi»  amendment 
may  be  made  at  any  stage  of  the  pleadings  by  summons  at  cham- 
bers, or  by  motion  in  court,  or  at  the  trial,  in  which  latter  case 
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the  order  must  be  endorsed  at  mentioped  under  s.  35  (ante,  p.  41 ), 
the  observations  on  which  are  generally  applicable  here. 

In  a  case  before  this  act,  the  court  went  further  even  than  is 
authorized  by  this  section.  After  the  plaintiff  had  been  nonsuited 
at  the  trial,  it  appeared  that  his  remedy  against  the  defendants 
really  liable  would  be  barred  by  the  statute,  unless  the  whole 
proceedings  could  be  amended.  On  payment  of  all  the  costs, 
the  Court  of  Exchequer  set  aside  the  nonsuit,  and  permitted  the 
plaintiff  to  amend  by  striking  out  the  names  of  the  defendants 
who  had  been  misjoined,  the  remaining  defendant  being  at  liberty 
to  plead  de  novo  {Crauford  ▼.  Cocks t  6  Exch.  2S7). 

The  Court  of  Exchequer  refused  to  set  aside  an  order  of 
Martin,  B.,  for  striking  out  a  co-defendant  with  liberty  to  re- 
maining defendant  to  plead  the  nonjoinder  in  abatement  ( Cow^ 
bum  ▼.  Wearing f  9  Exch.  207).  Where  one  of  seven  co-defend- 
ants had  suffered  judgment  by  default,  the  Court  of  Common 
Pleas  allowed  two  of  those  who  had  appeared  to  be  struck  out 
nunc  pro  tune  (the  point  of  the  judge's  power  to  amend  having 
been  reserved  by  consent  at  the  time  of  the  trial)  Johnson  v. 
GotUtt,  18  C.  B.  728 ;  see  also  Mulford  v.  Gr\ffin,  1  F.  &  F.  US  ; 
Greaves  V.Humphries,  4  E.  &  B.  851). 

This  section  has  been  held  not  to  be  applicable  where  the 
party  was  made  a  co-defendant  on  purpose  to  try  his  liability 
{Wickene  ▼.  Steel,  2  C.  B.,  N.  S.488). 

The  amendment  must  be  made  at  the  trial  {Robson  v«  Doyle, 
S  E.  &  B.  396). 

See  notes  to  sections  34,  35,  36  and  38  (pp.  88—45). 

As  to  the  costs  of  a  defendant  so  struck  out,  see  Redway  ▼. 
Webber  (13  C.  B.,  N.  S.  254  ;  L.  J.  32,  C.  P.  84). 

38.  In  any  action  on  contract  where  the  nonjoinder  Upon  plea  in 
of  any  person  or  persons  as  a  co-defendant  or  co-  fOTiSn-"* 
defendants  has  been  pleaded  in  abatement,  the  plain-  |?*"^^'  ^^ 
tiff  shall  be  at  liberty,  without  any  order,  to  amend  p^eedings 
the  writ  of  summons  and  the  declaration,  by  adding  "**y  ^  . 
the  name  or  names  of  the  person  or  persons  named  lu 
such  plea  in  abatement  as  joint  contractors,  and  to 
serve  the  amended  writ  upon  the  person  or  persons  so 
named  in  such  plea  in  abatement,  and   to  proceed 
against  the  original  defendant  or  defendants,  and  the 
person  or  persons  so  named  in  such  plea  in  abate- 
ment :  provided  that  the   date  of  such   amendment 
shall,  as  between   the   person  or  persons  so  named 
in  such  plea  in  abatement  and  the  plaintiff,  be  con- 
sidered for  all  purposes  as  the  commencement  of  the 
action. 

The  alteration  of  the  writ,  by  adding  the  name  of  a  defendant, 
whose  nonjoinder  has  been  pleaded,  does  not  vitiate  it,  as  it 
otherwise  would  (Siggers  v.  Sansom,  2  Dowl.  745). 

Where  a  writ  hss  been  amended  under  this  section,  the  person 
or  persons  named  in  the  plea  may  stay  proceedings  against  him- 
self or  themselves  by  payment  of  the  debt  and  of  the  costs  of 
the  writ  within  four  days  of  service  upon  him  or  them ;  per  Martin, 
B.  {Meason  v.  MounteastU,  1  F.  &  F.  721). 
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As  to  the  time  of  pleadiqg  to  the  amended  declaration,  aee  a. 
90  {post,  p.  84). 

Replicatiotu  to  Pleat* 

Sepiieation         By  S  &  4  Will.  4,  c  42,  a.  9.  io  the  plea  of  nonjoinder  of 

*opi^  >»         another  person,  the  plaintiff  may  reply,  that  such  person  has 

abaitmeni.       \)cen  discharged  by  bankruptcy  and  certificate,  or  under  an  act 

for  the  relief  of  insolvent  debtors  (for  forms  of  replication,  see 

BuUen  and  Leake's  Precedents  of  Pleadings);  or  take  issue  (a. 

79,  post). 

See  notes  to  previous  sections  i  and  s.  60  {post,  p.  62). 

Proviiion  in        39.  In  all  cases  after  such  plea  in  abatement  and 
•ubS^ent     amendment,  if  it  shall  appear  upon  the  trial  of  the 
proceedings    action  that  the  person  or  persons  so  named  in  such 
perioni'***     plea  in  abatement  was  or  were  jointly  liable  with  the 
oaroed  in  a     original  defendant  or  defendants,  the  original  defend- 
ment  tot     '  &Dt  or  defendants  shall  be  entitled  as  against  the  plain- 
defe^d***""^  tiff  to  the  costs  of  such  plea  in  abatement  and  amend- 
coitt  after      ™®°^ »  ^"^  ^^  *^  %Moh  trial  it  shall  appear  that  the 
a  plea  in        Original  defendant  or  any  of  the  original  defendants 
abatewMuL      jg  ^p  ^^  liable,  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement  is  or  are  not  liable 
as  a  contracting  party  or  parties,  the  plaintiff  shall 
nevertheless  be  entitled  to  judgment  against  the  other 
defendant  or  defendants  who  shall  appear  to  be  liable  ; 
and  every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  as  against 
the  plaintiff,  who  shall  be  allowed  the  same,  together 
with  the  costs  of  the  plea  in  abatement  and  amend- 
ment, as  costs  in  the  cause  against  the  original  de- 
fendant or  defendants  who  shall  have  so  pleaded  in 
abatement  the  nonjoinder  of  such  person :   provided 
that  any  such  defendant  who  shall  have  so  pleaded  in 
abatement  shall  be  at  liberty  on  the  trial  to  adduce 
evidence  of  the  liability  of  the  defendants  named  by 
him  in  such  plea  In  abatement. 

The  provisions  of  this  section  apply  to  those  cases  In  which, 
alter  a  plea  in  abatement  for  nonjoinder  of  a  defendant,  the 
plaintiff  amends  the  writ  under  s.  38  {ante,  p.  44).  They  evidently 
do  not  apply  to  the  plea  of  coverture.  The  form  of  the  new 
declaration  after  amendment  is  prescribed  by  s.  60,  pott, 

A  plaintiff  sued  M.  for  a  money  demand.  M.  pleaded  in 
abatement  the  nonjoinder  of  B.  and  G.  The  plaintiff  amended 
bis  pleadings,  adding  B.  and  G.  as  joint  defendants.  M.  pleaded, 
as  to  £230,  parcel,  fire,  payment  into  court,  and  as  to  the  re- 
sidue, never  indebted.  B.  and  G*  each  separately  pleaded  never 
indebted  to  the  whole  demand.  On  the  trial  a  verdict  was  found 
for  M.,  that  no  more  than  £230  were  due  i  but  as  to  B.  and  G., 
that  they  were  jointly  liable  with  M.  for  £212: — Held,  by 
Crompton,  J.,  in  the  Bail  Court,  that  M.  was  entitled,  under  this 
section,  to  the  costs  of  the  plea  in  abatement  and  of  the  amend- 
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■cnt,  and  alto  to  the  geoeral  costs  of  the  cause,  and  of  the  trial ; 
and  held  also,  that  the  plaintiffs  were  not  entitled  to  any  costs  as 
ai^ainst  B.  and  G.  (Gosneoa  v.  Morrice  and  otherg,  L.  J.  25,  Q.  B. 
126). 

HUSBAXD  AND  WiFE. 

40.  In  any  action  brought  bj  a  man  and  his  wife  joinder  of 
for  an  injury  done  to  the  wife,  in  respect  of  which  she  hulband^and 
Ls  neceesarilj  joined  as  co-pLaintiff,  it  shall  be  lawful  wire  with 
for  the  husband  to  add  thereto  claims  in  his  own  right,  ngiu  ofhuH- 
and  separate  actions  brought  in  respect  of  such  claims  band. 
may  be  consolidated,  if  the  court  or  a  judge  shall  think 
fit :  proTided  that  in  the  case  of  the  death  of  either 
plain  tiff  such  suit,  so  far  only  as  relates  to  the  causes 
of  action,  if  any,  which  do  not  survive,  shall  abate. 

In  the  case  ofDengate  ▼.  Gardiner  (4  M.  &  W.  5),  which  was 
an  action  for  alander  of  the  wife,  whereby  she  lost  empioymeut, 
evidence  of  this  special  damage  was  not  admitted  in  an  action  by 
the  husband  and  wife. 

The  profit  of  the  wife's  wages  are  entirely  the  husband's,  and 
"  he  alooe  (said  Lord  Abinger)  can  sue  for  the  Iocs  of  them,  just 
as  in  trespass  by  husband  and  wife  for  an  assault  ou  the  wife,  the 
surgeon's  bill  cannot  be  recovered.  The  right  of  action  would 
DOC  sonrive  to  her."  The  husband,  therefore,  in  case  of  slander 
of  his  wife,  was  formerly  obliged  to  sue  alone  for  any  special 
damage;  just  as  in  trespass,  he  was  compelled  to  bring  a  sepa- 
rate action  for  the  surgeon's  bill.  Where  the  defendant  said  of 
the  plaintifi^s  wife,  **  you  are  a  nuisance  to  live  beside  of,  and 
your  house  is  no  better  than  a  bawdy-house;"  it  was  held  that 
ait  action  for  this  slander  might  be  maintained  by  the  husband 
alooe  {Niekk  ▼.  Beynoldt,  7  C.  B.,  N.  S.  114). 

The  abore  enactment  is  limited  td  actions  **  for  an  injury  done 
to  hb  wife."  It  permits  the  husband  to  add  to  the  joint  cause 
of  action  claims  arising  to  himself  in  his  own  right ;  but  he  may 
still  bring  his  separate  action  {Brockbank  v.  The  fVhitehaven  June- 
tmm  Rediway  Company ^  L.  J.  31,  Ex.  349).  The  section  does  not 
in  its  terms  limit  the  claims,  which  may  be  thus  added  to  those 
be  has  m  retpeet  to  th§  injury  done  to  the  w{fe  (as  for  a  surgeon's 
bill) ;  and  it  might  thence  be  argued  that  the  husband  may  not 
only  add  counts  against  the  defendant,  for  the  tpecial  damage  he 
has  sustained  in  respect  of  the  injury  to  the  wife,  but  also  counts 
fat  goods  sold  and  delisered,  or  money  lent  by  himself^  But  the  in- 
tention of  the  commissioners,  in  recommending  the  change 
effected  by  this  section  (First  Report,  p.  xi.),  seems  to  have  been, 
that  claims  arising  to  the  husband  in  respect  of  the  injury  to  the 
wife»  and  those  alone,  should  be  included  in  the  joint  action. 

If  the  claims  of  the  husband  in  his  own  right  are  stated  in  the 
same  action,  they  must  be  set  out  in  separate  counts. 

Where  a  husband  brought  an  action  for  a  personal  injury  to 
himself  and  to  his  trade  bv  an  explosion,  and  he  and  his  wife 
brai^t  a  separate  action  ior  injuries  sustained  by  her  resulting 
from  the  same  explosion ;  the  Court  of  Exchequer  consolidated 
the  two  actions  under  this  section.  {Hemstead  v, Phoenix  Gas  Com- 
pany, 3  U.  ft  C.  745 ;  L.  J.  34,  Ex.  108.  See  also  Morley  v.  Mid^ 
luod  RaUvay  Company ^  3  F.  &  F.  961,  cor*  Crompton,  J.). 
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Ab  to  accounts  stated  with  husband  and  wife,  see  Johnson  and 
Wife  ▼.  Luca*  {I  E.  &  B.  659;  L.  J.  22,  Q.  B.  174). 


Different 
csutet  of 
action  may 
be  Joined, 
but  leparate 
tiials  may  l>e 
ordexed. 


Joinder  op  Causes  of  Action. 

And  with  respect  to  joinder  of  causes  of  action,  be 
it  enacted  as  follows  : — 

41.  Causes  of  action,  of  whatever  kind,  provided 
they  be  by  and  against  the  same  parties  and  in  the 
same  rights,  may  be  joined  in  the  same  suit ;  but 
this  shall  not  extend  to  replevin  or  ejectment ;  and 
where  two  or  more  of  the  causes  of  action  so  joined 
are  local,  and  arise  in  difierent  counties,  the  venue 
may  be  laid  in  either  of  such  counticM  ;  but  the  court 
or  a  judge  shall  have  power  to  prevent  the  trial  of 
different  causes  of  action  together,  if  such  trial  would 
be  inexpedient,  and  in  such  case  such  court  or  judge 
may  order  separate  records  to  be  made  up,  and  separate 
trials  to  be  had. 

Power  is  given  to  the  plaintifT  by  this  section  of  joining  in  one 
action  all  his  claims,  of  whatever  nature,  against  the  same  de- 
fendant, provided  these  claims  are  in  the  same  right;  but  counts 
by  the  plaintiff  as  an  individual  cannot  be  joined  with  counts  by 
him  as  an  executor  (2  Saund.  1117,  d. ;  2  Wms.  Ex.  6th  ed. 
1729).  This  section  is  permissive,  not  compulsory.  Th«  com- 
missioners  who  recommended  this  change,  thought  that  plaintiffs 
might  be  safely  trusted  with  this  power.  "  A  plaintiff  is  not 
likely  to  damage  his  claim  for  criminal  conversation  by  adding  a 
claim  which  may  direct  attention  to  a  question  of  whether  he  is 
entitled  to  the  price  of  goods  sold,  or  other  incongruous  matter" 
(First  Report,  p.  xxii.) ;  see  R.  G.,  T.  T.  1858,  r.  1,  post. 

The  Court  of  Exchequer  refused  to  allow  a  count  for  an  annuity 
to  be  joined  with  a  count  for  breach  of  promise  of  marriage, 
because  the  parties  would  thus  be  let  in  as  witnesses  contrary  to 
the  statute  {sherratt  v.  Webster,  8  L.  T.,  N.  S.  254,  E.  T.  1863) ; 
and  where,  in  an  action  for  breach  of  promise  of  marriage,  the 
declaration  contained  money  counts,  in  respect  of  which  the  de- 
fendant paid  money  into  court.  Pollock,  C.  B.,  at  the  trial, 
ordered,  under  this  section,  that  the  causes  of  action  should  be 
tried  separately  {Frean  v.  Watley,  4  F.  &  F.  1038). 

Counts  in  trover  and  detinue  are  not  generally  allowed  to  be 
joined  when  intended  merely  to  cover  one  and  the  same  cause  of 
action  {Mochford  v.  Taylor,  19  C.  B.,  N.  S.  209;  L.  J.  34,  C.  P. 
852);  and  see  R.  G.,  T.  T.  1853,  r.  1,  and  note,  post. 

As  to  the  venue,  and  changing  the  same,  see  s.  59,  n.  {pott,  p.  59). 


Questions  by  Consent  without  Pleading. 

And  for  the  determination  of  questions  raised  by 
consent  of  the  parties  without  pleading,  be  it  enacted 
as  follows : 

Formerly  a  special  case  could  only  have  been  stated  for  the 
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opinion  of  the  court  after  the  partiei  had  joined  laaoe  (8  ft  4 
WilL  4^  c.  42,  s.  25). 

42.  Where  the  parties  to  an  action  are  agreed  as  Quettionc  of 
to  the  question  or  questions  of  fact  to  be  decided  be-  ^er^% 
tween  them,  thej  may,  after  writ  issued,  and  before  utued,  hj 
judgment,  by  consent  and  order  of  a  judge  (which  uaiJeof*"** 
order  any  judge  shall  have  power  to  make,  upon  being  Judge,  be 
satisfied  that  the  parties  hare  a  bona  fide  interest  in  ourpield-*^' 
the  decision  of  such  question  or  questions,  and  that  '°s»* 
the  same  is  or  are  fit  to  be  tried),  proceed  to  the  trial 
of  any  question  or  questions  of  fact  without  formal 
pleadings ;  and  such  question  or  questions  may  be 
stated  for  trial  in  an  issue  in  the  form  contained  in 
the  Schedule  (A.)  to  this  act  annexed,  marked  No.  6,  Qiov^t^M^f 

MMMMit  with 

and  such  issue  may  be  entered  for  trial  and  tried  outpUmiUmg' 

accordingly  in  the  same  manner  as  any  issue  joined  in 

an  ordinary  action  ;  and  the  proceedings  in  such  action 

and  issue  shall  be  under  and  subject  to  the  ordi* 

nary  control  and  jurisdiction  of  the  court,  as  in  other 

actions. 

According  to  t.  227,  poti,  the  word  "action"  here  meani  a  "per^ 
•onal  action/*  brought  by  writ  of  lummons  in  any  of  the  Superior 
Courts,  and  did  not  include  replevin,  ejectment,  or  any  of  the 
subsisting  real  actions ;  ejectment  is  provided  for  by  s.  16S  et  teq^ 
postf  as  to  replevin,  see  C.  L.  P.  A.  1860,  s.  22,  n.  et  teq.;  and 
as  to  real  actions,  see  C.  L.  P.  A.  I860,  ss.  26,  27,  ffotL 

See  as  to  the  power  of  the  court  to  direct  an  issue  to  be  tried 
in  the  case  of  compulsory  references,  C.  L.  P.  A.  1854,  s.  4,  pott» 

It  is  doubtful  whether  error  can  be  brought  upon  a  special  case 
stated  with  some  of  several  defendants  only,  the  others  having 
suffered  judgment  by  default  ( Boyd  v.  Robins  and  others,  6  C.  B., 
N.  S.  597) ;  umbUj  these  sections  do  not  apply  at  all  in  such  a 


The  judge  must  be  satisfied  that  the  parties  have  a  hemA  fidt 
httereet  in  the  decision  of  the  question.  In  a  case  where,  in  the 
opinion  of  the  court,  the  parties  merely  desired  to  allay  a  doubt 
as  to  the  true  construction  of  a  will,  the  Court  of  Common  Pleas 
declined  to  give  any  opinion  {Doe  d.  Duntze  v.  Dunttef  6  C.  B. 
100). 

43.  The  parties  may,  if  they  think  fit,  enter  into  an  Afrreement 
agreement  in  writing,  which  shall  not  be  subject  to  I^Kd^to'for 
any  stamp  duty,  and  which  shall  be  embodied  in  the  the  payment 
said  or  any  subsequent  order,  that,  upon  the  finding  of  cottiTaccord- 
the  jury  in  the  affirmative  or  negative  of  such  issue  *"'??'i*. 
or  issues,  a  sum  of  money  fixed  by  the  parties^  or  to  imu*. 
be  ascertained  by  the  jury  upon  a  question  inserted  in 
the  issue  for  that  purpose,  shall  be  paid  by  one  of  such 
parties  to  the  other  of  them,  either  with  or  without  the 
costs  of  the  action. 

D.  J> 
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Jadgmentto 
be  entered 
accordiDg  to 
the  agree- 
ment, aad 
execution 
ifsued  fortlft- 
with, 
•U}od. 


Proceeding! 
uponiMoe 
may  be  ie> 
corded. 


44.  Upon  the  finding  of  the  jniy  in  anj  sadi  issne, 
judgment  maj  be  entered  for  such  sum  as  shall  be 
so  agreed  or  ascertained  as  aforesaid,  with  or  with- 
out costs,  as  the  case  maj  be,  and  execution  may 
issue  upon  such  judgment  forthwith,  unless  otherwise 
agreed,  or  unless  the  court  or  a  judge  shall  otherwise 
order  for  the  purpose  of  giving  either  party  an  oppor- 
tunity for  moving  to  set  aside  the  verdict^  or  for  a 
new  trial. 

45.  The  proceedings  upon  such  issue  may  be  re- 
corded at  the  instance  of  either  party,  and  the  judg- 
ment, whether  actually  recorded  or  not,  shall  have 
the  same  effect  as  any  other  judgment  in  a  contested 
action. 

On  a  judgnent  recorded  under  this  section  errar  will  lit,  ••  it 
is  not  expressly  excluded,  as  in  King  ▼.  ftmaoiu  (7  Q.  B.  289)  ; 
and  see  Thorpe  v.  Plowden  (1  L.  M.  &  P.  387). 

The  judgment  will  also  be  a  *'  record  "  for  the  purpose  of  being 
used  in  evidence  if  required. 


QnetHooi  of 
law  may  be 
railed  after 
writ  issued 
bj  consent, 
frc,  without 
pleading. 


Agxeenent 
w  to  pay- 
nentof 
money  and 
costs,  se- 
cording  to 
Jadgment 
upon  special 
CMe. 


46.  The  parties  may,  after  writ  issued,  and  before 
judgment,  by  consent  and  order  of  a  judge,  state  any 
question  or  questions  of  law  in  a  special  case  for  ili^ 
opinion  of  the  court,  without  any  pleadings. 

The  court  will  decline  to  give  any  opinion  when  diere  is  Teaaon 
to  believe  that  the  action  is  not  bonajide  brought  for  the  purpose 
of  determining  a  matter  in  controversy  between  the  parties  (  Doe 
d.  Duntw  V.  Dumtze,  6  C  B.  100).  The  case  should  be  confined 
to  questions  of  law ;  if  matters  of  fact  are  in  issue  the  court  will 
leave  the  parties  to  go  to  a  jury  {Aldridge  v.  Grtmt  WetUrm  RaU- 
way  Cb.,  8  M.  &  G.  515 ;  see  also  iVtee  ▼.  (buMrrtl^  12  A.  &  E. 
784). 

It  has  been  thought  that  when  a  special  case  under  this  section 
has  been  settled,  it  will  not  be  amended  by  the  court  unlesa  by 
consent  of  the  parties  (Meney  i>ocks,  4«.  v.  JomoM,  L.  J.  29,  C.  P. 
289 ;  and  see  Nolwum  v.  Anchor  Insurance  Compamff,  6  C.  B.,  N.  S. 
5S6;  but  see  Carpenter  ▼.  Parker,  8  C.  B.,  N.  8.  206 ;  L.  i.  27, 
C.  P.  78). 

As  to  practice  in  ejectment,  see  s.  179,  post, 

A7.  The  parties  may,  if  ihey  think  fit,  enter  isto 
an  agreement  in  writing,  which  shall  not  be  subject  to 
any  stamp  duty,  and  which  shall  be  embodied  in  the 
said  or  any  subsequent  order,  that,  upon  the  judgment 
of  the  court  being  given  in  the  affirmative  or  negative 
of  the  question  or  questions  of  law  raised  by  such 
special  case,  a  sum  of  money,  fixed  by  the  parties,  or 
to  be  ascertained  by  the  courts  or  in  such  manner  as 
the  court  may  direct,  shall  be  paid  by  one  of  such 
parties  to  the  other  of  them,  either  with  or  without 
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coeto  of  the  action ;  and  the  judgment  of  the  court 
may  be  entered  for  Buch  sum  as  shall  be  so  agreed  or 
ascertained,  with  or  without  costs,  as  the  case  maj  be, 
and  execution  may  issue  upon  such  judgment  forth- 
with, unless  otherwise  agreed,  or  unless  stayed  by 
proceedings  in  error. 

The  last  words  of  this  sections,^-"  niUess  stayed  by  proceedings 
in  error," — did  not,  as  it  seems,  allow  of  error  beinff  brought  upon 
a  special  case  stated  under  s.  46.  Error  did  not  Tie  on  a  special 
case  stated  under  8  &  4  Will.  4,  c.  42,  s.  26,  such  a  case  not  being 
entered  of  record ;  and  there  can  be  no  error  at  common  law  but 
on  a  record  :  the  provisions  of  s.  46  {ante,  p.  50),  for  entering  a 
special  case  on  record,  were  confined  to  the  issue  given  by  s.  42 
(ante,  p.  49):  see  further  Thorpe  v.Plowden  (1  L.  M.  &  P.  887). 
But  now  by  the  C.  L.  P.  A.  1854,  s.  32,  pott,  error  mav  be  brought 
upon  a  special  case.  It  was  accordingly  held  by  tne  Court  of 
Exchequer  Chamber  (distinguishing  Hughes  y.  Lumley,  4  E.  &  B. 
858 ;  L.  J.  24,  Q.  B.  29),  that  where  the  consent  of  the  parties  to 
state  a  special  case  was  given  before  the  C.  L.  P.  A.  1864,  came 
into  operation,  but  the  judge's  order  was  not  obtained  until  the 
day  upon  which  it  came  into  operation,  error  might  be  brought 
(EUioit  V.  Buhop,  10  Exch.  522;. 

48.  In  case  no  agreement  shall  be  entered  into  as  cotu  to  foi. 
to  the  costs  of  such  action,  the  costs  shall  follow  the  lSren?*unie,g 
event,  and  be  recovered  by  the  successful  party.  otherwiM 


agreed. 


Pleadings  in  general. 


And  with  respect  to  the  language  and  form  of  plead* 
ings  in  general,  be  it  enacted  as  follows : — * 

49.  All  statements  which  need  not  be  proved,  such  FicHtioui 
as  the  statement  of  time,  quantity,  quality  and  value,  UJiJ^nu*' 
where  these  are  immaterial ;  the  statement  of  losing  not  to  be 
and  finding,  and  bailment,  in  actions  for  goods  or  their  '°*^* 
value  ;  the  statement  of  acts  of  trespass  having  been 
committed  with  force  and  arms,  and  against  the  peace 
of  our  lady  the  Queen ;  the  statement  of  promises 
which  need  not  be  proved,  as  promises  in  indebitatus 
counts,  and  mutual  promises  to  perform  agreements ; 
and  all  statements  of  a  like  kind,  shall  be  omitted. 

The  insertion,  therefore,  of  any  of  theae  formal  st&tements  will 


*  Thcs^  tectloBt  relating  to  pleadings  apply  whether  the  action  was 
originally  commenced  In  the  Superior  Courts  or  not  (M^uHer  v.  Rote, 
ISC.  B.  162;  L.  J.  22,  C.  P.  78).  It  Is  not  proposed  to  notice  bete  the 
▼arious  decisions  of  the  oonrts  npon  the  merits  of  particular  pleadings  j 
and  the  reader  is  referred  for  such  information  to  the  excellent  Precedents 
of  Pleadings,  by  Messrs.  Bullen  fr  Leake,  whereof  a  third  edition  has  Just 
been  published,  and  whensin  is  embodied  all  the  principles  and  prsctlee  of 
pleading. 
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be  ail  irregularity,  and  if  einbarrasfinent  be  caused  thereby,  an 
application  may  be  made  under  s.  52  (im/ra). 

The  bailment  muit  ttill  be  stated,  however,  where  it  ia  material 
and  traversable  {Ross  ▼.  //t//,  2  C.  B.  877). 

Judgment  50.  Either  party  may  object  by  demurrer  to  the 

SfuTO^obe   pl®*<^>"g  ^^  *^®  opposite  pArty,  on  the  ground  that 
given  M-        Buch  pleading  does  not  set  forth  sufficient  ground  of 
?heTery iijiht  *c^'on,  defence  or  reply,  as  the  case  may  be ;  and 
oftbecaufe.   where  issue  is  joined  on  such  demurrer,  the  court 
shall  proceed  and  give  judgment  according  as  the 
very  right  of  the  cause  and  matter  in  law  shall  appear 
unto  them,  without  regarding  any  imperfection,  omis- 
sion, defect  in  or  lack  of  form  ;  and  no  judgment  shall 
be  arrested,  stayed  or  reversed  for  any  such  imperfec- 
tion, omission,  defect  in  or  lack  of  form. 

For  a  pleading  to  be  good  on  demnrrer  under  this  section,  it 
must  be  such  as  would  have  been  good  on  general  demurrer 
before  this  act  (Richards  v.  Btams,  2  Com.  Law  Rep.  673,  Q-  B., 
£.  T.  1854). 

It  would  manifestly  be  quite  out  of  place  here  to  attempt  to 
show  within  anything  like  reasonable  space  what  constitutes  a 
pleading  "in  matter  sufficient."  This  belongs  to  the  science 
of  pleading  itself,  not  to  a  commentary  on  the  practice  of  the 
courts. 

Obieetfom  61.  No  pleading  shall  be  deemed  insufficient  for  any 

^peSSdL      defect  which  could  heretofore  only  be  objected  to  by 
mnnei  taken  special  demurrer. 

away.  '^ 

See  as  to  special  demurrer,  Bullen  and  Leake's  Plrecedents  of 
Pleadings,  2nd  ed.,  p.  690. 

PiMdittgs  52.  If  any  pleading  be  so  framed  as  to  prejudice^ 

embmM      embarrass  or  delay  the  fair  trial  of  the  action,  the 

™*y  ?  opposite  party  may  apply  to  the  court  or  a  judge  to 

or  amended.   Strike  out  or  amend  such  pleading,  and  the  court  or 

any  judge  shall  make  such  order  respecting  the  same, 

and  also  respecting  the  costs  of  the  application,  as  such 

court  or  judge  shall  see  fit. 

It  hss  always  been,  theoretically,  one  of  the  rules,  if  not  one 
of  the  results,  of  special  plesding,  that  no  pleading  should  be 
framed  to  prejudice,  embarrass  or  delay  the  fair  trial  of  the  action ; 
and  there  are  numerous  cases  in  the  books  in  which  the  courts 
have  allowed  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea, 
—cases  in  which,  practically,  the  fair  trial  was  attempted  to  be 
embarrassed  or  delayed.  Persons  who  have  no  defence  someiimes 
had  recourse  to  what  is  called  sham  pleading ;  and  for  this  purpose 
the  plea  of  judgment  recovered  was  resorted  to.  The  rule  of  Uil. 
2  Will.  4  (renewed  by  R.  O.,  H.  T.  1853.  r.  10,  post),  to  the  effect 
that,  in  the  margin  of  such  a  plea,  the  date  of  the  judgment  and 
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tts  number  on  the  roll  should  thenceforth  be  stated,  put  an  end 
to  this  abuse. 

Without  presuroinff  to  lay  down  a  rule  as  to  what  may  be  con- 
sidered as  tending  to  **  prejudice,  embarrass  or  delay  "  the  trial 
of  the  action,  it  may  be  useful  here  to  refer  to  a  few  cases  of  unfair 
pleading.  It  may  be  observed,  that  the  words  used,  **  prejudice, 
embaTTass  or  delay  "  are  used  diqunctively. 

AH  pleadings  ought  to  be  true.    A  pleading  false  on  the  face  shampUti4- 
of  it  may  be  treated  as  a  nullity.    Thus,  where  the  plaintiff  fa^,  and 
declared  on  two  bills  of  exchange,  due  5th  and  6th  December,  jj^*""'^ 
and  the  defendant  pleaded  a  judgment  recovered  in  Michaelmas  •      '* 
Term  preceding  these  dates,  the  plaintiff  was  considered  right  in 
signing  judgment  (  #Vr»  v.  Garden,  6  Bing.  413 ;  see  also  Btewitt 
▼.  Marsden,  10  East,  237;  and  Balmanno  v.  Thomptmt  8  Dowl. 
76).    But  unless  the  inference  of  falsity  be  irresistible,  the  plain- 
tiff should  not  take  upon  himself  to  sign  judgment,  treating  the 
plea  as  a  nullity:  but  should  apply  to  set  it  aside  {Bell  ▼.  JleX" 
andtr,  6  M.  &  S.  133). 

The  court  will  not  try  the  truth  of  a  plea  upon  affidavit 
Where  the  defendant  pleaded  in  satisfaction  of  the  plaintiff's 
demands,  delivery  to  him  of  a  pipe  of  wine,  the  court  refused  to 
allow  the  pli^intiff  to  sign  judgment,  upon  an  affidavit  that  the 
plea  was  false.  There  was  nothing  absurd  or  inconsistent  in  the 
allegation  that  wine  had  been  given  in  satisfaction  of  a  demand 
{Smith  V.  Ba*;kwelh  4  Bing.  513).  In  Richley  v.  Prwme  (1  B.  &  C. 
286),  a  plea  was  set  aside  on  an  affidavit  of  falsity ;  but  this  de- 
cision is  explained  in  Merrington  v.  Becket  (2  B.  &  C.  81),  and  in 
Smith  V.  Backwelit  ntpra;  see  also  La  Foreet  v.  Langan  (4  Dowl. 
642);  Nuit  v.  Rush  (4  Exch.  490). 

Where  the  plea  was  so  prepared  that  it  was  likely  to  occasion 
perplexity  and  expense,  it  was  set  aside  {Smith  v.  Hardy ,  8  Bing. 
435). 

Pleading  falsely  for  delay  also  affords  ground  for  applying  to 
set  aside  the  plea.  In  Shadweil  v.  Berthoud  {5  B.  &  A.  750),  the 
plea,  which  was  wholly  false,  alleged  indebtedness  by  the  plain- 
tiffin  a  larger  sum  by  virtue  of  a  recognizance  in  the  Exchequer. 
In  Body  v.  Johnton  (5  B.  ft  A.  751,  n.),  the  defendant  pleaded, 
Istly,  the  general  issue,  except  as  to  part ;  and  ns  to  one-third  of 
that  part,  2ndly,  a  bond  given  in  satisfaction ;  to  another,  Srdly,  a 
set-off;  and  as  to  the  residue,  4th1y,  a  note  given  to  the  plaintiff. 
On  an  affidavit  that  these  pleas  were  false,  the  court  allowed  the 
plaintiffs  in  each  case  to  sign  judgment.  This  course  was  also 
followed  in  Smith  v.  Hardy  (8  Bing.  435),  where  to  an  action  on 
a  judgment  the  defendant  pleaded  a  release,  which  had  been 
destroyed  by  accident  In  Corbett  v.  Powell  {5  B.  &  A.  750),  a 
false  plea  to  debt  on  bond,  by  executor,  that  before  the  death  of 
the  testator  the  bond  had  been  assigned,  and  that  payment  had 
been  made  to  the  assignee,  was  set  aside.  In  Bartley  v.  Godslak§ 
(2  B.  fir  A.  199),  a  plea  setting  out  an  accounting  or  agreement 
aa  to  the  balance,  and  payment  partly  by  bill  of  exchange  and 
partly  by  assignment  of  an  Irish  judgment  debt,  and  which  was 
wholly  false,  was  set  aside  (see  Nutt  v.  Rush*  4  Exch.  190).  In 
MUey  V.  fVallt  ( 1  Dowl.  648 ),  a  false  plea  that  the  signature  of 
the  defendant  to  the  bill  on  which  the  action  was  brought  was 
obtained  without  consideration,  he  having  signed  a  blank  stamp 
merely,  was  set  aside. 

There  are  tome  cases  in  which  pleaa  have  been  aet  aside  oa 
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tbe  ground  of  their  being  calculated  to  emharrast  the  plaintiff  in 
replying.  Thus,  where  the  plea  mixes  tof^ether  a  great  variety 
of  assertions,  some  of  which  contain  matter  of  law,  and  some 
matters  of  fact  to  which  it  is  impossible  to  reply,  and  the  object 
is  to  perplex  and  delay,  rather  than  to  set  up  a  good  ground  of 
defence,  it  will  be  set  aside  {Balmanno  ▼.  Thompton^  8  Dowl.  76). 
In  <u9umpnt  on  a  promissory  note,  payee  against  makers,  the 
defendant  pleaded  tltat  there  was  no  consideration,  and  that  the 
note  was  made  subject  to  the  condition  that  the  defendants  should 
not  be  called  upon  to  pay  if  they  were  not  able,  but  that  it 
,  should  be  renewed.  There  was  an  affidavit  of  falsehood.  The 
court  set  aside  the  plea  as  tricky,  false,  and  calculated  to  em- 
hamm  the  plaintiff  (Mi</or</  v.  Finden,  8  M.  &  W.  511).  A  plea 
by  a  defendant,  that  a  third  person,  at  his  request,  guaranteed 
the  debt  to  the  plaintiff,  which  guarantee  the  plaintiff  accepted 
and  then  released  the  defendant,  was  designated  by  Maule,  J., 
as  complicated  and  sham  ( Waterman  v.  Garden^  6  M.  &  G.  752). 
But  a  plea  which  puts  a  plaintiff  to  difficult,  expensive,  and 
needless  proof,  cannot,  if  in  accordance  with  the  rules  and  prac- 
tice of  pleading,  be  set  aside  ( fVelland  Railway  Company  v.  Blake^ 
6  H.  &  N.  410;  L.  J.  30,  Ex.  161).  An  allegation  in  a  count 
on  the  breach  of  a  contract  that  the  defendant  fraudulently 
omitted  to  deliver  true  accounts,  and  delivered  untrue  accounts, 
was  ordered  by  Willes,  J.,  to  be  amended  under  this  section,  by 
striking  out  the  word  "fraudulently."  {The  Great  Ship  Com^ 
pony  V.  Rusiell,  8  F.  &  F.  94).  A  plea  may  also  be  objected  to 
under  this  section  as  being  too  general,  as  where  in  an  action  by 
a  landowner  against  a  railway  company,  under  sect.  68  of  the 
Lands  Clauses  Consolidation  Act,  1845,  the  plaintiff  sought  to 
recover  the  full  amount  of  compensation  claimed  by  him,  the 
Court  of  Common  Pleas  refused  to  allow  the  defendants  to  plead 
generally,  that  the  claim  was  fraudulent  and  not  bona  Jlde 
(  Hooper  v.  BriMiol  Port  Railway  and  Pier  Company,  L.  J.  85,  C.  P. 
299). 

A  plea  which  is  clearly  frivolous,  and  contains  no  answer  to 
tbe  action,  will  be  set  aside  ( Bradbury  v.  Emans,  5  M.  8c  W. 
595);  in  which  case  an  acceptor,  sued  by  an  indorsee,  pleaded 
the  giving  of  another  bill  to  drawer  in  renewal,  and  that  he  had 
no  notice  of  the  indorsement.  Where  in  an  action  by  indorsee 
against  acceptor  on  two  bills,  the  pleas  were  to  one  bill,  no 
consideration  between  drawer  and  defendant;  to  the  other  no 
consideration  paid  by  plaintiff  to  defendant,— both  pleas  were 
set  aside  as  frivolous  {Knowles  v.  Bunoard,  10  A.  &  E.  19),  but 
the  mere  fact  of  a  plea  being  insufficient  in  point  of  law  does  not 
justify  an  application  for  leave  to  sign  judgment  {Cowperv,  Jones, 
4  Dowl.  591 ;  and  see  Balmanno  v.  Thompson^  8  Dowl.  76),  for  the 
plaintiff  may  demur.  If  a  defendant  be  under  terms  of  plead- 
ing issuably,  and  plead  a  clearly  bad  plea,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea.  See  in  Chitty*s  Practice  (12th 
edit.  vol.  i.  p.  248)  a  collection  of  cases  of  non-issuable  pleas ;  and 
see  Bakap  ^f  London  v.  M'Neil  ( L.  J.  23,  Ex.  1 1 1 ) ;  Sully  v.  Fream^ 
(10  Exch.  535);  and  Millett  v.  Brown  (2  H.  &  N.  837).  See  alao 
observations  in  Oulde  v.  Harrieon  (10  Exch.  578). 

Where  the  plea  is  not  clearly  frivolous  (as  where  it  is  pleaded 
in  tha  form  prescribed  by  a  rule  of  court),  the  court  will  not 
interfere  on  motion  {Horner  v.  Keppel,  10  A.  &  £•  17 ;  and  see 
3  P.  &  D.  234>-«6t.  by  Cokridge  /.)< 
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The  eourt  bas,  id  several  of  the  above  cases,  stron^rly  repro- 
bated  the  pleading  of  sham  pleaa.  Bad  pleading  for  delay  has 
always  been  treated  as  a  contempt,  and  the  fines  for  it  once 
formed  a  source  of  revenue  to  the  crown  (Com.  Dig.  Preroga- 
tive D.  22).  In  PUret  v.  Blakt  (Salk.  615),  the  attorney  in  the 
cause  was  fined,  and  in  Blewitt  v.  Marsden  (10  East,  287)  and 
Bartley  v.  Qodtlakt  (2  B.  &  A.  199),  he  was  ordered  to  pay  the 
eosta. 

A  replication  to  a  plea  of  the  Statute  of  Limitations  (S  &  4  Ca$nup9n 
Will.  4,  c  42),  that  the  defendant  made  an  acknowledgment  that  ^^  ««<<«»• 
the  debt  remained  unpaid  and  due  to  the  plaintiff*  within  the 
true  intent  and  meaning  of  the  statute,  and  that  the  action  was 
brought  within  twenty  years  after  such  acknowledgment,  was  held 
to  be  so  framed  as  to  embarrass  and  prejudice  the  fair  trial  of  the 
cause,  and  must  be  amended  bv  specifying  one  or  more  of  the 
modes  of  acknowledgment  mentioned  in  the  statute  {Fortpth  ▼• 
SrUiowt,  L.  J.  22,  Ex.  70). 

In  an  action  for  infringement  of  patent  a  plea  which  amounted 
to  an  aigumentative  traverse  of  the  specification  was  struck  out 
{Hancock  v.  Noyes,  9  Exch.  388). 

See  also  CuthberUon  v.  Irving  (4  H.  &  N.  742). 

It  remains  doubtful  whether  this  action  applies  to  proceedings 
upon  a  prerogative  writ  of  mandamus  (  Reg.  v.  The  Saddlers*  Com' 
pamy^  L.  J.  22,  Q.  B.  461),  but  now  see  C.  L.  P.  A.  1864,  s.  77, 
post. 

See  aa  to  coats,  Barnes  v.  Hayward  (1  H.  &  N.  242). 

53.  Rales  to  declare,  or  to  declare  peremptorily,  Pourdaji' 
and  rules  to  reply,  and  plead  subsequent  pleadings,  "tuoted^for 
^all  not  be  necessary,  and  instead  thereof  a  notice  rui«tode. 
shall  be  substituted  requiring  the  opposite  party  to  ^^^^^ 
declare,  reply,  rejoin,  or  as  the  case  may  be,  within 
four  days,  otherwise  judgment ;    such  notice  to  be 
delivered  separately  or  indorsed  on  any  pleading  to 
which  the  opposite  party  is  required  to  reply,  rejoin, 
or  as  the  case  may  be. 

This  notice  may  be  given  in  vacation,  as  well  as  in  term  time ; 
but  it  may  not  be  given  while  proceedings  are  stayed  by  order ; 
and  a  judgment  of  non  pros,  signed  upon  a  notice  so  given  and  a 
eonseouent  default  may  be  set  aside  (Medioay  v.  GUbertt  1  H.  & 
C.  406 1  L.  J.  82,  Ex.  80). 

After  the  entry  of  an  appearance  the  plaintiff  may  declare  at  Time  fords- 
any  dme,  except  of  course  between  the  10th  of  August  and  the  claring. 
24th  of  October.  He  has  the  whole  of  the  term  next  after  the 
entry  of  the  appearance  to  declare  in,  without  having  judgment 
of  non  pros,  signed  against  him  {Foster  v.  Prynne,  9  Dowl.  749). 
if  no  judgment  of  non  pros,  be  signed,  he  haa  a  year  to  declare  in, 
after  the  return  day  of  the  writ,  after  which  period  he  will  be  out 
of  court  (a.  68,  post,  p.  69). 

If  the  plaintiff  ia  unable  to  declare  within  the  time  allowed 
him,  aa,  for  inatanee,  where  he  haa  been  unable  to  serve  one  or 
move  of  several  defendants,  in  which  case  to  declare  against  one 
and  then  agaiatt  the  other,  when  they  appeared,  would  be  irr»- 
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gular  (Morton  v.  Grey,  9  B.  &  C.  54^),  he  should,  if  he  receives 
a  notice  to  declare  from  the  defendants  who  have  appeared, 
obtain  time  to  declare  upon  application  to  a  judge ;  as  the  old 
side  bar  rul^  for  time  is  abolished  (R.  G^  H.  T.  1853,  r, 7, pasty 

The  defendant,  in  order  to  prevent  delay,  may,  if  the  plaintiff 
does  not  declare  within  the  time  limited,  deliver  a  notice  under 
the  above  section. 

If  the  plaintiff  after  this  demand  requires  further  time,  his 
course  is  to  apply  for  it  specially  to  the  court  or  a  judge ;  and  if 
the  defendant  signs  judgment  before  the  time  for  showing  cause, 
such  judgment  may  be  set  aside,  the  defendant's  proper  course 
being  to  show  cause  {Beazley  v.  Dailey,  Iff  M.  &  W  58).  One 
demand  only  is  necessary.  If  the  plaintiff  obtains  further  time 
to  declare  after  such  demand,  the  defendant  is  entitled  to  sign 
judgment  at  the  expiration  of  the  time  allowed,  without  a  fresh 
demand  {Teuton  v.  Gant,  5  Dowl.  153). 

This  proceeding  is  not  applicable  in  causes  removed  by  oer- 
tiorari  {Garton  v.  G.  W.  Railway  Company t  1  £•  &  E.  258;  L.  J. 
28.  Q.  B.  103). 

The  plaintiff  may  reply  at  any  time,  except  between  the  10th 
of  August  and  24'th  of  October,  and  he  may  be  compelled  to  do 
so  by  a  notice  or  demand  of  replication,  which  may  be  endorsed 
on  the  plea,  or  delivered  separately. 

Formerly,  if  after  a  rule  to  reply  had  been  given  in  one  terra 
the  cause  stood  over  until  the  next,  a  fresh  rule  was  necessary  ; 
but  this  has  ceased  to  be  the  practice  {Pryer  v.  Smith,  2  Dowl. 
114).  The  plaintiff  may  apply  for  further  time  on  showing  facts 
to  justify  the  application  (Crutehley  v.  L.  and  B.  Railway  Cbm- 
pony,  2  D.  &  L.  102). 

If  a  party  deliver  a  pleading  after  the  time  for  doing  so  has 
expired,  but  before  the  opposite  party  has  signed  judgment, 
judgment  signed  after  such  delivery  will  be  set  aside  {Gray  ▼• 
Pennell,  1  Dowl.  120). 

As  to  rules  to  plesd,  see  s.  62  (pott,  p.  65). 

As  to  rules  to  rejoin,  see  s.  78  {pott,  p.  78). 


Pleadings  to       54.  Every  declarfttion,  and  other  pleading  shall  be 

entered  M  of  entitled  of  the  proper  court,  and  of  the  daj  of  the 

tfni«  of         month  and  the  year  when  the  same  was  pleaded,  and 

fesk  order ?o    shall  bear  no  other  time  or  date,  and  every  declaration 

the  contrary,  ^nd  Other  pleading  shall  also  be  entered  on  the  record 

made  up  for  trial  and  on  the  judgment  roll  under  the 

date  of  the  day  of  the  month  and  year  when  the  same 

respectively  took  place,  and  without  reference  to  any 

other  time  or  date,  unless  otherwise  specially  orderea 

by  the  court  or  a  judge. 

The  pleadings  should  be  entitled  on  the  face  ;  entitling  them 
on  the  back  is  not  sufficient;  and  if  not  properly  entitled  a 
pleading  may  be  set  aside  as  irregular  ( iZip/iM^  v.  Wattt,  4  Dowl. 
290).  So  the  date  must  be  stated,  and  it  must  be  stated  to  be 
**in  the  year  of  our  Lord,"  mentioning  the  year  {Holland  v. 
Tealde,  8  Dowl.  820) ;  otherwise  it  will  be  irregular.  The  want 
of  a  date  {Ripling  v.  Wattt,  mbi  tupra),  or  a  date  different  from 
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that  of  filing  or  delivery,  will  constitute  an  irregularity,  amend* 
able  at  the  plaintifT's  coet  (Hodton  ▼.  PenMJ/.  4  M.  &  W.  37d)« 

An  added  plea  should  bear  the  same  date  as  the  original  pleas 
{Short  T.  Simpton,  L.  R.  1,  C.  P.  248,  n.,  per  WiUes,  J.). 

55.  It  shall  not  be  necessary  to  make  profert  of  any  jye/«r<  and 
deed  or  other  document  mentioned  or  relied  on  in  any  oy«rabo- 
pleading  ;   and  if  profert  shall  be  made  it  shall  not  ^  *^^ 
entitle  the  opposite  party  to  crave  oyer  of  or  set  out 

upon  oyer  such  deed  or  other  document. 

In  an  action  by  an  executor  who  had  not  taken  out  probate» 
proceedings  were  stayed  until  it  should  be  produced  (fVebb  ▼• 
Atkintt  l^C.  B.  401). 

See  note  to  following  section. 

56.  A  party  pleading  in  answer  to  any  pleading  in  Document 
which  any  document  is  mentioned  or  rererred  to  shall  maybewt 
be  at  liberty  to  set  out  the  whole  o»  such  part  thereof  ^nsiden^? 
as  may  be  material,  and  the  matter  so  set  out  shall  be  ^f^!  '^" 
deemed  and  taken  to  be  part  of  the  pleading  in  whicb  which'itb 

it  is  set  out.  set  forth. 

Where  to  a  declaration  upon  an  award  the  defendant  set  out 
the  award  in  his  plea,  and  thereupon  demurred  to  the  declaration, 
the  plea  was  held  bad,  as  the  award  was  to  be  taken  as  part  of  the 
plea  (Sim  v.  Edmunds,  15  C.  B.  240  ;  L.  J.  23,  C.  P.  229 ;  and 
better,  2  Com.  Law  Rep.  749). 

Formerly,  if  a  plaintiff  declared  on  a  deed  to  which  he  was  a 
party,  and  which  was  in  his  possession,  he  was  obliged  to  make 
profert,  t.  «.  to  produce  the  deed  to  the  court.  If  his  opponent 
wished  to  bring  any  part  uf  that  deed  before  the  court,  or  to  deny 
its  being  his  deed,  he  was  obliged  to  demand  oyer,  that  is,  theo- 
retically, to  ask  to  have  it  read  in  court,  practically,  to  get  a  copy 
from  the  plaintiff's  attorney.  He  was  then  obliged  to  set  out  the 
whole  deed  in  his  pleading,  though  the  question  might  turn  upon 
twenty  words.  Questions  of  pleading  were  constantly  arising  as 
to  the  effect  of  oyer,  and  how  advantage  ought  to  be  taken  of  an 
omission  or  misrecital  of  the  deed.  The  cases  are  collected  in 
Smith  V.  Yeomatu  (1  Wms.  Saund.  817),  and  in  Turquand  y,  Hennett 
(7  C.  B.  179). 

No  profert  was  required  of  instruments  not  under  seal,  nor 
even  of  instruments  not  falling  within  the  technical  description 
of  a  "  deed,"  as  a  sealed  will,  or  a  sealed  award.  A  defendant, 
entitled  to  an  inspection  of  such  documents,  applied  to  the  court 
for  such  inspection,  which  was  only  grsnted  in  certain  limited 
cases.  The  cases  in  which  inspection  was  so  granted  were  found 
in  practice  to  be  too  limited  in  number,  and  the  commissioners 
appointed  to  report  on  the  pleading  and  practice  of  the  superior 
courts,  being  further  of  opinion  that  the  formalities  of  profert  and 
oyer  might  be  advantageously  done  away  with,  and  that  "  deeds" 
might  be  placed  on  the  same  footing  as  ordinary  written  instru- 
ments, recommended  that  wherever  inspection  of  any  document 
could  be  had  by  a  bill  of  discovery  m  equity,  it  should  be 
obtainable  in  any  court  of  common  law  where  the  action  was 
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pending.      In  consequence  of  this  recommendatioD  pFovision 

was  made  by  14  &  15  Vict.  c.  99,  t.  6  (see  C.  L.  P.  A.  18o4, 

8. 60.  n.,  pMi),  and  profert  and  oyer  were  abolished  by  the  abore 

section. 

Profert  no  A  plaintiff  need  not  now  make  profert,  but  in  his  declaration 

ionffer  n«ee$-    ]|e  must  State  concisely  the  effect  of  that  part  of  the  deed  on 

*"'^'  which  he  relies  (Sched.  B.,  No.  24,  po«<).    Nor  need  a  defendant 

make  profert  in  a  plea,  but  he  may,  in  the  same  way,  state  the 

effect  of  the  deed  on  which  he  ffrounds  his  defence  (Sched.  B., 

Na  42,  poti).     If  one  party  rely  on  any  part  of  a  deed  in  the 

other  party's  possession,  of  which  he  requires  inspection,  he  must 

apply  for  such  inspection,  by  summons  or  rule,  as  has  hitherto 

been  the  practice  in  reference  to  ordinary  written  instruments. 

*'Oyer,"  did  not  include  inspection. 

Nor  is  profert  of  letters  testamentary  or  letters  of  administra- 
tion required,  the  section  stating  expressly  "  any  deed  or  other 
document  mentioned  or  relied  on  in  any  pleading." 

Perfbrmaaee       57.  It  shall  be  lawiiil  for  the  plaintiff  or  defendant 
prwedent****  in  any  action  to  <ver  performance  of  conditions  pre- 

•  may  be  cedent  generally,  and  the  opposite  party  shall  not 
xaUy.    '*"*"  deny  such  averment  generally,  but  shall  specify  in  his 

pleading  the  condition  or  conditions  precedent  the 
performance  of  which  he  intends  to  contest. 

A  form  of  the  averment  of  performance  of  conditions  prece- 
dent generally  is  given  in  Schedule  B.,  No.  22,  pott,  where  the 
plaintiff  states  that  '*  he  did  all  things  necessary  on  his  part"  to 
entitle  him,  &c. 

It  is  one  of  the  rules  of  pleading,  that,  when  the  obligation  to 
perform  a  contract  depends  on  any  event  which  does  not  from 
the  declaration  appear  to  have  occurred,  the  averment  of  such 
event  is  essential  to  the  logical  statement  of  the  cause  of  action, 
so  stringently  insisted  on  in  pleading.  The  performance  of  a 
condition  precedent  roust,  formerly,  not  only  have  been  stated 
specially,  but  ordinarily  the  time,  place  and  manner  of  perform- 
ance;  and  if  there  were  several  different  acts  or  things  to  be 
done,  the  performance  of  each  must  in  this  way  have  been  stated 
(Holdipp  V.  Otway,  2  Wms.  Saund.  107  b,  n.  S).  Where  per- 
formance  could  not  be  averred,  it  was  necessary  to  show  an 
excuse  of  nonperformance.  This  section  permits  the  perform- 
ance of  conditions  precedent  to  be  averred  generally,  but  matter 
of  excuse  for  nonperformance  should  still  be  averred  specially. 

The  above  enactment  is  a  return  to  the  ancient  system  of 
pleading  {Thorpe  v.   Thorpe,*  1  Lord  Raymond,  662;    and  see 

*  Manby  v.  Cremonini,  L.  J.  21,  Ex.  288).  The  omission  to  aver, 
generally,  performance  of  conditions  precedent,  may  still  form 
the  subject  of  general  demurrer.  The  principal  cases  decided 
upon  this  section  are  BentUy  v.  Dawet  (9  Exch.  666 ) ;  Grwes 
V.  Legg  (9  Exch.  715).  The  effect  of  it  is  well  discussed  in 
*'  BuUen  and  Leake's  Precedents  of  Pleadings,*'  2nd  edit.  pp. 
124,  125,  483. 

Notwithstanding  this  section,  when  a  defendant  averred  in  his 
plea  performance  of  conditions  precedent  generally,  a  general  re- 
plication was  held  to  be,  b^  reason  of  s.  77  (poif,  p.  78),  a  suffi- 
cient traverse  by  the  plaintiff  of  the  performance  of  any  partknlar 
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condition  precedent  on  which  he  relies  {Tetley  ▼.  Watikut  L. 
R.  2,  Ex.  21,  25,  per  Bramwell,  J3.)    Std  ^uar$. 


Declaration, 

And  with  regard  to  the  time  and  manner  of  de- 
claring, and  to  particolars  of  demand,  be  it  enacted  as 
follows : 

It  may  he  observed  here,  that  there  is  no  enactment  about 
**  particmars  of  demand,"  except  that  a  special  endorsement  on 
the  writ  shall  he  equivalent  to  particulars  (s.  25,  anU,  p.  31 ).  As 
to  particulars  of  demand,  see  R.  G.,  H.  T.  185S,  rr.  19 — 21 ;  as 
to  pleading  after  an  order  for  particulars,  see  s.  62,  n.  {post,  p.  65). 
As  to  the  form  of  particulars,  see  s.  59,  n.  (pott,  p.  60). 


58.  A  plaintiff  shall  be  deemed  out  of  court,  unless  plaintiff  t» 

yesr. 


he  declare  within  one  year  after  the  writ  of  summons  ^^^"•^**»- 


is  returnable. 

A  writ  of  summons  is  returnable  immediately  on  service  being 
effected  {Bainet  v.  Jackton,  3  Dowl.  404) ;  and  the  year  here 
stated  is  not  *'  four  terms"  {Chaplin  v.  Showier,  L.  J.  18,  Ex.  84). 
If  a  notice  of  declsration  is  delivered  after  the  expiration  of  one 
year  from  the  service  of  the  writ,  it  may  be  set  aside  at  chambers 
as  an  irregularity  ( Chaplin  v.  Showier,  ubi  tupra).  In  actions  re- 
moved from  inferior  courts  by  certiorari,  &c.,  the  plaintiff  is  not 
out  of  court  until  a  year  after  the  return  of  the  writ  by  which  the 
cause  was  removed  {Norrith  v.  Richarde,  3  A.  &  E.  783).  Nor 
is  a  plaintiff  bound  to  proceed  in  the  superior  court ;  nor  can  a 
defendant,  after  notice  to  the  plaintiff  under  s.  53  {ante,  p.  55), 
sign  judgment  and  obtain  the  costs  of  removal  {Gorton  v.  G.  IV, 
R,  Company,  1  E.  8r  E.  258;  L.  J.  28.  Q.  B.  103). 

It  seems  veiy  doubtftil  whether  under  the  old  rule  of  court, 
which  was  similar  in  terms  to  the  present,  the  year  within  which 
the  plaintiff  had  to  declare  did  not  include  penods  during  which 
his  proceedings  were  stayed  by  order  of  the  court,  or  by  injunc- 
tion. %ee  Horns,  Took  (2  Dowl.  776);  Unite  v.  Humphrey  {Z 
I>6wl.  532);  Johnt  v.  Sandera  (5  D.  &  L.  49);  but  see  Rou 
V.  Green  (old  practice)  (10  Exch.  891).  The  present  statutory 
enactment  is  per  heps  even  less  flexible. 

This  section  cannot,  by  reason  of  its  very  terms,  apply  in 
ejectment  {Scope  v.  Padditon,  6  H.  &  N.  641 ;  L.  J.  30,  Ex.  244). 

See  also  R.  O.,  H.  T.  176,  poet ;  and  Metcaffe  v.  HetheHngton 
(8  H.  &  N.  755). 

• 

59.  Every  declaration  shall  commence  as  foUows,  or  Formiof 
to  the  like  effect  :♦  mSr»cTof 

[Venue.]    •*  A.  B.  by  E.  F.,  his  attcHmey  [or  *  in  dodaation. 


*  Deelaiatlons  by  faifsnts,  sod  others  wbo  eaanol  proMoate  aetiOM  in 
penoB  OT  hy  attonHy,  ilu>aUI  bs  in  their  appsopclatc  fBina. 
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person,'  a*  the  eaie  may  be],  sues  C.  D.  for  {here 
state  the  cause  of  action\  ■" 
and  shall  conclude  &8  follows,  or  to  the  like  efiect : 
"  And  the  plsiotiff  claims  £  ,  [or  if  the  action 
it  brouffhl  to  recover  specijtc  goodt,  the  plaintiff 
claims  a  return  of  the  said  goods,  or  their  value, 
and  £         for  their  detention.]" 


judge  «t  chimben  (  WhiU  v.  Frllhani,  3  C.  B.  SSS). 

The  declinliDn  muit  be  tntillFd  of  tbe  court,  and  of  the  tni« 
due  of  plesding  the  rame  (a.  hi,  anlt,  p.  SB).  In  the  margin  U 
Hated  ibe  venue  (PI.  R..  T.  T.  18S3,  r.  *,  po,l).  The  lam  n  to 
the  Tenue  will  be  found  in  Procw*  r.  Bell,  I  Wmi.  Siund.  73  ;  in 
the  notes  to  Moilfn  t.  Fabrigai.SmUVt  L.  C,  6th  ed.  vol.  i.  p.  6!3  ; 
and  in  Bullen  and  Leake'i  "  Precedents  of  Pleodinga,"  2nd  ed. 
pp.  1 — S,  which  lee  alw  h  to  dislinclion  between  local  and 
tranailor;  actiant.  See  alio  od  venue,  Simmeiu  t.  LiUgilcmt 
(SExch.  431}. 

Ai  to  the  prerogiliTe  right  of  the  crown  to  lay  the  veoue  in 
anjr  counly,  aee  Att.-Gtn.  qf  tkt  Prlnct  rf  Wata  t.  Cnttmam  (L. 
R.1,  EX.3S1). 

The  omiuion  of  the  yenue  ia  an  irregiilaril; ;  and,  if  a  wrong 
veoue  ii  allied  in  a  local  action,  and  Ibe  error  appear*  on  the 
record,  ibe  nbjeciiun  may  be  taken  on  demurrer  {Uayir  ^  Btr- 
mie»-apa,.Twrrd  v.  Shankt.  S  Bing.  459 :  Simmwu  t.  Liltgiloit, 
■it  npra ;  Ctaytim  ».  tfell,  8  L.  T.,  N.  S.  SOS,  Q.  B,  E.  T. 
1863 ;  aee  alio  Rtmaglm  t.  Taytir,  I  Luiw.  235).  If  ihe  error 
did  not  appear  upon  the  record,  it  had  to  be  pleaded:  for  a 
jury  could  only  inquire  of  ihe  iaiuet  raised  (Baytir.  Htvetton, 
3  Bing..  N.C.fT^I  Richardi  v.  Eailo.  IS  M,&W.2*4):  and  jn 
■uih  caae  it  could  not  be  a  ground  of  noniuil  ( Hilrkingi  t.  HqL 
llngiworth,  7  Moore,  P.  C.  C.  228).  But  where  in  ■  local  action 
a  wrong  venue,  Eiiti.  wai  atated  in  (he  margin,  and  no  other 
locality  appeared  in  the  declaration,  il  was  held  that  the  effect  or 
R  G.,  T.  T.  1 8.S3,  r.  4  (pott),  was  to  incorporate  in  the  declaration 
an  alleifalion  that  the  cauieii  of  action  arose  in  Eiitx,  and  there- 
fare  there  waa  a  variance  nhlch  entitled  the  defendant  to  a  non- 
Buit.  (AicAarrfiim  V.  Lochlin.  6  B.  &  S.  777  ;  L.  J.  Si,  Q.  a  225). 
In  tbe  case  of  actions  against  magiitrates,  public  officers  and 
Otberi,  thai  are  made  locsl  by  varioui  acta  of  parliament,  where 
a  wrong  venue  is  fatal  upon  a  statutory  plea  of  "  not  guilty," 
error  of  venue  cannot  be  taken  advantage  of  after  verdict  {lb  & 
17  Car.  2,  e.  8,  s.  1  j   Bai/a  v.  HewtUon.  ubi  nfra). 

Where  several  causes  of  action,  which  are  local,  and  arise  io 
different  counties,  are  joined  in  one  declaration,  the  venue  may 
be  laid  in  either  of  the  oounliei  [a.  41,  aitle,  p.  48). 

The  venue  cannot  be  changed,  unlesa  by  consent,  without  the 
special  order  of  the  court  or  of  a  judge  (R.  G.,  H.  T.  1853,  r.  18, 
poit);  and  ilnaaheld,  that  the  order  could  only  be  obtained  after 
issue  joined,  and  upon  an  affidavit  setting  out  speeisl  circum- 
stances (AuiidkM  v.  £ti>ip,  13  C,  B.  601);  but  the  oommiitee  of 
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judges*  to  whom  was  referred  the  consideration  of  the  practice 
to  be  adopted  in  coneequence  of  the  above  rule,  reported : — 

"Firstly:  That  in  their  opinion  it  is  more  convenient  as  a 
general  rule,  that  the  application  to  change  the  venue  by  rule  or 
summons  may  be  made  before  issue  joined,  provided  that  this 
shall  not  prejudice  either  party  from  applying,  after  issue  ia 
joined,  to  lay  the  venue  in  another  county,  if  it  shall  appear  that 
it  may  be  more  conveniently  tried  in  such  county : 

"Secondly:  That  a  defendant,  on  his  affidavit  to  obtain  the 
rule  nigi  to  change  venue,  or  in  support  of  a  summons  for  that 
purpose  before  issue  joined,  should  state  all  the  circumstances  on 
which  he  means  to  rely  as  the  ground  for  the  change  of  venue  t 
but  that  he  may,  if  he  pleases,  rely  only  on  the  fact,  that  the 
cause  of  action  arose  in  the  county  to  which  he  seeks  to  have  the 
venue  changed.*  which  ground  shall  be  deemed  sufficient,  un- 
less the  plaintiff  shows  that  the  cause  may  be  more  conveniently 
tried  in  the  county  in  which  it  was  originally  laid,  or  other  good 
reason  why  the  venue  should  not  be  changed. 

•*  J.  Parke.    W.  Wiohtmah." 

The  Court  of  Exchequer  thereupon  stated  that  the  above 
rule  must  be  understood  with  reference  to  those  species  of  ac- 
tions in  which,  according  to  the  previously -existing  practice,  the 
venue  could  be  changed  (De  Rothschild  v.  5M(it(m,  8  Excb.  60 — 3 
506,  n.)* 

The  application  of  this  rule  was  discussed  in  Smith  ▼.  O'Brien 
(L.  J.  26,  Exch.  SO),  where  it  was  held,  that  in  an  action  of  debt, 
not  upon  a  deed,  or  an  award,  or  any  specialty,  or  quasi  spe- 
cialty, the  venue  will  still  be  changed  on  the  common  affidavit 
before  issue,  if  it  is  not  answered  by  an  affidavit  showing  that 
the  trial  can  take  place  more  conveniently  in  the  originsl  county  ; 
as,  for  example,  on  the  ground  that  the  witnesses  reside  there. 
Thus,  in  actions  for  use  and  occupation,  the  venue  would  be 
changed  on  the  common  affidavit  before  issue,  although  the 
claim  be  for  rent  on  a  lease,  it  not  appearing  on  the  affidavit  in 
answer  that  the  action  is  on  a  deed,  nor  that  the  plaintiff's  wit- 
nesses reside  in  the  original  county.  When  the  common  affidavit 
is  answered  by  the  plaintiff  upon  special  matter,  the  court  will 
exercise  its  discretion  upon  the  whole  case  before  it  {Ross  v. 
Napier,  L.  J.  30,  Ex.  2).  And  generally  it  may  be  said  that,  not- 
withstanding the  above  resolutions  in  Shilston's  case,  the  courts 
will  not  change  the  venue  unless  there  is  some  great  and  obvious 
preponderance  of  convenience  in  trying  the  cause  elsewhere 
{Durie  v.  Hopwood,  7  C.  B.,  N.  S.  835;  S,  C,  sub  nom,  Drury 
v.  Hopwood,  L.  J.  29,  C.  P.  151  ;  Biackman  v.  Sainton,  15  C.  B., 
N.  S.  432).  It  has,  indeed,  been  denied  that  those  resolutions 
could  be  called  the  resolutions  of  the  judges,  or  that  they 
limit  the  exercise  of  their  discretion  {Per  W'illes,  J.,  Jackson 
V.  Kidd,  8  C.  B.,  N.  S.  354).  The  mere  frequency  of  the  sittings 
at  Nisi  Prius  in  London  is  not  a  sufficient  reason  for  changing  a 
venue  thither  ( Cole  v.  The  Hull  Dock  Company,  1 1  W.  R.  284, 
Q.  B.,  H.  T.  1863 ;  see  also  Benham  v.  Wetherel,  11  W.  R.  66, 
Q.  B.,  M.  T.  1862).  It  would  seem  that  the  fact  of  the  de- 
fendant's attornies  being  the  under-sheriffs,  may  be  sufficient 
ground  for  changing  the  venue  at  the  instance  of  the  plaintiff,  at 

•  The  eommon  affidavit. 
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leait  where  other  circumstances  eiist  so  as  to  make  it  doubtful 
whether  a  fair  trial  can  be  had  {Hilton  v.  Green,  10  W.  R.  627, 
Ex.,  E.  T.  1862):  as  to  the  effect  of  local  influence  of  one  of 
the  parties,  see  Walker  ▼.  Brogden  (17  C.  B.,  N.  S.  571);  as  to 
the  effect  of  the  other  party  having  retained  the  most  eminent 
counsel  on  the  circuit,  see  CurtU  v.  Lewie  (5  B.  &  S.  598). 
The  court  will  not  disturb  a  decision  of  a  judge  in  the  exercise 
of  his  discretionary  power,  where  the  affidavit  before  him  is  not 
strictly  the  common  affidavit  {Begg  v.  Forbes,  IS  C.  B.  604;  L.  J. 
23,  C.  P.  222 :  Caimeroet  ▼.  Owen,  L.  J.  Notes  of  C.  1866,  p. 
41,  Ex.,  H.  T.).  The  better  course  is  to  apply  at  chambers  to 
bring  back  the  venue  upon  fresh  affidavits  {Brown  v.  Clifton,  10 
W.  R.  86,  Ex.,  M.  T.  1861).  See  also  as  to  reviewing  orders, 
Cartwright  v.  Frost  (3  H.  &  N.  278) ;  Penhallow  v.  Mersep  Dock 
and  Harbour  Company  {h.  J.  29,  Ex. 21 ) ;  Schuster  v.  Wheelwright^ 
(8  0.  B.,  N.  S.  383;  L.  J.  29,  C.  P.  222);  and  as  to  time  within 
which  a  rule  to  review  should  be  obtained,  Dmrie  v.  Hopwood 
(m6I  supra). 

It  would  seem  that  the  only  rule  observed  in  practice  is  that, 
after  issue  joined,  the  judge  will  take  into  consideration  all  the 
circumstances  of  the  case,  and  use  his  discretion  as  to  whether 
the  venue  should  be  changed  or  not,  and  that  the  court  will  very 
rarely  interfere  with  the  discretion  so  exercised. 

A  defendant  who  has  got  an  order  for  time  to  plead  on  th4 
terms  of  taking  short  notice  nf  trial,  is  not  entitled  to  have  the 
venue  changed,  either  before  or  after  issue  joined,  on  the 
common  affidavit  that  the  cause  of  action  arose  in  the  county 
into  which  he  seeks  to  change  the  venue,  and  not  elsewhere ;  and 
semble,  that  an  affidavit  to  that  effect,  which  stated  in  addition, 
that  the  witnesses  on  both  sides  resided  in  the  county  to  which  it 
was  sought  to  change  the  venue,  amounts  to  no  more  than  the 
common  affidavit  {Clulee  v.  Bradley,  13  C.  B.  604 ;  L.  J.  23,  C. 
P.  28) ;  and  see  also  Jackson  v.  Kidd  (8  C.  B.,  N.  S.  354;  L.  J. 
29,  C.  P.  221). 

It  would  seem  that  the  venue  may  be  changed  in  a  penal  action 
(Greenough  v.  Parker,  L.  J.  31,  Ex.  4);  and  also  in  an  informa- 
tion in  the  nature  of  a  quo  warranto  {Reg,  v.  CUrk,  3  £•  &  E. 
147  ;  L.  J.  29,  Q.  B.  232). 

The  declaration  must  correspond  with  the  writ  in,  1st,  the 
names  of  the  parties ;  2nd,  the  number  of  the  parties ;  3rd,  the 
character  in  which  the  plaintiff  sues,  or  the  defendant  is  sued. 
Objection,  when  it  does  not  do  so,  should  he  made  within  the 
time  allowed  for  pleading  {Kitchen  v.  Roots,  2  Dowl.  232). 

Names  of  the       l>t.  An  incorrect  statement  of  the  name  of  the  plaintiff  in  the 

parties.  declaration  may,  since  3  &  4  Will.  4,  c.  42,  s.  11,  be  amended, 

at  his  cost,  on  the  defendant's  application,  as  the  declaration  is 

not  on  this  ground  irregular  {Lindeey  v.  Welb,  3  Bing.,  N.  C. 

777). 

If  the  plaintiff  has  been  incorrectly  named  in  the  writ,  he 
ought  to  be  correctly  named  in  the  declaration,  and  a  statement 
therein  inserted  that  he  sued  by  the  wrong  name. 

If  the  defendant  appears  by  the  name  in  which  he  is  sued,  the 
plaintiff  may  declare  against  him  in  that  name ;  if  he  appears 
by  another  name,  the  plaintiff  ought  to  declare  against  him  in 
that  name,  stating  also  the  name  by  which  he  was  sued  in  the  writ. 
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If  Ike  defendant  is  mUnamed,  bis  remedy  is  under  the  8  &  4 
WilL  4,  c.  42,  s.  1 1,  above  referred  to.  He  may  apply  to  amend 
the  declaration  by  inserting  the  correct  name  {Rush  v.  Kmuiedff,  7 
Dowl.  199). 

The  application  should  be  by  a  summons  at  chambers,  founded 
on  affidavit  of  the  correct  name. 

2nd.  A  declaration  by  one  of  two  plaintiffs  named  in  the  writ  Numiber  of 
would  be  irregular  {Rogers  v.  Jenkms,  1  B.  ft  P.  388);  unless  in  f*«parMe«. 
the  event  of  ue  death  of  the  other,  which  should  be  Bugirested 
(s.  186,  post,  p.  1 16).  As  to  amending  the  writ  and  declaration  by 
inserting  or  striking  out  the  name  of  a  plaintiff,  see  ss.  84,  85 
(enit,  pp^  88 — 43) ;  adding,  without  an  order,  in  the  declaration 
a  party  not  named  in  the  writ  would  be  an  irregularity  (Haigk  v. 
Conway,  15  East,  1 ;  Rogers  y,  Jenkins,  1  B.  &  P.  383  ;  and  qtuere^ 
as  to  amendment.  Baker  v.  Neanes,  1  Dowl.  61 6»  and  GoodckUd  v. 
Leadkam,  1  Exch.  707). 

If  the  writ  oontaint  the  names  of  several  defendants,  the  plain- 
tiff may  declare  against  one  {Daws  v.  Thompson,  14  M.  &  W. 
161,  165;  ColdtseU  v.  Blakt,  8  Dowl.  656);  dropping  all  pro- 
ceedings  against  the  others ;  and  running  the  risk  of  a  plea  in 
abatement  where  such  plea  may  be  pleaded  (s.  88,  anUf  p.  45). 
If  the  writ  is  against  two,  and  only  one  can  be  served,  the  plaintiff 
bas  a  choice  of  proceeding  against  the  one,  or  of  keeping  up  his 
right  of  action  against  the  other  (s.  88,  on/e,  p.  88).  Where  a 
plaintiff  declares  against  some  only  of  several  defendants  who 
have  appeared,  he  is  liable,  after  notice  to  declare,  to  judgment 
of  non  pros*  by  a  defendant  against  whom  he  has  not  declared 
{Baner^  v.  Greenwood,  1  H.  ft  C.  778  ;  L.  J.  32,  Exch.  154). 

8rd.  A  plaintiff  simply  named  in  the  writ  may  declare  in  a  character  of 
representative  capacity.  If  he  haa  described  himself  A.  B.,  ihepariUi. 
ejceeutor,  administrator  or  assignee,  he  maj  declare  for  a  cause  of 
action  in  his  own  right ;  but  if  he  describes  himself  as  executor, 
or  (u  administrator,  or  as  assignee,  he  can  only  declare  for  causes 
of  action  accruing  to  him  in  such  character.  The  cases  are  col- 
lected in  a  note  to  an  anonymous  case  reported  in  1  Dowl.  97  ; 
and  see  Christio  v.  Bell  ( 16  M.  &  W.  169).  Analogous  rules  hold 
with  respect  to  defendants. 

8o  as  to  the  conclusion,  the  declaration  will  be  irregular  if  the  ConeluHon  of 
form  prescribed  is  not  followed.  *    declaration. 

ParHenlars  rf  Demand. 

See  the  rules  of  court  (R.  O.,  H.  T.  1858,  rr.  19—21 )  as  to  the  portieutan 
delivery  of  particulars  of  demand,  post,  of  demand. 

GO.  In  all  cases  in  which,  after  a  plea  in  abatement  Commence- 
of  the  nonjoinder  of  another  person  as  defendant,  the  "aTation^*" 
plaintiff  shall,  without  having  proceeded  to  trial  on  after  oiea  of 
an  issne  thereon,  commence  another  action  against  the  ^      ° 
defendant  or  defendants  in  the  action  in  which  such 
plea  in  abatement  shall  have  been  pleaded  and  the 
person  or  persons  named  in  such  plea  in  abatement  as 
joint  contractors,  or  shall  amend  bj  adding  the  omitted 
defendant  or  defendants,  the  commencement  of  the 
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Cauttur 
breve. 


declaration  shall  be  in  the  following  form,  or  to  the 
like  effect : 

[Venue.]  "A.  B.  by  E.  F.,  his  attorney  \ar  *  in 
his  own  proper  person,'  &c.],  sues  (7.  D.  and 
G,  H.y  which  said  <7.  D.  has  heretofore  pleaded 
in  abatement  the  nonjoinder  of  the  said  G,  H^ 
for,"  S^c. 

This  section  is  in  the  words  of  the  old  rule  of  H.  T.,  4  Will.  4. 
It  is  advisable  to  adhere  to  the  form  given  by  the  section,  as 
a  departure  from  it  may  be  irregular  (  Whitt  v.  Fellham,  3  C.  B. 
668). 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  may 
amend  his  writ,  serve  it  on  the  added  defendants  (s.  38,  amte^ 
p.  45 ),  and  declare  de  novo.  If  the  plea  it  true  in  fact,  he  will 
have  to  pay  costs  (s.  39,  a»/e,  p.  46). 

To  avoid  the  payment  of  costs,  the  plaintiff  may  enter  a  rot- 
tetur  breve.  To  do  so  he  ought  strictly  to  make  up  the  record, 
but  in  practice  this  is  not  done,  the  plaintiff  only  delivering  a 
copy  or  the  entry  entitled  in  the  court  and  cause  to  the  defendant's 
attorney  as  if  it  were  an  ordinary  pleading.  If  this  course  be 
adopted,  the  form  given  by  this  section  will  not  be  applicable  to 
the  new  action,  but  the  declaration  will  commence  in  the  ordinary 
form. 


Declaration 
for  libel  or 
•laoder. 


61.  In  actions  of  libel  and  slander  the  plaintiff  shall 
be  at  liberty  to  aver  that  the  words  or  matter  com- 
plained of  were  used  in  a  defamatory  sense,  specifying 
such  defamatory  sense  without  any  prefatory  averment 
to  show  how  such  words  or  matter  were  used  in  that 
sense,  and  such  averment  shall  be  put  in  issue  by  the 
denial  of  the  alleged  libel  or  slander  ;  and  where  the 
words  or  matter  set  forth,  with  or  without  the  alleged 
meaning,  show  a  cause  of  action,  the  declaration  shall 
be  sufficient. 

Formerly  when  a  libel  or  slander  stated  in  direct  terms  that 
which  by  law  was  in  itself  actionable,  there  was  no  diflSculty  in 
declaring.  But  when  the  expressions  used  were  only  actionable 
when  taken  in  connection  with  other  precedent  facts,  it  had  be- 
come necessary  to  allege  those  facts  in  the  declaration,  and  to 
show  that  the  expressions  complained  of  were  used  in  reference 
to  them,  so  that  the  meaning  imputed  by  the  plaintiff  to  the  ex- 
pressions used  (technically  the  tnf»iie«i(/o)  might  not  only  be 
explained,  but  appear  to  be  warranted.  This  gave  rise  to  many 
difficulties,  and  in  numerous  instances  judgment  has  been  arrested, 
because  the  innuendo  has  not  been  supported  by  the  prefatory 
statements,  though  the  jury  had  found  that  the  libellous  meaning 
alleged  had  been  intended  by  the  defendant.  This  technical 
pleading  is  no  longer  the  reproach  of  the  law  of  libel ;  and  the 
alteration  effected  by  this  section  seems  to  be  best  capable  of 
illustration  by  suting  an  actual  cue. 
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Id  Ahxander  ▼.  Angle  (1  C.  &  J.  143),  the  introductory  SYer- 
ment  was  that  the  plaiotiff  was  a  livery  stable  -keeper^  and  that 
one  F.  P.  had  become  bankrupt,  and  the  plaintilf  was  about  to 
prove  a  debt  justly  due  to  him  under  the  commission  of  bank- 
ru]>t  The  words  used  by  the  defendant,  and  relied  upon  as 
actionable,  were,  '*  You  (the  plaintiff) are  a  regular  prover  under 
bankruptcies."  The  innuendo  was,  that  the  plaintiff  was  accus- 
tomed to  prove  fictitious  debts  under  commissions  of  bankrupt. 
This  was  held  bad,  as  not  warranted  by  the  inducement ;  but  if 
that  inducement  had  been  that  a  conversation  had  taken  place 
with  reference  to  the  proof  of  Jieliiiout  debta,  the  declaration 
might  (the  court  admitted)  have  been  good. 

In  Schedule  B.,  No.  S3,  poet,  is  given  a  form  of  a  declaration 
in  libel,  founded  evidently  on  this  case. 

See,  as  to  the  application  of  tliis  section,  Galtoey  v.  Marthail  (9 
Exch.  294) ;  Hemmingt  ▼.  Gauon  (£.  B.  &  £.  346 ;  L.  J.  27,  Q. 
B.  252). 

Pleas  and  Subsequent  Pleadings. 

And  as  to  pleas  and  subsequent  pleadings,  be  it 
enacted  as  follows  : — 

62.  No  rule  to  plead  or  demand  of  plea  shall  be  ne-  ^^  *• 
cessary,  and  the  notice  to  plead  indorsed  on  the  de-  demand  of 
claration  or  delivered  separatelj  shall  be  sufficient.        fuhed*^ 

After  the  lapse  of  a  year  from  the  last  proceeding  in  the  cause,  Term**  «o- 
«  defendant  is  entitled  to  a  calendar  month's  notice  of  the  plain-  '^f/J**^ 
tiff's  intention  to  proceed,  R.  G.,  H.  T.  1853,  r.  176.  post.  «««»«#•• 

The  want  of  notice  to  plead,  which  is  substituted  for  the  old  irregular 
rule  to  plead,  is  an  irregularity;  and  a  judgment  signed  for  ""'*''* 
want  of  a  plea  may  be  set  aside.  Yet  where  a  declaration  was 
endorsed  "  to  plead  in  — — ,*'  it  was  held  that  it  should  be  under- 
stood to  mean  within  the  number  of  days  allowed  by  the  rules  of 
the  court,  and  the  court  refused  to  set  aside  a  judgment  signed 
in  default  of  a  plea  {H\fferman  v.  Langelfe,  2  B.  &  P.  363).  A 
notice  which  gives  less  time  than  the  defendant  is  entitled  to 
would  be  irregular  ( s.  63,  n.,  i^fra).  The  defendant  may  waive  an 
irregularity  in  the  notice,  as  by  taking  out  and  serving  a  sum- 
mons for  time  to  plead  ( Bolton  v.  Manning,  6  Dowl.  769.  See 
Pearson  r.  Rejfnolds,  4  East,  671 ;  Nias  ▼.  Spratley,  4  B.  &  C. 
386). 

63.  In  cases  where  the  defendant  is  within  the  ju-  Time  for 
risdiction,  the  time  for  pleading  in  bar,  unless  extended  {JSri"/!!- 
bj  the  court  or  a  judge,  shall  be  eight  days  ;  and  a  fendantis 
notice  requiring   the  defendant  to   plead  thereto  in  dktioD,^to^b« 
eight  days,  otherwise  judgment,  may,  whether  the  sight  days, 
declaration  be  delivered  or  filed,  be  indorsed  upon  the 
declaration  or  delivered  separatelj. 

This  section  is  confined  to  pleas  in  har^  so  that  pleas  in  abate- 
ment must  still  be  pleaded  within  four  days  (see  p.  39,  ante). 
After  judgment  of  respondeat  ouster,  a  defendant  had  only  four  j^^^ 
days  to  plead  in  bar  {CamiwtU  v.  Earl  ^Stirling,  1  Dowl.  265);  pmtedi 
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form  of  the  statute,  or  to  that  effect ;  but  everj  such 
plea,  avowry  or  cognizance  shall  be  written  in  a  se- 
parate paragraph,  and  numbered,  and  shall  commence 
as  follows,  or  to  the  like  effect : 

**  And  for  a  second  [^c]  plea,  the  defendant  sajs, 
that  [^here  state  secondy  SfC,  defence']  ;" 

or  if  pleaded  to  part  only,  then  as  follows,  or  to  the 
like  effect : 

**  And  for  a  second  [^c]  plea  to  [_stafing  to  what 
it  is  pleaded]^  the  defendant  sajs  that,"  SfC. 

and  no  formal  conclusion  shall  be  necessary  to  anj 
plea,  avowry,  cognizance  or  subsequent  pleading. 

A  material  ▼ariation  from  the  prescribed  form  may  afford  ground 
for  an  application  to  set  aside  the  plea  (see  s.  59,  n.,  ante,  p.  60 >• 
Thus  the  omission  to  state  whether  the  defendant  pleads  m  per- 
son, or  by  attorney,  is  irregular,  and  is  a  ground  for  settiDg 
aside  the  plea,  or  for  an  amendment  at  the  defendant's  cosL  A 
plea  pleaded  in  the  name  of  a  person  who  is  not  an  attorney,  is 
not,  it  seems,  a  nullity  {Hill  ▼.  Mill*,  2  Dowl.  696).  It  might  be 
set  aside  as  irregular. 

But  the  court  will  not  set  aside  a  plea  as  irregular  on  the 
ground  of  its  having  an  informal  commencement  {Baeon  v,  Athtomf 
6  DowL  94). 

If  a  plea  be  pleaded  to  one  count  only  of  a  declaration,  it 
ought  to  be  so  framed,  otherwise  it  will  be  taken  to  be  pleaded  to 
the  whole  declaration  {Putney  v.  5Wa»,  2  M.  &  W.  72).  If  a 
plea  profess  to  answer  the  whole  declaration,  but  the  matter 
pleaded  answer  only  a  part,  the  plaintiff  may  demur  ( 1  Wnis« 
Saund.  28  a  (3) ;  and  see  Eddison  v.  Pigram,  16  M.  &  W«  137 ; 
Ckappell  V.  DaviHsoH,  18  C.  B.  194).  If  a  plea  began  as  an 
answer  to  a  part,  and  contained  in  the  body  an  answer  to  the 
wbole,  it  might  formerly  have  been  demurred  to  specially  (  Gray 
V.  Pindar,  2  B.  &  P.  427).  Now,  unless  amended  under  a.  52 
(anU,  p.  52),  the  plaintiff  may  perhaps  sign  judgment  to  the  part 
not  answered  in  the  banning  (1  Wms.  Saund.  ubi  tmpra), 

68.  Any  defence  arising  after  the  commencement 
of  anj  action  shall  be  pleaded  according  to  the  fact^ 
without  any  formal  commencement  or  conclusion  ; 
and  anj  plea  which  does  not  state  whether  the  defence 
therein  set  np  arose  before  or  after  action  shall  be 
deemed  to  be  a  plea  of  matter  arising  before  action. 

See  Grtitff  v.  Gi6«0ii(L.  R.  1,  Ex.  112);  Brook*  v.  Jemtingt  (L. 
IL,  1  C.  P.  476). 

A  plea  containing  a  defence  arising  after  action  msy  be  pleaded 
together  with  pless  of  defences  arising  before  action,  but  the 
plaintiff  may,  by  confessing  such  plea,  entitle  himself  to  the  coats 
of  the  cause  up  to  the  plea  (R.  PI.,  T.  T.  1853,  r.  22,  pott),  A 
plea  putt  durrHn  eontknMmet  may  be  confessed  by  the  plaintiff 
with  nmilar  result  as  to  costs ;  but  these  provisions  do  not  apply 
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in  the  case  of  pleas  pleaded  by  one  of  leTeral  defendants  (R.  PU 

T.  T.  1858,  r.  28,  pott).    These  rules  have  been  held  to  apply  in  P.  PL.  T.  r. 

the  case  of  a  confession  of  a  plea  of  a  plaintifTs  conviction  of  l|^'>  '^'  ^* 

felony  {Bamett  v.  London  and  North  Wetttm  Railway  Company ,  t  ' 

5  H.  &  N.  604 ;  L.  J.  29,  Ex.  384;  see  also  Plummer  v.  Hedge, 

L.  J.  24,  a  B.  ( Bail  Court)  24 ;  Hill  v.  Howell,  Q.  B.,  T.  T. 

1860,  Law  Times,  26  May,  1860,  p.  180;  Cooke  v.  Hopewell,  11 

Exch.  558  ;  Morgan  v,  Harding,  11  W.  R.  65,  Q.  B.,  M.  T.  1862 : 

and  notes  to  following  section).  t 

69.  In  cases  in  which  a  plea  puis  darrein  con-  Pieapiii« 
tinuance  has  heretofore  been  pleaded  in  banc  or  at  unwnee°*' 
nisi  priuB,  the  same  defence  maj  be  pleaded,  with  an  ^^en  and 
allegation  that  the  matter  arose  after  the  last  pleading ;  pteldML* 
and  such  plea  may,  when  necessary,  be  pleaded  at  nisi 
prius,  between  the  tenth  of  August  and  twenty-fourth 
of  October  ;  but  no  such  plea  shall  be  allowed,  unless 
accompanied  bj  an  affidavit  that  the  matter  thereof 
arose  within  eight  days  next  before  the  pleading  of 
such  plea,  or  unless  the  court  or  a  judge  shall  o^er- 
wise  order. 

See  R.  PL,  T.  T.  1858,  rr.  22,  23,  pott,  and  notes. 

A  plea  puit  darrein  continuance  may  be  pleaded  at  any  time  Plea  pnia 
before  verdict,  even  after  the  jury  have  retired  to  consider  their  Jj"**"  ****** 
verdict  {Peartan  v.  Parkint,  Bui.  N.  P.  310).    There  can  be  but  ^"""^•* 
one  plea  of  this  nature  (Bui.  N.  P.  812).    If  pleaded  after  a 
demurrer  it  operates  as  a  retraxit  of  the  demurrer  {Stoner  v. 
Gibbont,  Moore,  871 ;  and  Solomon  v.  Graham,  6  £.  &  B.  609). 

By  pleading  this  plea  the  defendant  abandons  all  his  former 
pleas  {Barber  y.  Palmer,  1  Salk.  178).  It  may  be  pleaded  if 
any  issue  remains  to  be  tried,  although  on  other  issues  the 
plaintiff  has  already  obtained  judgment  ( IVagner  v.  Imbrie,  6 
Exch.  380). 

If  pleaded  at  Nisi  Prius,  it  must  be  delivered  to  the  judge,  not  Bow  pleaded. 
to  the  attorney  of  the  opposite  party  {Payne  v.  Shenttone,  4  D.  & 
L.  896).  And  the  judge  has  no  discretion,  if  it  is  good  in  form 
and  accompanied  with  a  proper  affidavit,  but  to  receive  it  {CoT" 
paration  qf  Ludlow  v.  Tyler,  7  C.  &  P.  537).  See  a  curious  plea 
puit  darrein  continuance  in  Todd  v.  Emly  (9  M.  8t  W.  606;,  in 
which  case  the  judge  dispensed  with  an  affidavit. 

If  pleaded  at  Nisi  Prius,  it  must  be  certified  on  the  back  of  the  Bow  replied 
record  and  returned  to  the  court  ( Towntend  v.  Smith,  1  C.  &  K.  ^* 
160),  when  the  plaintiff  may  reply  or  demur  as  in  other  cases 
(Corporation  of  Ludlow  y.  Tyler,  ubi  tupra).    It  cannot  be  replied 
to  at  Nisi  Prius  {Patcall  v.  Hortley,  3  Car.  8r  P.  872). 

If  the  plaintiff  replies  or  demurs,  the  defendant,  if  successful, 
vnll  not  be  entitled  to  costs  incurred  prior  to  the  plea  {Littleton 
y,  Cyof«,4B.  &C.  117). 

The  plea  must  be  pleaded  within  eight  days  after  the  matter  Time  for 
of  defence  has  arisen,   unless  the  court  or  a  judge  otherwise  pleading. 
orders.    An  order  was  made  for  leave  thus  to  plead  after  the 
lapse  of  a  considerable  period ;  it  being  shown  that  the  omiuion 
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to  plead  within  the  time  fNreieribed  had  oot  ariaen  finom  may 
culpable  conduct  on  the  part  of  the  defendant,  and  had  occa- 
sioned no  disadvantage  to  the  plaintiff  (Poyiw  t.  ShttuUm,  ubi 
tupra ;  Dunn  ▼.  LoftuMt  8  C.  B.  76). 
What  wutff  bt  A  release  from  the  plaintiff,— that  he  has  beeone  a  bankmpt 
tktuplMded,  OP  an  insolyenf,  a  plea  now  pleadable  eight  days  after  the  as. 
signees  decline  to  continue  the  action  and  me  security  for  ooats 
(s.  142,  post)t—the  bankruptcy  of  the  defendant, — ^in  an  action  by 
an  administrator,  that  the  letters  of  administration  have  been  re- 
voked,—the  conviction  of  the  plaintiff  of  felony  {Bamett  ▼.  Lorn- 
don  and  North  Western  Railway  Company,  £  H.  &  N.  604  ;  L.  J. 
29,  Exch.  334),— the  plaintiff's  having  become  an  alien  enemy 
through  a  declaration  of  war  (jllcinout  v.  Nigren,  4  E.  &  B  217), 
— are  instances  of  cases  in  which  this  plea  may  be  pleaded.  The 
plea  of  abatement  by  the  coverture  or  the  plaintiff  is  taken  away 
{•,1^1,  post). 

As  to  pleading  the  bankruptcy  or  inaolvency  of  the  p]ainti£( 
•ee  8.  142,  post. 

A  plea  puis  darrein  eonHmumee  b  in  abatement  or  in  bar,  as  in 
other  cases. 

If  pleaded  at  Nisi  Prius  the  plea  ought  to  show  that  it  is 
pleaded  before  the  presiding  judge. 

The  plea  must  be  accompanied  by  an  affidavit,  anlasa  the  oonrt 
or  a  judge  otherwise  orders,  as  in  the  case  of  Todd  ▼.  Bmlg  (ubi 
supra)  I  and,  if  the  plea  be  pleaded  at  Nisi  Prius,  it  roust  be  sworn 
before  the  presiding  judge  (BartleU  v.  Leightom,  S  G.  &  P.  408). 
When  the  affidavit  referred  to  the  plea  thereunto  annexed,  bat 
was  not  itself  entitled  in  the  cause,  it  waa  held  sufficient  in  form 
(Prince  V.  Nicholson,  5  Taunt  833). 

See  notes  to  s.  18  (ante,  p.  17  et  seq.);  and,  generally,  Chitt. 
Pr.  12th  ed.  vol.  ii.  pp.  919--923. 

court  to**"***  ^^'  ^*  ^^^  ^  lawful  for  the  defendant  in  all  actions 
tain  actions^  (excspt  actioDs  for  assault  and  battery,  false  imprison* 
meat,  libel,  slander,  malicious  arrest  or  prosecution, 
criminal  conversation  or  debauching  of  the  plaintiff's 
daughter  or  servant),  and  by  leave  of  the  court  or  a 
judge,  upon  such  terms  as  thej  or  he  may  think  fit, 
for  one  or  more  of  several  defendants  to  pay  into  court 
a  sum  of  money  by  way  of  compensation  or  amends  : 
provided  that  nothing  herein  contained  shall  be  taken 
to  affect  the  provisions  of  a  certain  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  Majesty, 
intituled,  ^^  An  Act  to  amend  the  Law  respecting  de- 
famatory Wordsand  Libel." 

The  effect  of  a  plea  of  payment  into  court  is  to  admit  a  cause 
of  action,  and  that  damages  to  the  amount  paid  in  have  been 
sustained  by  the  plaintiff  It  does  not  necessarily  admit  the 
cause  of  action  alleged  in  the  declaration  (Story  v.  Fiwui$,  6  £zch. 
128 :  Knight  v.  Egerttm,  7  Exch.  407  i  Schregerw.  Cardem,  U  C.  B. 
851 :  Perren  v.  Momnouth  Railway  Company,  11  C.  B.  855). 


PLEAS  AKD  BUB8XQUSNT  PLEADIN08.  71 

Payment  of  money  into  coort  in  Mtiifaction  of  damagee  may  be 
made  by  one  tenant  in  common,  in  an  action  in  tretpaM  brought 
by  his  CO' tenant  for  destruction  of  the  common  property  {CtbmP' 
wHL  V.  H€dg€9,  1  H.  &  C.  421 ;  L.  J.  31,  Ex.  497). 

Particulars  of  intended  appropriation  were  ordered  by  the 
Court  of  Exchequer,  Bramwell,  B.  duhitanttj  in  Baxtndak  ▼• 
Great  IVuttm  Railway  Company  (6  H.  &  N.  95;  L.  J.30,  Ez« 
63);  but  in  a  later  case  iThamet  Iron  Works  and  SMp  BuUding 
Company  v.  Royal  Mail  Steam  Packet  Company,  10  C.  B.,  N.  8. 
375 ;  L.  J.  30,  C.  P.  265)  they  were  refused  by  the  Court  of 
Common  Pleas,  and  the  former  case  distinguished,  if  not  dis- 
approved. 

The  term  "all  actions"  is  sufficiently  large  to  include  detinue,  /„  ^^^ 
in  which,  however,  the  defendant  usually  applies  to  a  judge  to  aeiiom, 
stay  proceedings  on  his  giving  up  the  chattels,  and  paying 
nominal  damages  and  costs;  and  if  the  plaintiff  insists  upon 
going  on  for  substantial  damages,  it  may  be  made  part  of  the 
order,  that  unless  he  recovers  more  thau  nominal  damages,  he 
shall  pay  the  costs  of  the  action ;  and  terms  may  be  put  on  both 
parties  IPhittipe  v.  Howard^  3  Dowl.  362).  Analogous  proceed- 
ings may  be  had  in  trover  {Peacock  v.  NicholUt  8  Dowl.  367).  It 
has  acc<MrdingIy  been  held,  that  payment  into  court  may  be  made 
in  respect  of  damages  claimed  {Cro^fSeld  v.  Such,  8  Exch.  159); 
but  it  could  not  be  made  so  as  to  defeat  the  plaintiff's  claim  for 
a  return  of  his  goods  under  the  C.  L.  P.  A,  1854,  s.  78,  pott, 
{jillan  V.  Dunn,  Li.  J.  26,  Ex.  185).  If,  therefore,  in  detinue,  the 
plaintiff  proceeded  only  for  damages  for  the  detention,  this  plea 
was  applicable;  otherwise  not.  These  words  also  include  trover, 
in  which  payment  into  court  could  not  formerly  be  pleaded 
(England  v.  Wateon,  1  DowL  N.  S.  398;  Key  ▼.  Thimbkbey,6 
Exch.  692). 

It  has  been  held  {Bishop  qf  London  ▼.  BPNeil,  9  Exch.  490), 
that  it  does  not  warrant  payment  into  court  on  a  bond  within  the 
8  &  9  Will.  3,  c  11.*  (See  as  to  money  bonds,  4  &  5  Ann.  c.  16, 
a.  13,f  and  England  ▼.  fVatson,  9  M.  &  W.  333.) 


•  ft  ft  9  WUl.  S,  o.  11,  ■.  8.  That  in  all  aettona  which  ihall  be  oom- 
mcnced  or  prMeented  in  anj  of  H<«  Majeity's  Courts  of  Record,  upon  anf 
bond  or  bonds,  or  on  any  penal  sum  for  nnn performance  of  anj  covenants 
or  agreements  in  any  indenture,  deed  or  writing  contained,  the  plalntlfT  or 
plaintiffs  may  assign  as  many  breaches  as  he  or  they  shall  think  lit,  and  the 
jury,  upon  trial  of  such  action  or  actions,  shall  and  may  assess  not  only  such 
damages  and  costs  of  suit  at  have  heretofore  been  usually  done  In  such 
eaeee,  but  also  damages  for  such  of  the  said  breaches  so  to  be  assigned  as 
the  plaintiff  upon  the  trial  of  the  Issues  shall  prove  to  have  been  broken, 
and  that  the  like  Judgment  shall  be  entered  on  such  verdict  as  heretofore 
hath  been  naually  done  in  such  like  actions ;  and  if  Judgment  shall  bo 
given  fur  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nihil  dieU,  the 
ptaintUr  upon  the  roll  may  suggest  as  many  breaches  of  the  covenants  and 
agreements  as  he  shall  think  flt,  upon  which  shall  issue  a  writ  to  the  sheriff 
or  that  ooonty  where  the  action  shall  be  brought,  to  summon  a  Jury  to  appear 


f  4  ft  S  Ann.  e.  16,  i.  18.  And  be  it  fUrther  enacted,  by  the  authority 
aforea^,  that  if,  at  any  time  pending  an  action  upon  any  such  bond  with 
a  penalty,  the  defendant  shall  bring  in'.o  the  court  where  the  action  shall 
be  depending  all  the  principal  money  and  interest  due  on  such  bond,  and 
also  all  such  costs  as  have  been  expended  in  any  suit  or  suite.  In  law  or 
equity,  upon  such  bond,  the  said  money  so  brought  In  shall  be  deemed  and 
taken  to  be  in  fnJl  eatisfactlaa  and  discharge  of  the  aaid  l>ond,  and  the 
court  shall  and  may  give  iudgment  to  discharge  every  such  del^pndant  of 
and  £tom  the  same  aecordmgly. 
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c.L.P.  A,         Now  by  the  C.  L.  P.  A.  1860,  t.  25  (which  lee,  po»t\  payment 
lUO,  M.2S—   imQ  court  may  be  made  (by  leave  of  the  court  or  a  judge)  in 
actions  on  common  money  bonds,  and  in  detinue.     And  payment 
into  court  may  now  be  made  by  plaintiffs  in  actions  of  replevin. 

In  actions  under  Lord  Campbell's  Act,  9  &  10  VicL  c.  93,  the 
defendant  was  obliged  to  pay  into  court  a  separate  sum  in  respect 
of  the  claim  of  each  of  the  persons  entitled  to  compensation ; 
but  this  difficulty  under  which  the  defendant  laboured  baa  been 
now  removed  by  stat.  27  &  28  Vict.  c.  95,  s.  2,  which  enacts  that 
he  may  pay  money  into  court  as  a  compensation  in  one  sum  to 
all  persons  entitled  under  the  former  act  without  specifying  the 
shares  into  which  it  shall  be  divided  by  the  jury,  and  if  the  sum 
be  not  accepted  and  an  is.«ue  be  taken  by  the  plaintiff  as  to  its 
sufficiency  and  the  jury  shall  think  the  same  sufficient,  the  de- 
fendant shall  be  entitled  to  the  verdict  upon  that  issue. 

in  rupeet  of       The  defendant  may  pay  money  into  court  in  respect  of  one  or 

M«  ofuveral  more  of  several  counts  {Fulwell  v.  Hall^  2  Wm.  Bl.  837  ;  HaUett 

eounis.  y   £ggf  j„^i^  Company,  2  Burr.  1120).     So  he  may  in  respect  of 

all  the  counts,  and  it  is  not  necessary  to  sp(H:ify  how  much  is 

paid  to  one  count,  how  much  to  another  ( Marshall  v.  Whiteside^ 

4  Dowl.  766),  except  there  are  counts  on  a  bill  or  note,  when  the 

Slea  must  specify  how  much  of  the  money  paid  in  applies  to  the 
ill  or  note  {Jourdain  v.  Johnttm,  2  C.  M.  &  R.  564,  and  TaiUr- 
tall  V.  ParkinsoHt  16  M.  &  W.  752).  So  he  may  in  respect  of  a 
part  of  a  count  (s.  71,  jtoit,  p.  74). 

Where  two  actions  were  brought  for  the  same  cause  of  action 
against  two  co- contractors,  and  in  one  of  them  the  defendant 
had  paid  300/.  into  court,  the  court  allowed  the  other  defendant 
to  plead  payment  into  court  of  that  sum,  without  his  actually 

before  the  jtt»ticet  or  justice  of  attise  or  nUl  prlut  of  that  county,  to  Inquire 
of  the  truth  of  every  one  of  those  breaches,  and  to  assess  the  damages  that 
the  plaintiff  shall  have  sustained  thereby;  in  which  writ  it  shall  be  com- 
manded to  the  said  Justices  or  Justice  of  assise  fx  nisi  prius,  that  he  ur  they 
shall  make  a  return  thereof  to  the  court  ttom  whence  the  same  shall  issue, 
at  the  time  in  such  writ  mentioned ;  and  in  case  the  defendant  or  defendants, 
after  such  Judgment  entered,  and  before  any  execution  executed,  shall  pay 
into  the  court  where  the  action  shall  t>e  brought,  to  the  use  of  the  plaintiflT 
or  plaintiffs,  or  his  or  their  executors  or  administrators,  such  damages  ao  to 
be  assessed  by  reason  of  all  or  any  of  the  breaches  of  such  covenants,  to- 

g ether  with  the  costs  of  suit,  a  stay  of  execution  of  the  said  Judicment  shall 
e  entered  upon  record ;  or  if,  by  reason  of  any  execution  executed,  the 
.  plaintiff  or  plaintiffs,  or  his  or  their  executors  or  administrators,  shall  lie 

lUlly  paid  or  satisfied  all  such  damages  so  to  be  assessed,  together  with  his 
or  their  costs  of  suit,  and  all  reasonable  charges  and  expenses  for  executing 
the  said  execution,  the  body,  lands  or  goods  of  the  defendant  shall  be 
thereupon  forthwith  discharged  from  the  said  execution,  which  shall  like> 
wise  be  entered  upon  record ;  but  notwithstanding  in  each  case  auch  Judg- 
ment  shall  remain,  continue  and  be  as  a  further  security,  to  answer  to  the 
plaintiff  or  plaintiffs,  and  his  or  their  executors  or  administratora,  such 
damages  as  shall  or  mav  be  sustained  for  further  breach  of  any  covenant  or 
covenants  in  the  same  indenture,  deed  or  writing  contained,  upon  which 
the  plaintiff  or  plaintiffs  may  have  a  scire  facias  upon  the  aaid  Judgment 
against  the  defendant,  or  against  his  heir,  terre-tenants,  or  his  executors  or 
administrators,  suggesting  other  breaches  of  the  said  covenants  or  agree- 
ments, and  to  summon  him  or  them  respectively  to  show  cause  why  execn- 
tion  should  nut  l>e  had  or  awarded  upon  the  said  Judgment,  upon  which 
.  there  shall  be  the  like  proceeding  as  was  in  the  action  of  debt,  upon  the 

said  bond  or  obligation  for  assessing  of  damages  upon  trial  of  issues  Joined 
upon  such  breaches,  on  inquiry  thereof  upon  a  writ  to  be  awarded  la 
manner  as  aforesaid ;  and  that  upon  payment  or  satisfaction  In  manner  as 
afores^d,  of  tuvh  fiiture  damages,. costs  and  charges  as  aforesaid,  all  fur- 
ther proceedings  on  the  said  Judgment  are  a.-^ain  to  be  stayed,  and  so  lo/snt 
qtutie*t  and  the  defendant,  his  body,  lands  or  goods,  ahall  be  diaeharfe4  out 
of  execution  as  aforesaid. 


PLEAS  AND  SVBSBQUEHT  PLEADINGS.  79 

paying  it  in  (Rndatt  v.  MmOUam,  16  M.  &  W.  828»  Aldenon»  B.) ; 

The  defendant  will  not  be  allowed  to  plead  any  other  defence  ^^  ^^^^ 
to  that  part  of  the  declaration  to  which  the  plea  of  payment  into  fjSlS*'*'^" 
court  applies  (  Thomson  ▼.  JaefcMon,  8  Dowl.  491 ;  Hart  v.  Domty, 
1  H.  &  N.  609).  He  must  plead  the  plea  of  payment  into  court ; 
if  it  is  to  a  part  of  the  declaration,  to  such  part  only  (s.  71,  poit, 
p.  74).  ^  The  plea  may  be  amended,  and  in  one  case  where  money 
was  paid  into  court  in  mistake,  it  was  allowed  to  be  withdrawn 
( Iftbtier  V.  JSbMry,  10  Ex.  901 ;  L.  J.  24,  Ex.  186,  Exch.  Ch.) 

One  of  several  defendanta  may,  by  leave  of  the  court  or  a 
judge,  nay  money  into  couru  It  had  not  been  the  practice  to 
allow  this;  the  case  above  mentioned  of  two  acttona  being 
brought  against  co-contractors  is  different  from  the  case  of  co- 
defendants  (see  JTay  ▼.  Panehiman  and  others,  2  Wm.  Bl.  1029). 

Subject  to  the  exceptions  in  the  statute  and  to  the  above  ob- 
servations, the  defendant  may  pay  money  into  court  in  all  actions. 
The  exception  does  not  extend  to  an  action  for  assault  and  bat* 
tery  of  the  plaintiff^s  servant  (Newton  y.  Hol/ord,  2  D.  &  L.  544). 
The  exceptive  clause  ''means  actions  where  the  injury  to  the 
plaintiff  is  the  subject  of  the  actioiL  When  the  assault  is  upon 
some  member  of  the  plaintiff's  family,  or  person  in  his  service, 
the  gist  of  the  action  is  the  loss  sustained,  and  the  case  is  not 
within  the  exception." 

The  sum  to  be  paid  into  court  ought  to  be  the  amount  claimed,  Jwtomni  io  ks 
and,  in  the  case  of  a  debt,  with  interest  down  to  the  day  rf  pay-  P**^ 
ment  into  court  (Kidd  v.  Walker,  1  Dowl.  831).    A  plea  of  pay-  Awtemdwtent 
nent  into  court  may  be  amended,  and  a  further  sum  allowed  to  ^/P*^^ 
be  paid  in  on  application  to  a  judge  ( Domett  v.  Young,  Car.  & 
Mar.  466) ;  and  see  as  to  such  a  plea  being  withdrawn  (  Webster 
▼.  Emery,  uld  supra). 

The  proviso  in  the  concluding  part  of  this  section  relates  to  ^*^.''  ^ 
the  second  section  of  the  statute  there  mentioned,  which  pro-  ^^^  ^*^ 
▼ides,  that  in  an  action  for  a  libel  contained  in  any  newspaper  or  '  '  ' 
periodical  publication,  the  defendant  may  plead  that  such  libel 
was  inserted  without  actual  malice,  and  without  gross  negligence, 
and  that  before  action,  or  at  the  earliest  opportunity,  he  inserted 
in  such  newspaper  or  publication  a  full  apology,  or,  if  the  news- 
paper or  publication  snould  be  published  at  intervals  exceeding 
one  week,  had  offered  to  publish  the  said  apology  in  any  news- 
paper  or  periodical  publication  to  be  selected  by  the  plaintiff; 
and  that  every  such  defendant  shall,  upon  filing  such  plea,  be  at 
liberty  to  pay  into  court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such  Kbel,  and  such 
payment  into  court  shall  be  of  the  same  effect,  and  be  available 
in  the  same  manner  and  to  the  same  extent,  and  be  subject  to 
the  same  rules  and  regulations  as  to  payment  of  costs  and  the 
form  of  pleading,  as  if  actions  for  libel  had  not  been  excepted 
from  the  personal  actions  in  which  it  is  lawful  to  pay  money  into 
court.  To  such  plea  it  is  competent  to  the  plaintiff  (by  the  same 
section)  to  reply  generally,  denying  the  whole  of  such  plea. 

l*he  special  plea  of  apology  and  payment  given  by  this  statute 
cannot  be  pleaded  with  not  guilty  to  the  same  part  of  the  decla- 
ration (O'Brien  v.  Clement,  15  M.  &  W.  435).  See  upon  this 
plea,  Lqfone  ▼.  Smith  (3  H.  &  N.  735;  L.  J.  27,  Ex.  33 ;  and 
4  H.  &  N.  158>. 

I>.  E 
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into  court,         ini.        ijj-ii  iT     ^      ^% 

how  piMdii.  Bhall  be  pleaded  m  all  cases,  as  near  as  may  be,  in  the 
following  form,  mutatis  mutandis : — 

^  The  defendant,  hj  his  attorney  [^or  in  person, 
^c]  [if  pleaded  to  party  say,  as  to  £  parcel 
of  the  money  claimea],  brings  into  court  the  sum 
of  £  and  says  that  the  said  sum  is  enough  to 
satisfy  the  claim  of  the  plaintiff  in  respect  of  the 
matter  herein  pleaded  to." 

The  words  "  at  mem  at  wtaff  ht**  only  authorise  each  aJteratioiis 
at  may  be  necessary  in  order  to  adapt  the  plea  to  the  namea  pf 
the  parties,  to  the  form  of  actioni  to  the  aaitt  paid,  and  the  like 
(Jtton  ▼.  Ptrket,  15  M.  &  W.  S85). 

The  word  "claim"  ooTers  a  demand  of  any  nature. 

Justices  and  others  paying  money  into  court  under  particnlar 
statutes  need  not  state  in  the  plea  the  character  in  which  they 
make  the  payment  {Jston  t.  Perkut  «M  mpra,  where  many  ata- 
tutes  are  referred  to;  Kty  ▼.  ThimbUbey,  6  Bxeh.  692;  Tkompmm 
T.  Sheppard,  4  E.  ft  B.  53).  The  form  of  the  plea  given  in  the 
foregoing  section  should  be  adhered  to,  and  the  character  or  spe- 
cial eireumstances  of  the  payment  should  not  be  set  out  ( Tkomptom 
▼.  Shtppard,  »6t  tupra)* 

72.  No  rule  or  judge's  order*  to  pay  money  into 
court  shall  be  necessary,  except  in  the  case  of  one  or 
more  of  several  defendants,  but  the  money  shall  be  paid 
to  the  proper  officer  of  each  court,  who  shall  give  a 
receipt  for  the  amount  in  the  margin  of  the  pl^  and 
the  said  sum  shall  be  paid  out  to  the  plaintiff  or  to 
his  attorney,  upcm  a  written  authority  from  the  plain- 
tiff on  demand. 

The  defendant  should  take  care  to  have  the  officer's  receipt 
on  the  margin  of  the  plea,  as  the  omission  may  afford  ground 
for  application  to  set  aside  the  plea  for  irregularity  ( Hanan  v. 
Busk,  Har.  .Dig.  7858 ).  Taking  the  money  out  of  court  is  a 
waiver  of  any  irregularity  in  paying  it  in  {Gr\ffliht  v.  Wiliiamt,  I 
T.  R.  710). 

If  the  plaintiff  die^,  the  money  will  be  paid  out  only  to  his 
legal  repreaenutive  (Palmer  v.  Reippentiein,  I  M.  &  0.  94). 

See  note  to  following  section. 

73.  The  plaintiff,  after  the  delivery  of  a  plea  of 
payment  of  money  into  court,  shall  be  at  liberty  to 
reply  to  the  same  by  accepting  the  sum  so  paid  into 
court  in  full  satisfaction  and  discharge  of  the  cause  of 


No  order  to 

Kiy  money 
to  court. 


Proceeding 
by  plaintiff 
after  pay- 
ment into 
court. 


*  A  role  or  Jndge'a  order  li  reaulred  tn  the  eaee  of  payment  Into  oourt  hi 
aotions  on  money  bonds,  and  in  detinue,  under  C.  L.  P.  A.  1860,  t.  2f,  pti. 
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actktn  ill  reaped  of  which  it  has  been  paid  in,  and  he 
Bhall  be  at  liberty  in  that  case  to  tax  his  costs  of  snit, 
and,  in  case  of  non[)ajnient  thereof  within  fortj-eight 
hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed, 
or  the  plaintiff  may  reply  that  the  sum  paid  into  court 
is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in 
respect  of  the  matter  to  which  the  plea  is  pleaded ; 
and,  in  the  event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit. 

This  section  prescribes  the  forms  of  the  plaiiitiff*s  replication,  Rnlicatiom 
which  should  he  delivered  within  the  time  limited  inordinary  Poking  montii/ 
cases  (s.  53,  ante^  p.  55).     If  the  plea  be  pleaded  to  the  whole  ••*  V"*^'* 
declaration,  and  the  plaintiff  determines  upon  accepting  the 
money  in  satisfaction  of  the  action,  he  should  reply  in  the  terms 
pointed  out  by  the  section.    And  upon  doing  so  he  may  at  once 
proceed  to  tax  his  costs,  and  sign  judgment  if  they  are  not  paid 
within  forty- eight  hours  after  taxation. 

A  written  authority  from  the  plaintiff  to  his  attorney  is  required 
before  the  latter  can  get  the  money  out  of  court ;  but  no  affidavit 
to  verify  such  authority  is  ordinarily  required  (R.  G.,  H.  T.  1853, 
r.  11,  post).  See  as  to  costs,  R.  G.,  H.  T.  1858,  r.  12,  13,  j»oal, 
and  Harold  v.  Smith  (5  H.  &  N.  881,  L.  J.  29,  Ex.  HI). 

The  following  regulation  was  issued  io  the  Queen'a  Bench  in 
June,  1854:— 

"  The  Common  I*aw  Procedure  Act  requires  an  authority  to 
be  signed  by  the  plaintiff  authorizing  his  (her  or  their)  attorney 
to  receive  the  money  out  of  court. 

*'  It  is  requested  that  the  authority  be  in  something  of  the 
following  form,  viz. : — 

In  the  Queen's  BencK 

Between  J,  B.,  plaintiff, 

V. 

C  Z).,  defendant 
I  hereby  authorize  Mr.  E.  P.,  my  attomeyt  to  receive  out  of 
court  the  sum  of  £         paid  in  on  the  day  of  by  the 

defendant  in  diit  cause.    Dated  the  day  of 

(Signed)  J,  B., 

J  he  above-named  plaintiff. 
To  the  Masters  of  the  Court  of  Queen's  Bench. 

"In  agency  cases  the  agent  must  be  described  as  the  attorney. 

"  It  is  requested  that  parties  should  furnish  themselves  with 
the  necessary  receipt  stamp  on  leaving  their  papers  one  day  for 
the  next. 

'*  Where  Che  plaintiff  is  out  of  the  jurisdiclioD  it  is  neceaHiy 
that  a  judge's  order  should  be  obtained." 

If  the  plea  be  pleaded  to  the  wbdle  declaratioD,  but  the  plani-  %JIS?*** 
tiff  determines  upon  not  accepting  the  money  in  satisfaction,  he  SUtnL*''" 
should  reply  in  the  other  alternative  of  the  sectioiv  and  make  up 
and  deliver  the  issue  as  in  ordinary  cases. 

If  the  plea  be  pleaded  to  a  nart  only  of  the  declaration»  and 
there  are  other  pleas  to  the  residue,  (if  there  are  not,  the  plains 

£2 
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tiff  may  tign  judgment  for  such  unanswered  part,)  the  plaintiff 
must  determine  whether  he  will  be  satisfied,  or  go  on  with  the 
action. 

If  he  determines  on  accepting  the  sum  paid  into  court  in 
satisfaction  of  the  action,  he  may  reply  that  he  accepts  the  sum 
paid  into  court  in  satisfaction  of  that  part  of  the  declaration  to 
which  the  plea  is  pleaded.  If  he  does  so,  he  must  at  the  same 
time  add  a  nolle  protequi  as  to  the  residue,  otherwise  the  de- 
fendant may  sign  judgment  of  non  prot,  {Emmett  v.  Sianden,  6 
Dowl.  591). 

Upon  this,  the  plaintiff  may  proceed  to  tax  his  costs,  and  sign 
final  judgment  if  the  same  are  not  paid  within  forty-eight  hours 
after  taxation  {Rumbelow  v.  fVhalley,  16  Q.  B.  397,  L.  J.  20,  Q.  B. 
262).  The  defendant  will  be  entitled  to  the  costs  of  that  part  of 
the  declaration  and  plea  or  pleas  to  which  the  noUe  prog,  is 
entered  {Coodee  v.  Goldmiik,  5  DowL  288). 

If,  although  he  accepts  the  money  paid  into  court  in  satisfac- 
tion of  the  causes  of  action  to  which  it  is  pleaded,  he  yet  deter- 
mines to  proceed  with  the  action  for  the  remaining  causes  of 
action,  then,  instead  of  entering  a  nolle  pros.,  he  must  reply  to 
the  other  pleas  of  the  defendant,  and  in  this  case  he  will  not  be 
entitled  to  tax  his  costs  {CofUy  v.  Gill,  4  M.  &  G.  907),  until  the 
determination  of  the  action ;  when  he  will  be  entitled  in  any 
e^ent  to  the  costs  in  respect  of  the  claim  so  satisfied  (R.  G.,  H.  T. 
1858,  r.  12,  pott).  Where  in  an  action  for  work  and  labour,  after 
issue  joined  part  of  the  money  claimed  was  paid  into  court,  but 
the  plaintiff  continued  the  action  for  the  residue,  and  failed  at 
the  trial,  it  was  held  that  he  was  not  entitled  to  the  costs  of  the 
brief  {Harold  v.  Smith,  nbi  supra). 

The  defendant  is  only  entitled  to  costs  where  there  is  a  nolle 
protequi  as  to  part ;  or  where  he  is  successful  eitho'  upou  other 
issues,  or  upon  a  replication  of  damaget  ulira»  As  to  costs  of 
issues  generally,  see  s.  81  (jpoti,  p.  80). 

74.  Whereas  certain  causes  of  action  may  be  con- 
sidered to  partake  of  the  character  both  of  breaches 
of  contracts  and  of  wrongs,  and  doubts  may  arise  as 
to  the  form  of  pleas  in  such  actions,  and  it  is  expe- 
dient to  preclude  such  doubts  :  any  plea  which  shall 
be  good  in  substance  shall  not  be  objectionable  on  the 
ground  of  its  treating  the  declaration  either  as  framed 
for  a  breach  of  contract,  or  for  a  wrong. 
.  75.  Pleas  of  payment  of  and  set-ofi^  and  all  other 
pleadings  capable  of  being  construed  distributively, 
shall  be  taken  distributively,  and  if  issue  is  taken 
thereon,  and  so  much  thereof  as  shall  be  sufficient 
answer  to  part  of  the  causes  of  actions  proved  shall 
be  found  true  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  so  much  of  the  causes  of  action 
as  shall  be  answered,  and  the  plaintifiT  in  respect  of  so 
much  of  the  causes  of  action  as  shall  not  be  so  an* 
awered. 
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To  have  entitled  a  defendant  to  a  ▼erdicton  a  plea  of  payment 
of  a  sum  certain,  he  muat  have  proved  payment  of  the  whole  sum 
{Cousins  V.  PaHdan,  2  C.  M.  &  R.  547).  So,  on  •  plea  of  set-off, 
the  plaintiflr  was  entitled  to  a  verdict,  unless  the  defendant  proved 
a  set-off,  equalling^  the  whole  of  the  plaintiff's  aggregate  demand. 
The  plea  of  set-off  was  not  divisible  {Moore  v.  Butlin^  7  A.  &  £• 
395) ;  but  it  was  available  (if  it  did  not  meet  the  whole  demand) 
in  reduction  of  damages  (  Tusk  v.  Tuek^  5  M.  &  W.  109  ;  Rogers  v, 
Mawt  15  M.  &  W.  444).  "Pleadings"  here  means  pleadings 
generally,  and  includes  declarations;  and  the  enactment  applies 
to  pleadings  in  all  actions.  See  instances  of  verdicts  entered, 
under  the  old  practice,  distributively  in  trespass,  where  a  right 
of  way  was  pleaded  {Knight  v.  Woore,  6  Dowl.  201);  in  trespass 
qu,  eL/ir.  {Phythian  v.  White,  1  M.  &  W.  216) ;  in  case  {GiUt  v. 
^0M«,  12Q.  B.  721). 

The  effect  of  this  enactment  is,  that  pleas  of  payment  and  set- 
off, and  all  other  pleadings  capable  of  being  construed  distri- 
butively, are  so  construed ;  ana  the  costs  of  the  defendant,  for 
instance,  proving  his  part  of  the  issue,  is  set-off  against,  or  de- 
ducted from  the  costs  of  the  plaintiff  in  maintaining  the  part 
found  for  him,  as  was  formerly  done  under  R.,  H.  T.,  2  Will.  4, 
r.  74.  See  Treheme  v.  Gardner  (8  E.  &  B.  161);  and  Reynolds  v. 
Harris  (8  C.  B.,  N.  S.  267,  L.  J.  28,  C.  P.  26),  in  which  latter, 
Biddulph  r.  Chamberlayne  (17  Q.  B.  351)  is  impeached;  also 
Da9U  V.  Thomas  (5  Jur.*N.  S.  709,  C.  P.  T.  T.  1859> 

It  has  been  held  (  mikimon  v.  Kirby,  15  C.  B.  439)  that  this 
section  does  not  render  a  plea  of  "  not  possessed,"  to  an  action 
of  trespass  for  mesne  profits,  distributable ;  an^  it  has  also  been 
held  {Gabriel  v.  Dreiser,  15  C.  B.  622)  that  part  performance  of 
an  agreement,  by  way  of  accord  and  satisfaction  of  a  whole  cause 
of  action,  could  not  be  pleaded  distributively ;  (see  upon  this 
Blagrave  v.  Bristol  IVatenoorks  Company,  1  H.  &  N.  369 ;  and 
Cooper  V.  Parker,  15  C.  B.  822  ;  but  see  also  Stears  v.  South  Essex 
Gaslight  and  Coke  Company,  9  C.  B.,  N.  S.  180 ;  L.  J.  SO,  C.  P. 
49).  On  the  other  hand,  a  plea  of  '*not  possessed"  in  trover 
has  been  held  distribuUble(FrMAivey  v.  Wells,  L.  J.  26,  Ei.  228). 
The  general  issue  "never  indebted"  has  been  held  distribuuble 
{Treheme  v.  Gardner,  ubi  supra f  see  also  Chappell  v.  Damdsonf 
18  C.  B.  194;  with  Blagrave  v.  Bristol  Waterworks  Company,  ubi 
supra;  also  Lyne  v.  Sie^eld,  1  H.  ft  N.  278 ;  Parr  v.  JeweU,  16 
C.  B.684;  and  Benneit^.  7%oflip«ofi,4  W.R. 594, Q.B..E.T.  1856). 
Where  upon  an  insurance  of  goods,  part  only  of  the  goods  is  lost 
by  perils  of  the  sea,  the  issue  upon  a  plea  denying  the  loss  is  dis- 
tributable {Paterson  v.  Harrison,  2  B.  &  S.  814,  L.  J.  31,  Q.  B. 
277 ;  in  which  case  Anderson  v.  Chapman,  5  M.  ft  W.  483,  is  dis- 
cussed and  distinguished,  if  not  disapproved).  See  also  sections 
81  and  223,  and  notes,  post, 

76.  A  defendant  may  either  traverse  generally  such  Trnverte  of 
of  the  facts  contained  in  the  declaration  as  might  have  {Jj,^*^***^ 
been  denied  by  one  plea,  or  may  select  and  traverse 
separately  any  material  allegation  in  the  declaration, 
although  it  might  have  been  included  in  a  general 
traverse. 

But  a  defendant  ought  not  to  traverse  vexatiously  every  alle- 
gation open  to  a  traverse.    See  observations  of  Lord  Campbell 
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in  Cooling  Y.  Great  Northern  Railway  Company  (12  Q.  B.  485); 
and  South'Basiem  Comfmmy  v.  HebMewhiie  (12  A.  &  E.  497). 

77.  A  plaintiff  shall  be  at  liberty  to  trayerse  the 
whole  of  any  plea  or  subsequent  pleading  of  the  de- 
fendant by  a  general  denial,  or,  admitting  some  part 
or  parts  thereof,  to  deny  all  the  rest^  or  to  deny  any 
one  or  more  allegations. 

The  plaintiff  may  join  issue,  Itt,  generally,  under  s.  79,  t'Vra; 
or,  2ndly,  admitting  part  of  a  plea,  deny  tiie  rest  [as  for  instance, 
DOW  that  the  plea  of  ut-off  is  distributive  (s.  76,  oiiie,  p.  76),  instead 
of  taking  issue,  plead  the  Statute  of  Limitations  to  one  part,  and 
deny  the  rpstl ;  or  Srdly,  traverse  any  one  or  more  of  the  allega- 
tions of  the  plea.  But  this  section  does  not  dispense  with  a  new 
assignment  where  it  would  previously  have  been  necessary  ( Glover 
V.  Dixon,  9  Exch.  157).  Qtutre,  whether  this  and  the  two  following 
sections  <<pply  to  a  traverse  by  a  plaintiff  in  replevin  (see  Trent 
▼.  Hunt,  9  Exch.  14 ;  and  C.  L.  P.  A.  I860,  s.  22,  n.  post). 

It  has  been  said  that  where  the  defendant  avers  in  his  plea 
a  performance  of  conditions  precedent  generally,  a  general  re- 
plication  is  a  sufficient  traverse  by  the  plaintiff  of  the  perform- 
ance of  any  particular  condition  preceaent  on  which  he  relies 
{Tetleyv.  Wanku,  L.  R.2,£x.21,per  Bramwell,  &.,aiite,  p.  59); 
ted  quare* 

78.  A  defendant  shall  be  at  liberty  in  like  manner 
to  deny  the  whole  or  part  of  a  replication  or  subse- 
quent pleading  of  the  plaintiff. 

See  section  77 1  n.  tupra. 

The  defendant  was  formerly  ruled  to  rejoin  in  the  same  way  aa 
a  plaintiff  was  ruled  to  reply ;  but  this  rule  is  abolished  (s.  53, 
ante,  p.  55),  and  the  plaintiff  must  give  the  defendant  a  notice  to 
rejoin  in  the  same  way  as  he  gives  a  notice  to  plead  (a.  62,  ^nte, 
p.  65).  A  demand  of  a  rejoinder  is  not  necessary.  The  notice 
may  be  endorsed  on  the  replication,  or  delivered  separately  (a.  53, 
ante,  p.  55), 

79.  Either  party  may  plead,  in  answer  to  the  plea 
or  subsequent  pleading  of  his  adversary,  that  he  joins 
issue  thereon,  which  joinder  of  issue  may  be  as  fol- 
lows, or  to  the  like  effect : — 

''  The  plaintiff  joins  issue  upon  the  defendant's  Ist 
[4*0.,  specifying  what  or  what  part']  plea." 

''The  defendant  joins  issue  upon  the  plaintiff's 
replication  to  the  1st  [4*0.,  specifying  whai^ 
plea :" 

and  such  form  of  joinder  of  issue  shall  be  deemed  to 
be  a  denial  of  the  substance  of  the  plea  or  other  sub- 
sequent pleading,  and  an  issue  thereon  ;  and  in  all 
cases  where  the  plaintiff's  pleading  is  in  denial  of  the 
pleading  of  the  defendant^  or  eome  part  of  it»  the 


PLEAS  AKD  SUBSEQUSKT  PtBADIKOS.  79 

plaintiff  maj  add  a  joinder  of  issue  for  the  defend- 
ant.* 

See  seetion  77,  ti.  (aiif«,  p.  7S.) 

The  joinder  of  issue,  if  separaUlf  pleaded,  must  comply  witb 
the  provisions  of  s.  64  (ante,  p.  56). 

The  defendant  may  strike  out  the  Joinder  of  issue,  and  plead  NoUetof 
or  demur  to  the  plaintiff's  last  pleading,  within  four  days.    If  '^u^f** 
he  does  so,  the  practice  is  for  him  to  give  notice  thereof  to  the  '"'^^*^* 
plaintiff. 

The  joinder  of  issue  added  by  the  plaintiff  is  generally  added 
in  cases  where  he  at  once  makes  up  and  delivers  the  issue,  with 
a  notice  of  trial  indorsed. 

If  tlie  joinder  in  issue  in  such  case  is  struck  out^  the  plaintiff 
cannot  proceed  to  trial.  If  the  defendant  does  not  plead  within 
due  time,  the  plaintiff's  course  is  to  sign  judgment  (TwycroM  v. 
Xing,  6  a  B.  663). 

80.  Either  party  may  bj  leave  of  the  conrt  or  a  As  to  plead- 
judge,  plead  and  demur  to  the  same  pleading  at  the  maningl!«K 
same  time,  upon  an  affidavit  by  such  party,  or  his  gether. 
attorney,  if  required  by  the  court  or  judge,  to  the 
effect  that  he  is  advised  and  believes  that  he  has  just 
ground  to  travei*8e  the  several  matters  proposed  to  be 
traversed  by  htm,  and  that  the  several  matters  sought 
to  be  pleaded  as  aforesaid  by  way  of  confession  and 
avoidance  are  respecti\^ely  true  in  substance  and  in 
fact,  and  that  he  is  further  advised  and  believes  that 
the  objections  raised  by  such  demurrer  are  good  and 
valid  objections  in  law  ;  and  it  shall  be  in  the  discre- 
tion  of  the  court  or  a  judge  to  direct  which  issue  shall 
be  first  disposed  of. 

The  granting  leave  is  quite  in  the  discretion  of  the  court  or 
judge  ( 7%omtu  v.  KnowUt^  L.  J.  24,  Ex.  43). 

The  direction  ss  to  whi^  issue  shall  be  first  disposed  of  shonM 
be  part  of  the  order.  It  still  continues  the  privilege  of  the 
plaintiff,  subject  to  the  direction  of  the  court,  to  select  which 
issue  shall  be  first  decided  {Crueknell  v.  TrmenMnt  9  M.  &  W. 
684).  "Where  a  defendant  had  pleaded  and  demurred,  and  the 
demurrer  had  been  determined  against  him,  an  application  by 
him  to  the  Court  of  Queen's  Bench  to  allow  the  trial  of  the  issues 
offset  to  stand  over  until  after  the  demurrer  was  finally  disposed 
of  in  the  court  of  error  was  refused,  the  court  being  of  opinion 
that  this  section  applied  only  to  the  disposing  of  the  issue  by  the 
court  in  which  it  is  nrst  raised,  and  the  judgment  on  the  demurrer 
had  disposed  of  the  issue  in  law  finally  as  regarded  that  court 
{Lumtef  V.  Oye,  2  E.  &  B.  216,  L.  J.  22,  Q.  B.  46S). 

In  cases  where  the  demurrer  goes  to  the  whole  cause  of  action, 
the  demurrer  should  be  first  argued ;  but  that  this  may  be  done, 


*  In  Schedule  A.  [RepHeation},  pott,  the  fimn  given  li  that  the  plaintUT 
''taket  iMoe,"  ftc:  •tnrtly  speaking,  a  party  joUia  tsaae  upon  a  traverse, 
and  takes  issue  upon  an  aflimuUlve  pleading. 
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the  defendant  should,  it  would  appear,  have  the  conaent  of  the 
plaintiflf,  or  a  judge's  order. 

The  court  refused  to  compel  a  defendant,  successful  on  de- 
murrer, to  enter  a  judgment  of  nil  ce^iat,  so  as  to  enable  the 
plaintiff  to  bring  error  without  trying  the  issues  in  fact  (Hinton 
▼.  Aeraman,  3  C.  B.  736). 

Whether  this  and  the  following  sections  applied  to  replevin 
and  to  real  actions,  is  now  of  little  importance  (C.  L.  P.  A.  1860, 
s.  22,  n.,  and  s.  27,  post);  the  cases  upon  this  doubtful  matter 
are  collected  in  Marshall  v.  Biihop  of  Exeter  (7  C.  B.,  N.  S.  %5Z ; 
L.  J.  28,  C.  P.  300):  see  also  Reg.  v.  Seale  (5  £.  &  B.  1). 

Sererai  mat-  81.  The  plaintiff  in  an  J  action  maj,  bj  leave  of  the 
plSdJd^st'  court  or  a  judge,  plead  in  answer  to  the  plea,  or  the 
any  stage  of  subsequent  pleading  of  the  defendant,  as  many  several 
the^piead-  matters  as  he  shall  think  necessary  to  sustain  his 
action  ;  and  the  defendant  in  anj  action  may,  by  leave 
of  the  court  or  a  judge,  plead  in  answer  to  the  decla- 
ration, or  other  subsequent  pleading  of  the  plaintiflf 
as  many  several  matters  as  he  shall  think  necessary 
for  his  defence,  upon  an  affidavit  of  the  party  making 
such  application  or  his  attorney,  if  required  by  the 
court  or  judge,  to  the  effect  that  he  is  advised  and 
believes  that  he  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  him,  and  that  the 
several  matters  sought  to  be  pleaded  as  aforesaid  by 
way  of  confession  and  avoidance  are  respectively  true 
in  substance  and  in  fact ;  provided  that  the  costs  of 
any  issue,  either  of  fact  or  law,  shall  follow  the  finding 
or  judgment  upon  such  issue,  and  be  adjudged  to  the 
successful  party,  whatever  may  be  the  result  of  the 
other  issue  or  issues. 

"  Several  matters*'  here  means  distinct  answers  or  defences  i 
tee  also  PI.  R.,  T.  T.  1853,  rr.  2,  3,  poft. 

The  plaintiff  in  order  to  reply,  or  the  defendant  in  order  to 
plead  several  matters,  always  requires  a  judge's  order,  which  is 
to  be  obtained  on  a  summons,  accompanied  by  an  abstract  of  the 
intended  replications  or  pleas. 

As  to  the  costs  upon  several  issues,  see  R.  G.,  H.  T.  1853,  r.  62, 
pott,  also  Reynolds  v.  Harris  (3  C.  B.,  N.  S.  267 ;  L.  J.  28,  C.  P. 
26),  and  cases  there  cited. 

The  right  given  by  this  section  to  costs,  applies  only  to  the  costs 
of  issues  in  the  cause,  and  not  to  such  costs  as  those  of  trying  a 
suggestion  under  the  Malicious  Trespass  Act,  7  Geo.  4,  c.  SO, 
(Norwood  V.  Pitt,  6  H.  &  N.  501  ;  L.  J.  29,  Ex.  486). 

As  to  the  time  within  which  the  plaintiff  must  reply,  see 
8.  53,  n.  (ante,  p.  56.) 

The  pleas  which  may  be  pleaded  by  the  defendant,  without 
leave,  are  enumerated  in  s.  84  (post,  p.  82).  Leave  for  the  plain- 
tiff to  reply,  or  for  the  defendant  to  plead  several  matters,  is 
not  necessary,  where  the  pleas  taken  altogether  constitute  but 
one  answer  to  the  preceding  pleading  (Archer  ▼.  Garrard,  6 
Dowl.  132). 
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The  4  &  5  Anne,  c.  16,  t.  4,  did  not  bind  the  Crown  (Mt-Gen, 
T.  DonalcUon,  9  Dowl.  319) ;  neither  do  the  words  of  this  section. 

Leave  will  be  refused  to  plead  pleas  grossly  inconsistent  with  ^hen  leave 
each  other  ( Thornton  v.  Jackton,  9  Dowl.  691),  or  vexatiously  in-  Jjf^JSj^'" 
consistent  {Steel  v.  Slurry ,  3  Dowl.  183  ;  Cooling  v.  Great  Northern  inap  be  re- 
RaUway  Company,  15  Q.  B.  485) :  though  pleas  merely  inconsist-  fuud, 
ent  are  not  objectionable  {mikinton  ▼.  Small,  8  Dowl.  664).  A 
plea  that  is  absurd  will  be  disallowed  {Goodman  ▼.  Morrell,  1 
Dowl.  N.  S.  383);  so  will  one  that  tenders  an  immaterial  issue 
{Murray  v.  Bomber,  6  Dowl.  537) ;  or  one  that  is  clearly  bad 
{Lafond  s.  Ruddock,  [rejoinder],  13  C.  B.  8L3  ;  L.  J.  22,  C.  P. 
217  ;  Cajmer  t.  Mincher,  13  M.  ft  W.  704) ;  or  one  that  is  frau- 
dulent, as  a  release  by  a  co-plaintiff  who  has  no  real  interest  in 
the  action  {Lascaridi  v.  Gurney,  3  F.  &  F.  10l,f)er  Williams,  J.) ; 
or  pleas  that  only  raise  a  point  a  second  time  upon  the  same 
pleadings  ( Jenkins  v.  Creech,  5  Dowl.  293 ;  Dawson  y.  M* Donald, 
2  M.  &  W.  26) :  or  one  that  is  not  a  substantial  plea  to  the  action 
{South' Eastern  Railway  Company  v.  Hehhlewhite,  12  A.  &  E.  497 ; 
and  Needham  v.  Law,  1  Dowl.  N.  S.  1027,  where  a  traverse  of 
the  defendant's  being  a  public  registered  officer  of  a  company 
was  not  allowed  to  be  pleaded  withjpleaa  to  the  merits).  But  as 
to  this  last  case,  see  Roe  v.  Fuller  (7  Exch.  220 ;  L.  J.  20,  Ex.  104). 
See  generally  upon  this  subject.  Ch.  Pr.  12th  ed.»  vol.  i.,  pp.  279~- 
289,  where  numerous  cases  of  pleaa  allowed  and  disallowed  are 
collected. 

The  affidavit,  if  made  by  the  party,  should  state  that  he  is  jjUaHtof 
athised  and  believes ;  if  by  the  attorney,  it  should  state  that  he  is  truth  of 
irformed  or  instructed  and  is  advised  and  believes  {Rowbotham  v.  pl^^ngs, 
Dupree,  1  Dowl.  537 ;  Schi^ld  v.  Muggins,  3  Dowl.  427). 

See  as  to  sufficiency  of  affidavit,  Piatt  v.  Bice  (8  Exch.  364), 
explaining  Lumley  v.  Gye  (L.  J.  22,  Ex.  9^ 

When  the  pleas  delivered  do  not  substantially  correspond  with 
those  for  which  leave  has  been  given,  the  plaintiff  may  sign  judg- 
ment {Hills  V.  Haymen,  2  Exch.  323 ;  Bailey  v.  Baker,  9  M.,  8s 
W.  769  i  Gabardi  v.  Manner,  3  Exch.  239  ;  Marvey  v.  Mamilton,  4 
Exch.  43 ;  mils  v.  Robinson,  5  Exch.  302 ;  and  s.  86,  post,  p.  82) ;  but 
the  defendant  may  ordinarily  abandon  any  of  the  pleas  that  he  has 
obtained  leave  to  plead.  The  plaintiff  may  also  siffn  judgment, 
if  a  plea,  though  allowed  by  a  judge,  is  not  issuable  (Capner  v. 
Mincher,  13  M.  &  W.  704).  As  to  costs,  see  Bentley  v,  Dawes 
(10  Exch.  347 ;  5.  C.  L.  J.  23,  Ex.  280);  Abley  v.  DaU  (11  C.  B. 
889):  and  Dunston  v.  Peterson  (4  C  B.,  N.  S.  279). 

See  ss.  84,  88  {post,  pp.  82,  83). 

82.  No  rule  of  court  for  leave  to  plead  several  mat-  /adget*  order 
ters  shall  be  necessary  where  a  judge's  order  has  been  n/mauen  ^~ 
made  for  the  same  purpose.  rafficimt. 

A  judge's  order  for  leave  to  plead  several  matters  should  be  ob- 
tained, and  made  attendable,  oefore  the  time  to  plead  has  ex- 
pired ;  otherwise  judgment  may  be  signed. 

If  a  judge  at  chambers  has  refused  to  make  an  order  (under 
s.  81,  supra),  the  party  seeking  leave  to  plead  several  matters 
may  come  to  the  court  {Johnstone  v.  Knowles,  1  Dowl.  N.  S.  80 ; 
Orifith  V.  Selby,  9  Exch.  393). 
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THE  COMMON  LAW  PROCEDURE  ACT,  1852. 


Objectiooi  to 
pleading!  to 
be  heard  on 
nummona  to 
plead  seTeral 
matten. 


Certain  pleas 
may  be 
pleaded  to- 
gether with- 
out leave. 


An  appUcation  to  review  the  decision  of  a  judge  at  cbamben 
should  bt  made  in  the  course  of  the  term  next  after  the  decision 
has  been  f^iven  {Meredith  w.  Gittt^t,  18  Q.  B.  257  ;  L.  J.  21.  Q. 
B.  278  :  Orchmrd  ▼.  Moxeg,  2  £.  &  B.  206 ;  9Vorman  ▼.  Hal&hm, 
L.  J.  SO,  Q.  B.  48}  Oldham  Mamu/aeturing  and  Building  Cam- 
panyr,  Heald,  8  H.  &  C.  I.'i2;  L.  J.  38,  Es.  286.  And  see 
ftirther,  C.  JL.  P.  A.  I860,  s.  4,  n.,  potty 

83.  All  objections  to  the  pleading  of  several  pleas, 
replication  or  subsequent  pleadings,  or  several  avowries 
or  cognizances,  on  the  ground  that  they  are  founded 
on  the  same  ground  of  answer  or  defence,  shall  be 
heard  upon  the  summons  to  plead  several  matters. 

See  PI.  R.,  T.  T.  1853,  r.  2,  poet.  An  appeal  lies  to  the  court 
(Griffith's.  Selby,  9  Excb.  893). 

84.  The  following  pleas,  or  any  two  or  more  of 
them,  may  be  pleaded  together  as  of  course,  without 
leave  of  the  court  or  a  judge  ;  that  is  to  say,  a  plea 
denying  any  contract  or  debt  alleged  in  the  declara- 
tion ;  a  plea  of  tender  as  to  part ;  a  plea  of  the  Statute 
of  Limitations,  set-off,  bankruptcy  of  the  defendant, 
discharge  under  an  insolvent  act,  plene  administravit^ 
plene  administravit  prteter^  infancy,  coverture,  pay- 
ment, accord  and  satisfaction,  release,  not  guilty,  a 
denial  that  the  property  an  injury  to  which  is  com- 
plained of  is  the  plaintifl^s*,  leave  and  licence,  son 
assault  demesne,  and  any  other  pleas  which  the  judges 
of  the  said  superior  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chief  judges  of  the  said  courts 
shall  be  three,  shall  by  any  rule  or  order,  to  be  from 
time  to  time  by  them  made  in  term  or  vacation,  order 
or  direct. 

The  plea  of  non  detinet  does  not  appear  in  the  above  list,  but 
as  (his  plea  is  substantially  the  same  as  that  of  "  not  $(uitty,"  or 
as  "  a  plea  denying  a  contract  or  debt  alleged  in  the  declaration,*' 
according  as  detinue  is  regarded  as  an  action  of  tort  or  of  con- 
tract, it  is  frequently  pleaded  together  with  any  other  of  the  pleas 
enumerated  in  this  section  without  a  judge's  order. 

The  judges  have  not  made  any  rule  or  order  under  the  power 
given  them  by  this  section. 

signatare  of       85.  The  signature  of  counsel  shall  not  be  required 
to  any  pleadmg. 

The  signature  of  counsel  is  still  required  on  some  motiona  and 
rules. 

MT'erarmatf       ^'  ^^<^®P*  *°  *^®  cascs  herein  specifically  provided 
ten  without    for,  if  either  party  plead  several  pleas,  replications, 

•  This  word  limite  the  plea  to  a  traTeree  of  the  plaintifi  property ;  and 
therefore  where  it  it  intended  to  plead,  aloDg  with  any  other  plea,  »  denial 
that  some  offending  thing  belougt  to  the  d^endumt,  lesTe  to  plead  ecveral 
matters  miut  be  obtaiued. 
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arowriea,  cognizances,   or  other  pleadings,   without  iesTe,jadir. 
leave  of  the  court  or  a  judge,  the  opposite  party  shall  ^Sgn^^  ^ 
be  at  liberty  to  sign  judgment ;  provided  that  such 
judgment  may  be  set  aside  by  the  court  or  a  judge, 
upon  an  affidavit  of  merits,  and  such  terms  as  to  costs 
aad  otherwise  as  they  or  he  may  think  fit. 

See  MesnUr  ▼.  Rose  (13  C.  B.  162;  L.  J.  22,  C.  P.  78). 
See  note  to  a.  81  {eaUtt  p^  80). 

87.  One  new  assignment  only  shall  be  pleaded  to  One  new  a*- 
any  number  of  pleas  to  the  same  cause  of  action ;  and  olfiy'^^ted 
such  new  assignment  shall  be  consistent  with  and  con-  <°  respect  «f 
fined  by  the  particulars  delivered  in  the  action,  if  any,  cauM  oSTm- 
and  riiall  state  that  the  plaintiff  proceeds  for  causes  of  ^^^ 
action  different  from  all  those  which  the  pleas  profess 

to  justify,  or  for  an  excess  over  and  above  what  all  the 
defences  set  up  in  such  pleas  justify,  or  both. 

Ai  to  when  a  new  assignment  is  necessary,  see  Bullen  and 
Leake's  Precedents  of  Pleadings,  2nd  edit.,  653 — 555. 

A  new  assignment  is  in  the  nature  of  a  replication,  and  must 
be  delivered  within  the  same  time  (see  s.  53,  n.,  ante,  p.  56). 
The  pUintiif  must  give  notice  to  plead  to  it  \  and  the  time  for 
pleading  to  it  is  eight  days,  as  in  the  case  of  a  declaration  (as.  62, 
63,  oa/e,  p.  65 ).  A  new  aasignment  and  a  replication  may  be 
pleaded  together  to  the  same  plea  without  leave. 

88.  No  plea^  which  has  already  been  pleaded  to  the  Pleas  not  to 
declaration,  shall  be  pleaded  to  such  new  assignment,  ^  '•p***^^'- 
except  a  plea  in  denial,  unless  by  leave  of  the  court  or 

a  judge  ;  and  such  leave  shall  only  be  granted  upon 
eattsfactory  proof  that  the  repetition  of  such  plea  is 
essential  to  a  trial  on  the  merits. 

This  enactment  somewhat  limits  the  general  rights  conferred 
by  as.  81,  84  (oate,  pp.  80,  82). 

89.  The  form  of  a  demurrer,  except  in  the  cases  Fonnofde. 
herein  specifically  provided  for,  shall  be  as  follows,  or  JSiVderin  Se- 
to  the  like  effect : —  murnr. 

"  The  defendant,  by  his  attorney  [or  in  person,  SfC. 
or  plaintiff],  says,  that  the  declaration  [or  plea, 
^r.]  is  bad  in  substance  ;" 

and  in  the  margin  thereof  some  substantial  matter  of 
law  intended  to  be  argued  shall  be  stated  ;  and  if  any 
demurrer  shall  be  delivered  without  such  statement,  or 
with  a  frivolous  statement,  it  may  be  set  aside  by  the 
court  or  a  judge,  and  leave  may  be  given  to  sign  judg- 
ment as  for  want  of  a  plea ;  and  the  form  of  a  joinder 
in  demurrer  shall  be  as  follows,  or  to  the  like  effect :  -^ 

**  The  plaintiff  [or  defendant]  says  that  the  declara- 
tion [or  plea,  SfcJ]  is  good  in  substance." 
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THE  comiON  ulw  pbocedure  act,  1862. 


Marginal 
note  in  dt- 
mmrerM, 


Maybe 

awktnded. 


As  there  are  no  cases  herein  specifically  provided  for,  the 
exception  of  these  cases  may  be  rejected  as  surplusage  in  this 
enactment ;  and  it  may  also  be  observed,  that  the  word  pUa  does 
nut  mean  a  plea  technically  so  called  (t.  e.,  the  answer  to  the 
declaration),  but  a  pleading  generally,  as  a  replication,  rejoinder, 
ftc.  {Cuttt  V.  Sarridge,  9  Q.  B.  1015). 

See  generally  sections  50,  51  {ante,  p.  52) ;  and  R.  G^  H.  T. 
1858,  rr.  14,  15,  16, 17,  potU 

A  demurrer  is  a  pleading  within  s.  54  (ante  p.  56,  and  mast 
be  properly  entitled  and  dated  as  therein  directed;  and  be  de- 
livered between  the  parties. 

The  statement  in  the  margin  should  not  be  a  mere  repetition 
of  the  demurrer;  but  should  state  some  special  ground  {Rmm 
V.  Rohe$on,  3  Dowl.  779).  Several  special  grounds  may  be  stated 
(Whitmore  v.  Nicholh,  3  Dowl.  521);  but  the  party  demurring 
is  not  restricted  upon  the  argument  to  the  grounds  so  stated ; 
the  object  of  this  statement  being  rather  to  give  colour  to  the 
demurrer. 

The  want  of  the  statement  in  the  margin  is  no  ground  for 
objecting  to  the  demurrer  being  argued :  it  only  affords  ground 
for  setting  it  aside  {Lacy  v.  Umbers^  8  Dowl.  732).  Stating  what 
is  frivolous  is  stating  nothing  (Per  Parke,  B.,  Tucker  x.BanuUut 
16  M.  &  W.  54). 

A  defective  marginal  note  will  be  allowed  to  be  amended  on 
payment  of  costs  (Ami  v.  Robesout  8  Dowl.  779),  and  the  case 
postponed  to  allow  points  for  argument  to  be  stated  {Parlnr  t. 
Rtley,  8  M.  &  W.  280). 


murrtrs  may 
be  $et  aside. 


Joinder  in 
demurrer. 


Frivolous  de-  The  application  to  the  court  to  set  aside  a  demurrer  as  frivo- 
lous must  be  made  on  an  affidavit  referring  to  the  pleadings  and 
setting  them  out  (DanieU  v.  LewiSf  1  Dowl.  N.  5.  542).  The 
application  must  be  made  promptly,  as  advantage  cannot  be 
taken  after  a  joinder  in  demurrer,  and  notice  of  trial  of  issues  io 
fact  {Norton  v.  Maekintoihi  7  Dowl.  529).  A  frivolous  demurrer 
is  not  an  irregularity,  waived  by  applying  for  further  time  to 
reply  to  it  ( Cutts  v.  Surridge,  ubi  supra). 

The  party  demurring  should  give  a  notice  to  join  in  demurrer 
to  enable  him,  if  a  joinder  is  not  delivered  within  four  days,  to 
sign  judgment  (R.  G.,  H.  T.  1858,  r.  14,  pott). 

The  party  whose  pleading  is  demurred  to  may  amend,  on  ob- 
taining leave  to  do  so  from  the  court,  or  a  judge  at  chambers. 
This  is  generally  only  allowed  on  payment  of  the  coste  of  the 
demurrer ;  but  the  judge  at  chambers  may  give  nominal  costs, 
and  the  court  will  not  review  his  decision  (Tomlinaon  v.  Bollard^ 
4  Q.  B.  642). 

As  to  the  time  for  the  other  party's  pleading  after  amendment, 
see  8.  90  {post,p,  85). 

If  he  does  not  amend,  he  must  join  in  demurrer  in  four  days  ; 
but  he  may  obtain  further  time,  if  necessary.  The  joinder  should 
be  entitled  and  dated,  as  directed  by  s.  54  {ante,  p.  66), 


Demurrer 
books. 


The  issue  or  demurrer  book  must  be  made  up  and  duly  deli- 
vered by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be 
(R.  G.,  H.  T.  1853,  rr.  16,  17,  potti  and  see  JevfeU  v.  Parr,  16 
C.  B.  684). 


Setting  down 
for  aryuatent. 


If  the  books  are  not  delivered  to  all  the  judges,  Uie  cause  may 
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be  ttnick  oot  of  the  paper  {Ahrdham  y.  Cook,  3  Dowl.  215).  If 
one  party  make  default  and  the  other  deliver  all  his  hooks,  the 
party  in  default  cannot  he  heard  until  he  has  paid  his  opponent's 
costs  of  such  additional  delivery,  and  is  subject  to  judgment 
(HittM  T.  Scarlett,  1  D.  &  L.  810;  and  see  Sandall  ▼.  Bennett, 
2  A.  &  E.  204 ;  Sangknrei  v.  Haynet,  13  W.  R.  291,  Q.  B.,  M.  T. 
1866). 

To  obtain  the  costs  from  the  defaulting  party,  the  other  party 
ihoold  deliver  the  books  the  day  after  the  default  {Fither  v.  Snow, 
Z  DowL  27). 

Demurrers  [as  well  as  special  cases  and  special  verdicts  and 
appeals  from  county  courts]  shall  be  set  down  for  argument  at 
tbe  request  of  either  party,  and  notice  thereof  shall  be  forthwith 
given  by  such  party  to  the  opposite  party  (R.  G.,  H.  T.  1853,  r. 
15,  poit).  The  notice  must  be  given  four  clear  days  before  the 
day  filed  for  the  actual  argument  (r.  15  ;  and  see  Jewell  v.  Parr, 
16  C.  B.  684).  It  is  irregular  to  deliver  a  joinder  in  demurrer, 
and  at  the  same  time  a  notice  that  it  has  been  set  down  for 
argument  {^Gihbont  v.  Mottram,  1  D.  &  L.  815). 

Upon  cross  demurrers  the  plaintiff  is,  in  the  Queen's  Bench 
and  Common  Pleas,  entitled  to  begin  ( Halhead  v.  Young,  6  E.  &  B. 
312;  L.  J.  25,  Q.  B.  290;  IVolverhampton  Waterworkt  v.  Hawkee^ 
>r«r,  L.  J.  28,  C.  P.  242 ;  Churchward  v.  The  Queen,  L.  R.  1,  Q.  B. 
173);  in  the  Exchequer,  however,  the  party  first  demurring  is  en- 
titled to  begin  (At//  V.  Cowdery,  1  H.&  N.360;  L.J.  25,  Ex.285  ; 
Bedwag  v.  Sweeting,  2  Weekly  Notes,  1867,  p.  185,  Ex.  T.  T). 

It  18  not  usual  to  allow  a  party  to  amend  after  judgment  on 
demurrer  has  been  given  against  him ;  but  before  judgment, 
though  after  an  expression  of  the  opinion  of  the  court,  leave  is 
pven  to  amend,  almost  as  of  course,  upon  payment  of  costs. 
But  see  ITilson  v.  Tucker  (2  Dowl.  83). 

See,  as  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  demurrer  or  joinder  in  demurrer,  R.  G.,  H.  T.  1853,  r.  40,  pott ; 
and  s.  97  (^Kw^p.  89). 

90.  Where  an  amendment  of  anj  pleading  is  al-  Time  for 
lowed,  no  new  notice  to  plead  thereto  shall  be  neces-  JfSf i^e^d- 
sarj  ;  but  the  opposite  party  shall  be  bound  to  plead  meat. 
to  tbe  amended  pleading  within  the  time  specified  in 
the  original  notice  to  plead,  or  within  two  days  after 
amendment,  whichever  shall  last  expire,  unless  other- 
wise ordered  by  the  court  or  a  judge  ;  and  in  case  the 
amended  pleading  has  been  pleaded  to  before  amend- 
ment, and  is  not  pleaded  to  de  novo  within  two  days 
after  amendment,  or  within  such  other  time  as  the 
coart  or  a  judge  shall  allow,  the  pleadings  originally 
pleaded  thereto  shall  stand  and  be  considered  as  pleaded 
in  answer  to  such  amended  pleading. 

See  note  to  a.  34  (ante,  pp.  88  et  teq,) 

See  also  notes  to  s.  63  {ante,  pp.  65  et  uq*),  as  to  the  time 
iDowed  for  pleading. 
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Examples  of  Pleading. 

And  whereas  it  is  desirable  that  examples  should  be 
given  of  the  statements  of  causes  of  action,  and  of* 
forms  of  pleading  :  be  it  enacted  as  follows  : — 

91.  The  forms  contained  in  the  schedule  (B.)  to  this 
act  annexed  shall  be  sufficient,  and  those  and  the  like 
forms  maj  be  used,  with  such  modifications  as  may  be 
necessary  to  meet  the  facts  of  the  case  ;  but  nothing 
herein  contained  shall  render  it  erroneous  or  irregular 
to  depart  from  the  letter  of  such  forms,  so  long  as  the 
substance  is  expressed  without  prolixity. 

See  as  to  the  construction  of  this  section ,  Place  ▼.  P^ta  (8 
Exch.  705) ;  mikintw  v.  Sharland  (10  Exch.  724 ;  1 1  Exch.  S3) ; 
and  Fagg  v.  Kudd  (8  E.  &  B.  650).  See  also  Fenton  ▼.  ElUa  (6 
Taunt  192) ;  Brown  v.  Gamier  (6  Taunt  389) ;  Firton  v.  Doviea 
(12  M.  &  W.  758)  -.  Kelly  ▼.  Carton  (4  A.  &  E.  622);  Berdne  t. 
Spittle  (1  Exch.  175). 

Particulars  of  the  common  plea  of  fraud  and  co^in  may  be 
ordered  {M*Creight  ▼.  Stevens,  1  H.  &  C.  454 :  and  see  MarehaU 
▼.  Emperor  Life  Assurance  Company,  L.  R.,  1  Q.  B.  35) ;  and,  al- 
though such  an  order  was  formerly  very  unusual  it  is  now  very 
frequently  made. 
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Judgment  by  Default. 

And  with  respect  to  judgment  by  default,  and  the 
mode  of  ascertaining  the  amount  to  be  recovered 
thereupon,  be  it  enacted  as  follows  : — 

92.  No  rule  to  compute  shall  be  necessary  or  used  : 
but  nothing  in  this  act  contained  shall  invalidate  any 
proceedings  already  taken  or  to  be  taken  by  reason  of 
any  rule  to  compute  made,  or  applied  for,  before  the 
commencement  of  this  act. 

93.  In  actions  where  the  plaintiff  seeks  to  recover  a 
debt  or  liquidated  demand  in  money,  judgment  by 
default  shall  be  final. 

Judgment  by  default  may  be  sif^ned  on  non-appearance  of  the 
defendantf  when  the  writ  is  specially  endorsed  (s.  27i  antCt  p.  32); 
and  after  declaration,  for  want  of  a  plea,  when  the  writ  has  not 
been  so  endorsed  (s.  28,  ante,  p.  84).  The  term  judgment  by 
default  includes  judgment  by  nil  dicit,  as  after  appearance,  for 
want  of  a  plea,  rejoinder,  &c.  (fs.  53,  63,  antf,  pp.  55.  65). 

As  to  what  constitutes  a  "  debt  or  liquidated  demand  in 
money,"  see  s.  25  {ante,  p.  31),  and  a.  94  ( post,  p.  87):  these 
words  are  used  here  in  contradistinction  to  damages. 

This  section  does  not  apply  to  actions  of  debt  within  the  8  & 
9  Will.  3,  c.  11  (see  s.  96.  post,  p.  88). 

As  to  setting  aside  a  judgment  on  an  affidavit  of  merits,  see 
s.  27,  n.  {ante,  p.  S3). 

In  other  cases  than  those  above  referred  to,  interlocutory  judg- 
meat  only  may  be  signed ;  and  the  amount  for  which  final  judg* 
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ment  is  to  be  ilgned  matt,  in  tucli  other  cams,  be  aieeitained 
ander  the  foUowing  Mction. 

94.  In  actions  in  which  it  shall  appear  to  the  court  inquiry  of 
or  a  j'jdge  that  the  amount  of  damages  sought  to  be  mAy'^Tdi. 
recovered  bj  the  plaintiff  is  substantially  a  matter  of  rectedtotak* 
calculation,  it  shall  not  be  necessary  to  issue  a  writ  of  SMmMter.*# 
inquiry,  but  the  court  or  a  judge  may  direct  that  the 
amount  for  which  final  judgment  is  to  be  signed  shall 
be  ascertained  by  one  of  the  masters  of  the  said  court ; 
and  the  attendance  of  witnesses  and  the  production  of 
documents  before  such  master  may  be  compelled  by 
subpoena,  in  the  same  manner  as  before  a  jury  upon  a 
writ  of  inquiry ;  and  it  shall  be  lawful  for  such  master 
to  adjourn  the  inquiry  from  time  to  time,  as  occasion 
may  require ;  and  the  master  shall  endorse  upon  the 
rule  or  order  for  referring  the  amount  of  damages  to 
him  the  amount  found  by  him,  and  shall  deliver  the 
rule  or  order  with  such  indorsement  to  the  plaintiff} 
and  such  and  the  like  proceedings  may  thereupon  be 
bad  as  to  taxation  of  costs,  signing  judgment,  and 
otherwise,  as  upon  the  finding  of  a  jury  upon  a  writ  of 
inquiry. 

It  was  formerly  the  practice  to  refer  to  the  Master  the  compu- 
tation of  the  amount  for  which  final  judgment  was  to  be  signed 
io  actions  on  bills  of  exchange,  promissory  notes  and  cheques ; 
in  actions  on  awards,  in  actions  of  covenant  for  rent,  or  for  mort- 
gage money,  or  for  the  arrears  of  an  annuity.  The  cases  are 
collected  in  Holdipp  v.  Oiway,  (2  Wms.  Saund.  107,  n.  2). 

In  these  actions,  and  in  actions  of  a  like  nature,  the  writ  may 
BOW,  when  the  defendant  is  within  the  jurisdiction,  be  specially 
endorsed,  under  s.  25  {ante,  p.  31);  upon  which  no  inquiry  is 
needed. 

If  the  defendant  resides  out  of  the  Jurisdiction,  there  most 
always  be  an  inquiry  (ss.  18,  19,  ante,  pp.  16,  27). 


miU  be  made. 


Under  the  old  practice,  a  reference  to  the  Master  was  not  or-  /«  what  eaeee 
dered  where  the  action  was  for  an  uncertain  sum,  and  not  a  mere  ^^,f{^f^*^ 
matter  of  figures;  as  on  a  foreign  judgment  {Meeein  v.  Lord 
Masearetne,  4  T.  R.  493);  on  a  bill  of  exchange  for  foreign 
money  {Mnuneell  t.  Maesareene  4  T.  R.  87);  or  on  a  bottomry- 
bond  (Paiin  V.  Nieholeon,  Tidd,  589);  on  a  covenant  to  indem- 
nify, where  it  was  open  to  the  jury  to  inquire  into  questions  of 
collateral  satisfaction  of  the  plaintiff's  claims  (Denieon  \,  Mair, 
14  East,  622) ;  in  an  action  on  a  judgment,  interest  being  claimed 
as  damages,  when  the  jury  (before  the  1  &  2  Vict.  c.  110,  s.  17) 
were  left  to  consider  whether  any  and  what  damages  should  be 
given  {Neleon  ▼.  Sheridan,  8  T.  R.  395);  and  in  an  action  for 
railway  calls,  where  the  reference  to  the  Master  was  refused,  and 
the  case  left  to  the  jury  by  Williams,  J.,  on  the  ground  that  the 
matter  was  too  involved  and  intricate  ICheltenham  Railway  Com" 
pany  v.  Pry,  7  Dowl.  616). 

In  an  action  on  a  foreign  judgment,  or  on  a  foreign  bill  of 
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exchange,  the  damages  are  now  held  to  be  **  substantially  a  matter 
of  calculation."  And  if  the  defendant  is  within  the  jurisdictiont 
the  writ  may  in  such  cases  be  specially  endorsed  under  a.  25 
(ante,  p.  31 ).  In  an  action  on  a  covenant,  the  propriety  of  an 
inquiry  may  depend  on  the  nature  of  the  covenant.  The  damages 
in  an  action  for  railway  calls  would  seem  to  be  substantially  a 
matter  of  calculation ;  and  the  reason  assi^ed  in  the  report  of 
the  case  above  referred  to,  for  leaving  the  mquiry  to  a  jury  in- 
stead of  to  the  Master,  is  not  very  satisfactory. 

The  court  or  a  judge  may  direct  that  the  amount  for  which 
final  judgment  is  to  be  signed  should  be  ascertained  by  one  of 
the  Masters.  This  proceeding  is  in  lieu  (in  the  cases  above 
referred  to)  of  the  writ  of  inquiry,  which  was  issued  after  inter- 
locutory judgment  had  been  signed,  to  ascertain  the  amount  of 
damages  to  be  awarded  to  the  plaintiff.  This  judgment  must 
still  be  signed  in  cases  not  within  ss.  25,  93  (ante,  pp.  31,  86). 
A  writ  of  inquiry  was  granted  where  the  plaintiff  died  after  in- 
terlocutory judgment  {Berger  v.  Green,  1  M.  &  S.  229). 

Though  there  are  several  defendants,  and  several  interlocutory 
judgments,  there  must  be  but  one  reference  ( Field  v.  Pooiey,  3 
M.  &  G.  756).  A  reference  to  the  Master  may  be  applied  for 
on  the  same  day  that  judgment  is  signed  {Rutten  ▼.  Hayward,  5 
B.  &  A.  752). 

Though  the  *'rule  to  compute*'  is  expressly  abolished  by  a.  92 
(ante,  p.  86),  proceedings  somewhat  similar  to  those  used  in  ob« 
taining  that  rule  are  necessary  to  get  an  order  under  this  section. 
The  order  is  obtained  upon  summons,  supported  by  an  affidavit 
of  the  cause  of  action,  and  that  interlocutory  judgment  has  been 
signed. 

The  order,  and  notice  of  the  appointment  made  under  it  by  the 
Master,  must  be  served  and  proceeded  upon  in  the  usual  course. 

See  R.  G.,  H.  T.  1853,  r.  171,  pwt. 
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for  money 
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95.  In  all  actions  where  the  plaintiff  recovers  a  sum 
of  monej,  the  amount  to  which  he  is  entitled  may  be 
awarded  to  him  hj  the  judgment  generally,  without 
any  distinction  being  therein  made  as  to  whether  such 
sum  is  recovered  by  way  of  a  debt  or  damages. 

96.  Nothing  in  this  act  contained  shall  in  any  way 
affect  the  provisions  of  a  certain  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  his  majesty 
King  William  the  Third,  intituled  "  An  Act  for  the 
better  preventing  frivolous  and  vexatious  Suits,'*  as  to 
the  assignment  or  suggestion  of  breaches,  or  as  to 
judgment  for  a  penalty  as  a  security  fpr  damages  in 
respect  of  further  breaches. 

Roberts  y.  Marieit  (2  Wms.  Saund.  187,  ei  teq), 
8o  it  was  held  that  money  could  not  be  paid  into  court  in  an 
action  on  a  bond  within  the  8  &  9  Will.  3,  c.  11.  which  see  ante, 
p.  71,  n.  {Bishop  of  London  v.  MeNiel,  9  Exch.  490).    Aa  to  com* 
mon  money  bonds,  see  C.  L.  P.  A.  1860,  a.  25,  post. 
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Notice  of  Trial,  Inquiry  and  Countermand. 

And  with  respect  to  notice  of  trial  and  inquiry,  and 
countermand  thereof,  be  it  enacted  as  follows : — 

97.  Ten  days'  notice  of  trial  or  inquiry  shall  be  Thnefar 
given,  and  shall  be  sufficient  in  all  cases,  whether  at  ^^  inquiry, 
bar  or  nisi  prius,  in  town  or  country,  unless  otherwise 
ordered  by  the  court  or  a  judge. 

Notice  of  trial  must  be  given  in  every  case;  except  (1),  where 
a  cauae  baa  been  made  a  remamet  from  one  sitting  to  another,  in 
London  and  Middlesex  {Ham  v.  Greg,  6  B.  &  C.  125 ;  aaudei  v. 
Prince,  L.  R.  2,  QB.  406)  [it  is  necessary  where  a  cause  has  been 
made  a  remanet  at  the  assizes  {GaiuM  v.  Bilt&n,  4  Bing.  4H)i  and 
see  Cowley  v.  Kmowlet  (16  C.  B.,  N.  S.  107)] ;  (2),  where  a  cause 
has  been  put  off  by  an  order  of  Nisi  Prius  (Shepherd  ▼.  Butler, 
1  D.  &  R.  15);  (3),  where  it  has  been  delayed  by  an  injunction, 
rule  of  Court  or  judge's  order  after  notice  of  trial  (Stockton  and 
Darlington  Railway  Company  v.  Fo»,  6  Each.  127;  Ciaudei  t. 
Prince,  uln  tnpra,  overruling  Jacks  ▼.  Meyer,  8  T.  R.  245,  and 
Ellis  V.  Truster,  2  W.  Black.  798,  and  distinguishing  Cawley  v. 
KnowUs,  uln  supra). 

Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  in* 
quiry,  shall  be  given  in  town  (R.  O.,  H.  T.  1858,  r.  84,  post). 

See  as  to  notice  to  produce  record  upon  issue  nul  tiel  reeordf 
R.  G.,  H.  T.  1853,  r.  88,  post. 

See  as  to  delivering  notice  of  executing  a  writ  of  inquiry  with 
a  demurrer  or  joinder  in  demurrer,  R.  G.,  H.  T.  1853,  r.  40  ( post). 
Such  proceeding  would  seem  to  be  applicable  also  in  cases  where 
notice  of  trial  of  issues  in  fact  is  given  as  well ;  but,  although  a 
defendant  is  under  terms  to  take  short  notice  of  trial,  he  is  still 
entitled  to  full  notice  of  inquiry. 

Where  no  notice  of  trial  has  been  given,  a  defendant  is  not 
entitled  to  his  costs  of  preparing  for  trial  ( Cooper  v.  Boles,  5  H. 
&  N.  188 ;  L.  J.  29,  Ex.  141 ;  Curtu  v.  Piatt,  L.  J.  33,  C.  P.  255); 
nor  in  such  a  case  is  a  plaintiff  so  entitled  (Freeman  v.  Springhauh 
14  C.  B.,  N.  S.  197 1  L.  J.  32,  C.  P.  249). 

The  notice  is  now  to  bt  in  all  cases  a  ten  days'  notice,  but 
taking  "short  notice  of  trial"  may  be  made  a  condition  of  ob* 
taining  time  to  plead  or  leave  to  amend.  Sometimes  the  words 
'*  if  necessary*'  are  introduced  into  the  order ;  as  to  their  appli- 
cation, see  Flowers  v.  iVeleh  (9  Ex.  272;  L.  J.  23,  Ex.  7).  Short 
notice,  in  all  cases,  and  whether  of  trial  or  of  inquiry,  is  four  days 
(R.  G.,  H.  T.  1853,  r.  35,  post). 

The  notice  must  be  in  writing  (R.  G.,  H.  T.  1853,  r.  161,  post).  Form  </ 
No  particular  form  of  words  is  necessary  to  constitute  a  good  i^cHes, 
notice,  provided  it  clearly  informs  the  party  in  sufficient  time  when 
and  where  the  cause  is  to  be  tried  (Cory  v.  Hotson,  1  L.,  M.  &  P. 
28).  The  notice  is  usually  given  on  the  back  of  the  issue  ;  and,  if 
so,  need  not  be  entitled  in  the  court  or  cause ;  but  if  on  separate 
paper,  it  must  be  so  entitled.  A  notice  of  trial  originally  dated 
llie  2nd  of  April,  1 856,  was  given  for  the  first  sittings  **  in  next 
Easter  Term."  It  was  afterwards  altered  by  dating  it  as  of  the 
18th  of  April,  and  making  it  a  notice  for  the  second  sittings  "  in 
next  Easter  Term."    This  was  held  a  good  notice  for  Easter 
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Term,  1856  (F^iiti  t.  Green,  6  E.  &  B.  656  ;  L.  J.  25,  Q.  B.  353 ; 
o?exruluig  BentkaU  f.  ffest^  1  D.  &  L.  599X 

If  the  notice  ii  endorsed  on  the  israe.  «nd  a  separate  notice 
given  for  a  different  day,  the  notice  will  be  irregular  (JTerrsf  ▼. 
Reyuoldi,  4  Dowi.  234).  The  notice  should  be  withdrawn,  and 
fresh  notice  given  {Feliv,  Tyne^  5  Dowl.  246). 

A  notifee  of  continuance,  bad  as  such,  may  be  a  good  notiec  of 
trial,  if  given  in  sufficient  time  (Cory  v.  Hoistrnt  M  aupru)* 

It  must  be  served  on  the  attorney  in  the  cause,  or  on  the  de> 
fendant,  if  he  has  appeared  in  person ;  in  which  latter  ease,  it 
must,  formerly,  have  been  served  personally  upon  him,  or  appear 
to  have  come  to  bis  knowledge  {Frp  v.  Marnn,  1  Dowl.  419 ;  but 
see  R.  G.,  H.  T.  1853,  r.  166,  poU).  It  would  appear  that  the 
notice  may  not  be  left  at  the  address  given  in  the  appearance,  for 
pleadings  and  other  proceedings  requiring  per»cmal  service  are 
excepted  from  those  which  may  be  so  left  (see  s.  30,  ante,  p.  35, 
and  R.  G.,  H.  T.  165—167,  post). 

A  trial  will  not  be  irregulsr  if  the  attorney  who  has  received 
notice  dies  after  such  notice,  provided  the  plaintiff  does  not  knov 
the  fact  (Jthley  v.  Brown,  1  L,  M.  &  P.  451>. 

If  the  plaintiff  is  not  ready  to  proceed,  he  may,  in  town  caoaet, 
instead  of  countermanding,  continue  his  notice  of  trial  ( see  R.  G., 
H.  T.  1853,  r.  36,  post).  Notice  of  continuance  must  be  given  four 
days,  or,  after  short  notice,  two  days  before  the  day  of  trial  or 
inquiry,  the  same  notice  as  in  the  case  of  a  countermand  (/Vir6«ff 
T.  Crow,  1  M.  &  W.  465).  A  notice  of  continuance  may  be  given 
on  a  writ  of  inquiry  ( mUon  v.  Netbitt,  1  Dowl.  N.  8.  675),  and 
possibly  also  on  a  reference  to  the  Master,  under  s.  94  (ante,  p.  87). 
It  cannot  be  given  after  a  countermand  ( Smith  v.  Hoff,  Barnes,  301  )l 

As  to  the  defendant's  proceedings,  if  plaintiff  fails  to  try,  see 
s.  101  {pott,  p.  92). 

If  the  notice  of  trial  is  irregular  or  insufficient,  the  verdict,  if 
the  plaintiff  goes  to  trial,  and  the  defendant  does  not  appear, 
may  be  set  aside  by  the  defendant  ( WiUiame  v.  Wiiliamt,  2  Dowl. 
350;  Benthall  v.  fVett,  ubi  twpra).  But  an  irregularity  in,  or 
want  of  notice,  may  be  waived;  as  by  appesring  at  the  trial 
{Doe  d.  Antrobui  v.  Jepeon,  3  B.  &  Ad.  402 );  or  by  the  defendant 
taking  proceedings  to  get  the  cause  struck  out  of  the  list  ( Yomng 
V.  Fiektr,  2  Dowl.  N.  S.  637);  or  by  the  defendant  obuining  a 
rule  for  a  special  jury  {Berretford  v.  Geddes,  L.  R.,  2  C.  P.  2%S), 

Where  no  proceedings  have  been  taken  fur  one  year,  a  month*a 
notice  is  necessary  (see  R.  G.,  H.  T.  1853,  r.  176,  post,  and  a.  38, 
ante,  p.  59 ). 

See  R.  G.,  H.  T.  1853,  rr.  34—41, 174, 175,  pott, 

98.  A  countermand  of  notice  of  trial  shall  be  giyen 
four  days  before  the  time  mentioned  in  the  notice  of 
trial,  unless  short  notice  of  trial  has  been  given,  and 
then  two  days  before  the  time  mentioned  in  the  notice 
of  trial,  unless  otherwise  ordered  by  the  court  or  a 
judge,  or  by  consent. 

The  notice  of  countermand  muf  t  be  in  writing 
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"Countermand  of  notice  of  trial  or  inquiry  may  be  given  either 
in  town  or  coantry,  utileia  otherwise  ordered  by  the  court  or  a 
judge"(R.G.,  U.T.  185S,r.  S^,pott);  i e.  it  may  be  given  either  to 
the  attoroey  in  town,  or  agent  in  the  country  (although  the  agent'a 
aame  appears  on  the  record),  and  by  either  {Chestyn  v.  Pearce,  4 
DovL  6yS).  But  a  notice  to  a  defendant  in  the  country,  who 
•ppeara  by  attorney  in  town,  is  insufficient  {Margetton  y.  Rtuht  8 
DowL  S8S>. 

A  ftmamet  cannot  in  general  be  the  subject  of  a  countermand 
(7»pniy  V.  Rigbjf,  10  Exch.  476);  but  where  a  town  cause  was 
ande  a  remanet  from  the  first  to  the  third  sittings  on  the  appli- 
cation  of  the  defendant,  it  was  held  that  the  plaintiff  was  in  the 
same  position  as  if  the  notice  of  trial  had  been  for  the  third 
sittifigs,  and,  consequently,  a  notice  of  countermand  given  more 
than  four  days  before  the  third  sittings  was  good  (SuUff  t.  Noble, 
1  H.  ft  C.  809 ;  L.  J.  82,  Ex.  145). 

As  to  the  defendant's  proceedings  if  the  plaintiff  fails  to  try 
tbe  cause,  see  s.  101  (poti.  p.  92). 

Althoogh  it  may  be  too  late  to  give  a  proper  notice  of  counter- 
sttod.  a  notice  may  usefully  be  given  with  a  view  of  preventing 
tlK  defendant  from  incurring  thereafter  unnecessary  costs. 

See  s.  97  and  note  ianit,  p.  89) ;  and  R.  G.,  H.  T.  1858,  rr. 
34-41,  ^Mf. 

99.  A  rale  for  eosts  of  the  day  for  not  proceeding  costs  of  the 
to  trial  pursuant  to  notice,  or  not  countermand ing  in  ^'* 
rafficient  time,  maj  be  drawn  up  cm  affidayit,  without 
motioQ. 

It  is  a  side  bar  rule,  R.  G.,  H.  T.  1858.  r.  89,  po$t.  As  to  affi- 
davit, see  f^well  ▼.  James  (12  M.  ft  W.  100). 

"Costs  of  the  day  '*  are  the  same  as  those  which  are  paid  on 
t  withdrawal  of  the  record  ( Walker  v.  Lane,  8  Dowl.  504)  ;  and 
if  the  cause  haa  been  made  a  remanet  from  one  sittings  to  another, 
Ike  ** costs"  are  the  "costs  of  the  day"  of  the  second  sittings 
when  the  default  took  place  {Brett  v.  Stons,  1  D.  ft  L.  140). 

Payssent  of  the  costs  may  be  enforced  by  execution  upon  the  Pmifmeni^f 
Mister's  aUoeatur,  under  1  &  2  Vict  c.  110,  a.  18  {Hodgson  v.  thecotis, 
/*«fm«,2Dowl.  N.S.I  29). 

The  rule  is,  of  course ;  so  that  if  the  plaintiff  had  any  good   Etecustfer 
•wnse  for  not  having  gone  to  trial,  he  rouat  move  the  court  to  J^f®*"^  ^ 
discharge  the  rule.    A  propoaal  to  refer,  made  after  the  commis-  ^^^^ 
■o&  day.  will  be  no  excuse  {Eaton  v.  Shuekhnrgh,  2  Dowl.  624). 

In  one  case  {Mullins  v. ,  5  Taunt.  88),  he  was  considered 

justified  in  withdrawing  the  record,  on  the  ground  that  the  jury 
was  prejudiced.  In  another  case,  an  accident  to  a  material  wit- 
■ns  was  held  a  sufficient  excuse  for  not  trying  ( Ogle  v  Mofatt, 
Avnes,  183)  t  and  the  neeessary  absence  of  a  material  witnesa 
^  been  held  a  good  excuse  for  not  going  to  trial  {Eattern  Union 
ftoHwas  Company  v.  Symonds,  4  Exch.  502).  In  another  case, 
^e  plaintiff  withdrew  the  record  on  account  of  the  absence  of  a 
witness,  on  being  told  that  the  cause  might  be  re-entered  for  trial 
Wfort  twelve  o'clock.  The  defendant  then  entered  a  ne  reeipi* 
otw,  snd  on  the  witness  appearing,  the  plaintiff  offered  to  try, 
l>ut  the  defendant  refused  to  consent.  The  court  refused  the 
^fendant  the  costs  of  the  day  {Pope  v.  Fleming,  5  Rxch.  249) ; 
wi  ^mmre  whether  a  rule  under  this  section  will  be  discharged ; 
and  fitmre  whether  the  bankruptcy  or  inaolvency  of  tha  plaintiff 
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will  be  considered  an  excuse  for  not  trying,  as  it  was  formerly 
a  reason  for  discharging  a  rule  for  judgment  as  in  a  case  of  a 
nonsuit,  or  entering  a  ttet  proeettu*. 

A  defendant  is  not  entitled  to  costs  of  the  day  when  the  cause 
was  struck  out  owing  to  the  absence  of  both  parties  ( Morgan  ▼ . 
Fernjfhought  11  Kx.  205;  L.  J.  25,  Ex.  52);  nor  where  the  jury 
have  not  been  sworn  (  Wame  v.  Hill,  7  C.  B.,  N.  S.  726 ;  L.  J. 
29,  C.  P.  201 ) ;  nor  where  the  defendant  has  not  applied  for  a 
nonsuit  (Leeeh  v.  Gibttm,  10  W.  R.  S54,  Ex.  H.  T.  1862;  SmUk 
▼.  Marshall,  L.  J.  33,  Q.  B.  3S2  ;  see  also  Greenaway  ▼.  HoltHet, 
2  C.  L.  R.  745;  C.  P.,  E  T.  1854).  All  objections  to  the 
allowance  of  these  costs  should  be  taken  before  the  master  upon 
the  taxation,  and  not  reserved  tub  sileutio  for  a  subsequent 
application  to  the  court  {Rairforth  v.  Hamtr,  S  C.  L.  R.  298 ; 
Q.  B.,  H.T.I  855). 

Formerly  the  pa3nnent  of  the  costs  of  the  day  would  not  be 
made  a  condition  precedent  to  further  proceedings,  unless  in 
peculiar  circumstances ;  as  where  the  plaintiff  was  a  pauper*  and 
resident  out  of  the  jurisdiction  {Crou  v.  Port  t^ Londum  Jiuuramee 
Company,  6  D.  &  L.  250;  L.  J.  18,  Q.  B.  2).  See  now  R.  G., 
U.  T.  1853,  r.  122,  pott. 

Judgment  for  not  proceedikg  to  Trial. 

And  with  respect  to  judgment  for  de&ult  in  not 
proceeding  to  trial,  be  it  enacted  as  follows : — 

statute  14  100.  The  act  passed  in  the  fourteenth  year  of  the 

M^tojidg.^''  reign  of  his  Majesty  King  George  the  Second,  in- 
ment Incus  titulcd  "An  Act  to  prevent  inconveniences  arising 
repeaied.^^     from  Delays  of  Causes  after  Issue  joined,"  so  far  as 
the  same  relates  to  judgment  as  in  the  case  of  a  non- 
suit, shall  be  and  the  same  is  hereby  repealed,  except 
as  to  proceedings  taken   or  commenced    thereupon 
before  the  commencement  of  this  act. 
Proecedinf         101*.  Where  any  issue  is  or  shall  be  joined  in  any 
tiff'neglecti*   causc,  and  the  plaintiff  has  neglected  or  shall  neglect 
to  bring  on     to  bring  such  issue  on  to  be  tried,  that  is  to  say,  in 
be  tried.        town  causes  where  issue  has  been  or  shall  be  joined 
in,  or  in  the  vacation  before,  any  term,  for  instance, 
Hilary  Term,  and  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  the  issue  on  to  be  tried  during  or 
before  the  following  term  and  vacation,  for  instance, 
Easter  Term  and  Vacation,   and  in  country  causes 
where  issue  has  been  or  shall  be  joined  in,  or  in  the 
vacation  before,   Hilary  or  Trinity  Term,   and  the 
plaintiff  has  neglected  or  shall  neglect  to  bring  the 
issue  on  to  be  tried  at  or  before  the  second  assizes 
following  such  term,  or  if  issue  has  been  or  shall  be 

*  Tbit  section  would  leem  not  to  be  mppllcable  in  ejectment,  where  there 
it,  strictly  speaking,  no  issue  Joined,  and  for  which  special  proTision  is  made 
by  s.  MS.  pMl ;  and  see  Scope  t.  PaddUom  (6  H.  ft  N.  Ml ;  L.  J.  30,  Ex.  S44), 
cited  in  Dote  to  seetioii  177,  port. 
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joined  in,  or  in  the  vacation  before,  Easter  or  Michael- 
mas Term,  then,  if  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  the  issue  on  to  be  tried  at  or  before 
the  first  assizes  after  such  term,  whether  the  plaintiff 
shall  in  the  meantime  have  given  notice  of  trial  or  not, 
the  defendant  may  give  twenty  days'  notice  to  the 
plaintiff  to  bring  the  issue  on  to  be  tried  at  the  sittings 
or  assizes,  as  the  case  may  be,  next  after  the  expiration 
of  the  notice ;  and  if  the  plaintiff  afterwards  neglects 
to  give  notice  of  trial  for  such  sittings  or  assizes,  or  to 
proceed  to  trial  in  pursuance  of  the  said  notice  given 
by  the  defendant,  the  defendant  may  suggest  on  the 
record  that  the  plaintiff  has  failed  to  proceed  to  trial, 
although  duly  required  so  to  do,  (which  suggestion 
shall  not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,)  and  may  sign  judgment  for  his  costs ; 
provided  that  the  court  or  a  judge  shall  have  power 
to  extend  the  time  for  proceeding  to  trial,  with  or 
without  terms. 

It  may  be  difficult  to  apply  thia  aectioD,  when  the  venue  haa 
been  changed  after  iMue  joined. 

If  the  plaintiff  faila  to  bring  on  the  cauae  for  trial,  the  de- 
fendant may,  under  this  lection,  after  giving  the  notice  therein 
provided  for,  suggest  the  plaintifiTa  neglect  to  try,  and  sign  judg- 
ment for  his  costs.  He  may,  however,  if  he  prefer  it,  take  down 
the  cause  for  trial  by  proviso  (s.  116,  pott,  p.  100). 

The  plaintiff  mav  apply  for  an  extension  of  the  time  after 
notice,  but  before  the  suggestion  is  entered  by  the  defendant ; 
and  this  is  the  better  course  (Farthing  v.  Castles^  L.  J.  22,  Q.  B. 

167,  Bail  Court).    The  application  must  be  made  within  the  j 

twenty  days  {per  Martin,  B.,  in  Homer  v.  Spencer,  1  F.  &  F.  412). 
The  twenty  days  may  include  the  ten  days  which  the  plaintiff 
would  require  for  his  notice  of  trial  (Judkins  v.  Atherton,  8  £.  &  B. 
987  ;  L.  J.  23,  Q.  B.  835). 

Isaue  must  be  joined,  but  need  not  be  delivered  (Heath  v.  whmioffive 
Boxall,  7  Dowl.  16).    Issue  must  be  joined  aa  to  all  the  defend-  notice. 
anta  who  plead,  if  there  be  several  (Jackton  v.  Utting,  2  Dowl. 
N.  S.  548) :  at  least,  aa  to  those  who  are  alive ;  for  if  one  or 
more  of  aeveral  defendants  die,  their  deaths  must  be  suggested 
{Pinhu  V.  Starch,  5  C.  B.  474). 

The  time  from  which  the  plaintiff's  delay  will  commence  run-   when  the 
ning  will  not  begrin  till  the  last  issue  is  joined,  if  there  are  several  plainUffmuat 
{Crowther  v.  Duke,  7  Scott,  409).    If  there  are  issues  in  law,  the  Pf^^^'^' 
plaintiff  is  nut  bound  to  go  to  trial  until  these  issues  are  deter- 
mined {Crisp  V.  Attwell,  1  L.  M.  &  P.  454),  unless  otherwise 
ordered  under  s.  80  (ante,  p.  79).  If  the  plaintiffs  proceedings  have 
been  stayed  by  an  injunction,  he  is  bound  to  go  on  as  soon  as  the 
injunction  is  dissolved  (Dobton  v.  Brockiebank,  7  Ex.  816;  L.  J. 
21 ,  Ex.  96).    This  section  applies  where  plaintiff  has  proceedings 
pending  at  law  and  in  equi^,  and  elects  to  proceed  in  equity 
{Mortimore  v.  Soaret,  1  £.  &  £.  899 1  L.  J.  28,  Q.  B.  183). 

It  would  seem  that  in  a  town  cause  the  defendant  may  give  the 
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twenty  days'  aoticc  ander  thk  teetioii  inMnediately  thtf  TMftHati 
littings  are  over,  and  need  not  wait  till  the  firat  day  of  the  follow- 
ing term. 

If  a  plaintiff  had  onee  taken  the  caute  dawn  to  trial,  although 
a  new  trial  was  afterwards  granted,  and  fresh  notice  given,  par- 
suant  to  which  the  plaintiff  did  not  proceed,  a  rule  for  judgment 
as  in  case  of  a  nonsuit  would  not,  under  the  old  practice,  have 
been  granted  ( Hawtey  v.  Shirtey,  5  Dowl.  898).  The  defendant 
might  try  by  proviso.  So  where  the  plaintiff  was  nonsuited,  and 
the  noniuit  afterwards  set  aside*  a  rule  waa  refused  {^9kley  ▼. 
Flaxmant  2  Dowl.  697).  So  where,  in  country  causes,  the  eattae 
had  been  made  a  remtanei  {Brown  v.  Ruddt  1  Dowl.  371);  and 
where  the  plaintiff  had  given  fresh  notice  of  trial  {Gilbert  v. 
Kirkland,  2  Dowl.  158),  a  rule  was  refused.  It  was  different  in 
town  causes;  for  there  the  record  was  not  re-entered,  nor  waa 
fresh  notice  of  trial  given ;  but  the  cause  came  on  as  if  the  mt- 
tings  had  been  continued  without  interruption  {Lowes  v.  Belt,  16 
M.  &  W.  362).  The  proceeding  to  be  adopted  by  the  defendant 
under  this  section  would  seem  to  be  available  to  him,  as  was  that 
for  judgment  as  in  the  case  of  a  nonsuit,  only  on  the  first  failure 
of  tiie  plaintiff  to  try  the  cause. 

The  suggestion  to  be  entered  by  the  defendant  under  this  sec- 
tion cannot  be  entered  while  the  record  is  imperfect,  as  if  a  plain- 
tiff has  died  since  default  made  in  going  to  trial.  In  such  case 
a  suggestion  of  the  death  must  be  first  entered  {Lor kin  v.  BuekU^ 
1  L.  M.  &  P.  740).  So  if  any  of  several  defendants  have  died 
since  the  writ  issued,  the  record  must  show  the  issue  had  been 
completely  joined  at  the  time  of  the  plaintiff's  default  {Pinkue  v. 
JXKrcA,  5C.B.  474). 

Where  a  plaintiff  has  proceeded  at  law  and  in  equity,  and  has 
elected  to  proceed  in  equity  after  issue  joined  in  the  action,  the 
defendant  may,  under  this  section,  give  notice  to  the  plaintiff  to 
bring  the  issue  onito  be  tried ;  and  if  the  plaintiff  neglects  to  do 
80,  the  defendant  may  enter  a  suggestion  on  the  record  and  sign 
judgment  for  his  cosu  (  Morlimore  v.  Soaree,  1  E.  &  E.  899). 

Where  the  defendant  had  applied  at  chambers  to  put  off  tire 
trial,  and  the  hearing  had  been  postponed,  so  that  the  commission 
day  was  close  at  hand,  it  was  considered  that  the  plaintiff  was 
justified  in  countermanding;  and  that  there  was  no  neglect  on 
his  part  {Rendell  v.  Bailey^  2  Dowl.  118).  So  if  the  plaintiff 
countermands  his  notice  of  trial,  or  does  not  proceed  to  trial,  at 
defendant's  request,  there  is  no  neglect  on  his  jts^rt  (Jenkins  v. 
Charity y  2  Dowl.  197:  Doe  d.  Steppins  v.  Lord,  2  Dowl.  419). 
So  there  is  no  neglect  of  the  plaintiff  i(  the  defendant  in  any  way 
consents  to  the  delay  {Grey  v.  fftUckings,  3  Dowl.  414),  as  by 
negotiating  for  a  settlement  {Alford  v.  Fellows^  9  Dowl.  326). 

As  to  the  mode  of  proceeding  if  the  plaintiff  becomes  bankrupt 
or  insolvent,  see  s.  142,  post. 

See  TruMcott  v.  LaUmr  (9  Ezch.  420). 

See  R.  G.,  H.  T.  1838,  r.  124,  post. 

See  R.  G.,  H.  T.  1863,  r.  58,  posU 
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Nisi  Frius  Recobd. 

And  with  respect  to  the  nisi  prins  record,  be  it 
enacted  as  follows : — 

102.  The  record  of  nisi  prius  shall  not  be  sealed  or  Niai  phui 
passed,  but  may  be  delivered  to  the  proper  officer  of  J^JJ^kd  or* 
the  court  in  which  the  cause  is  to  be  tried,  to  be  by  p*~«J- 


I 


him  entered  as  at  present,  and  remain  until  disposed  o 

See  M  to  annexing  to  record  the  nartieulars  of  demand  and 
set-off,  R.  O.,  H.  T.  1853,  r.  19;  ana  as  to  entering  causes  in 
London  and  Middlesex,  r.  43,  fuat. 

103.  Records  of  the  superior  courts  of  common  law  Triaiiia 
shall  be  brought  to  trial  and  entered  and  disposed  of  ^Saui^!. 
in  the  counties  palatine  in  the  same  manner  as  in  other 
counties. 

No  mUtimui  to  the  Chancellor  of  the  Counties  Paladne  will 
benceforth  be  requisite. 

JUBT  AND  JUBT  PBOCESS. 

And  with  respect  to  juries  and  jiuy  process,  be  it 
enacted  as  follows : — 

104.  The  several  writs  of  venire  facias  juratoreSy  Ja»y  procew 
and  distringas  juratores^  or  habeas  corpora  jura^  *^"******- 
torum^  and  the  entrj  juratur  ponitur  in  respeciu^ 

shall  no  longer  be  necessary  or  used. 

105.  The  precept  issued  by  the  judges  of  assize  to  Precej^  by 
the  sheriff  to  summon  jurors  for  the  assizes  shall  direct  lSjj|e*to' 
that  the  jurors  be  summoned  for  the  trial  of  alt  issues,  uommon 
whether  civil  or  criminal,  which  may  come  on  for  U'ial  ih^n^^il^n 
at  the  assizes ;  and  the  jurors  shall  thereupon  be  sum-  «•  criminal 
moned  in  like  manner  m  at  present.  ^  *^ 

This  section  perhaps  does  not  provide  for  summoning  juries  in 
cases  where  the  sheriff  is  a  party.  The  venire  was  formerly  in 
such  a  case  directed  to  the  coroner,  which  was  permitted  by  the 
use  of  the  words  akerijf  or  other  minitier  in  the  Jury  Act  ( 6  Geo.  4, 
c.  60) I  but  any  such  difficulty  is  removed  by  the  C.  L.  P.  A. 
1^6%  B,  69,  pott. 

106.  A  printed  panel  of  the  jurors  summoned  shall,  a  printed 
seven  days  before  the  commission  day,  be  made  by  the  ^il^ired*^„d 
sheriff,  and  kept  in  the  office  for  inspection ;  and  a  annexed  to 
printed  copy  of  such  panel  shall  be  delivered  by  the  '***  '^'^rd. 
sheriff  to  any  party  requiring  the  same,  on  payment  of 

one  shilling ;  and  such  copy  shall  be  annexed  to  the 
nisi  prius  record. 

See  R.  6.,  H.  T.  1858,  r.  ^7,  pott. 
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107.  The  sherififi  of  London  and  Middlesex  respeo^ 
tivelj  shall,  pursuant  to  a  precept  under  the  hand  of  a 
Judge  of  any  of  the  said  superior  courts,  and  without 
anj  other  authority,  summon  a  sufficient  number  of 
common  jurors  for  the  trial  of  all  issues  in  the  superior 
courts  of  common  law,  in  like  manner  as  before  this 
act ;  and  seven  days  before  the  first  day  of  each  sit- 
tings a  printed  panel  of  the  jurors  so  summoned  for 
the  trial  of  causes  at  such  sittings  shall  be  made  by 
such  sheriffs,  and  kept  in  their  offices  for  public  in- 
spection ;  and  a  printed  copy  of  such  panel  shall  be 
delivered  by  the  said  sheriff  to  any  party  requiring 
the  same  on  payment  of  one  shilling ;  and  such  copy 
shall  be  annexed  to  the  nisi  prius  record;   the  said 
precept  shall  and  may  be  in  like  form  as  the  precept 
issued  by  the  judges  of  assize,  and  one  thereof  shall 
suffice  for  each  term  and  for  all  the  superior  courts ; 
and  it  shall  be  the  duty  of  the  sheriffs  respectively  to 
apply  for  and  procure  such  precept  to  be  issued  in 
sufficient  time  before  each  term  to  enable  them  to 
summon  the  jurors  in  manner  aforesaid ;  and  it  shall 
be  lawful  for  the  several  courts,  or  any  judge  thereof 
at  any  time  to  issue  such  precept  or  precepts  to  sum* 
mon  jurors  for  disposing  of  the  business  pending  in 
such  courts,  and  to  direct  the  time  and  place  for  which 
such  jurors  shall  be  summoned,  and  all  such  other 
matters  as  to  such  judge  shall  seem  requisite. 

108.  The  precept  issued  by  the  judges  of  assize  as 
aforesaid  shall  direct  the  sheriff  to  summon  a  sufficient 
number  of  special  jurymen,  to  be  mentioned  therein, 
not  exceeding  forty-eight  in  all,  to  try  the  special  jury 
causes  at  the  assizes;  and  the  persons  summoned  in 
pursuance  of  such  precept  shall  be  the  jury  for  trying 
the  special  jury  causes  at  the  assizes,  subject  to  such 
right  of  challenge  as  the  parties  are  now  by  law  entitled 
to ;  and  a  printed  panel  of  the  special  jurat's  so  sum- 
moned shall  be  made,  kept,  delivered  and  annexed  to 
the  nisi  prius  record,  in  like  time  and  manner  and 
upon  the  same  terms  as  hereinbefore  provided  with 
reference  to  the  panel  of  common  jurors ;  and  upon 
the  trial  the  special  jury  shall  be  balloted  for,  and 
called  in  the  order  in  which  they  shall  be  drawn  from 
the  box,  in  the  same  manner  as  common  jurors ;  pro- 
vided that  the  court  or  a  judge,  in  such  case  as  they 
or  he  may  think  fit,  may  order  that  a  special  jury  be 
struck  according  to  the  present  practice,  and   such 
order  shall  be  a  sufficient  warrant  for  striking  such 
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fipecial  JQiyy  and  making  a  panel  thereof  for  the  trial 
of  the  particular  cause. 

There  is  no  right  of  peremptory  challenge  of  special  juron 
summoned  under  this  section  {Creed  v.  Fisher,  9  Exch.  472). 

The  sheriff  is  not  entitled  to  fees  directed  by  the  judges  under 
the  7  Will  4  &  1  Vict.  c.  £6  (Betmeit  ▼.  Thompeon,  6  £.  &  B.  683), 

109.  In  any  county,  except  London  and  Middlesex,  Mode  of  ob* 
the  plaintiff  in  any  action,  except  replevin,  shall  be  spMisfjury 
entitled  to  have  the  cause  tried  by  a  special  jury,  upon  in  country 
giving  notice  in  writing  to  the  defendant,  at  such  time  **^*'' 
as  would  be  necessary  for  a  notice  of  trial,  of  his  in- 
tention that  the  cause  shall  be  so  tried ;  and  the  de- 
fendant or  plaintiff  in  replevin  shall  be  so  entitled,  on 
giving  the  like  notice  within  the  time  now  limited  for 
obtaining  a  rule  for  a  special  jury :  Provided  that  the 
court  or  a  judge  may  at  any  time  order  that  a  cause 
shall  be  tried  by  a  special  jury,  upon  such  terms  as 
they  or  he  shall  think  fit. 

Out  of  London  and  Middlesex,  therefore,  a  plaintiff  in  any  IfcHotte 
action,  except  replevin,  must  ordinarily  give  a  ten  days'  notice,  P''^^ 
unless  the  defendant  is  under  terms  to  take  short  notice  of  trial, 
when  a  similarly  short  notice  of  trial  by  special  jury  may  be  given. 
A  defendant  must  ordinarily  give  his  notice  more  than  six  days 
before  the  commission  day,  but  not  until  after  issue  joined  (R.  G., 
H.  T.  1858,  r.  44,  post;  Draper  v.  Norwood,  5  Jut.,  N.  S.  1083; 
C.  P.,  E.  T.  1859;  and  Dreiser  ▼.  Norman,  6  C.  B.,  N.  S.  427). 

In  order  to  insure'a  special  jury  being  summoned,  notice  must  jfotUeto 
be  given  to  the  sheriff  six  days  before  the  commission  day  that  »herif. 
the  cause  is  to  be  tried  by  a  special  jury,  otherwise  the  cause  may 
be  tried  by  a  common  jury,  unless  the  court  or  a  judge  otherwise 
orders  (s.  112,  post,  p.  99). 

The  party  who  gives  a  notice  to  try  the  cause  by  a  special  jury  Certi/leate 
has  to  pay  all  the  expenses  of  it;  and  these  expenses  are  not  /orcosuo/ 
allowed  as  costs  between  the  parties,  unless  the  judge  certiBes  on  *P*c*^J^^» 
the  back  of  the  record  that  the  cause  was  a  proper  one  to  be  tried 
by  a  special  jury  (6  Geo.  4,  c.  60,  s.  84).    The  judge  must 
certify  immediately  after  a  verdict,  i.  e.,  within  a  reasonable  time 
after  it  is  pronounced  {Christie  v.  Richardson,  2  Dowl.  N.  S.  608). 
Where  the  judge's  signature  to  a  certificate,  which  he  in  court 
intimated  his  intention  of  giving,  was  not  procured  for  some 
weeks  after  the  trial,  it  was  held  that  he  had  not  certified  in  time 
( Grace  v.  Church,  3  G.  &  D.  591 ;  see  also  Leech  y.  Lamb,  1 1  Exch. 
487;  also  Serrell  v.  Derbyshire  Railway  Company,  10  C.  B.  910; 
and  per  Cresswell,  J.,  Skipper  v.  Bodkin,  L.  J.  29,  P.  M.  &  A.  188 ; 
better  8  W.  R.  589). 

The  costs  of  a  special  jury,  if  the  judge  certifies,  necessarily 
depend  upon  the  ilisposal  of  the  general  costs  of  the  cause;  see 
Waters  v.  Howells  (8  Exch.  244;  S.  C.  sub  nom.  Walter  v.  Howell, 
L.  J.  22,  Ex.  96),  where  the  doubt  of  Coleridge,  J.  in  Dew€ar  v. 
Swahey{\\  A.  &  £.  918)  is  disposed  of. 

In  a  case  where  the  question  between  the  parties  was  solely 
one  of  law,  and  the  facts  were  not  in  dispute,  Abbott,  C.  J.,  re* 
fiised  to  certify  (Wemys  ▼.  Greenwood,  2  C.  &  P.  488).    In  an 


98 


THE  COMMON  LAW  PROCEDURE  ACT,  1852. 


Vponvrit* 
of  inquiiy. 

Special  Juries 
in  London 
and  Middle- 
sex, how 
struck. 


Remedy  for 
delay  by  no- 
tice of  trial 
by  special 
jury. 


action  for  a  libel  in  a  newspaper,  where  special  pleas  were  pleaded, 
Tindal,  C.  'J.,  certified,  stating  that  he  would  not  have  done  so  if 
there  had  not  been  such  plea  {Robertt  ▼.  Brawny  6  C.  &  P.  757). 
In  an  action  for  penalties,  Abbott,  C.  J.,  refused  to  certify 
because,  as  the  case  had  not  been  gone  into,  he  could  not  certify 
on  a  mere  view  of  the  record  (OriiM  v.  Crockfard,  1  C.  &  P.  537); 
4ed  quare^  the  general  application  of  this  principle. 
See  R.  G.,  U.  T.  1853,  r.  46,  jtott. 

110.  In  London  and  Middlesex  Bpecial  Jurors  shall 
be  nominated  and  reduced  by  and  before  the  under- 
sheriff  and  secondary  respectiyelj,  in  like  manner  as 
by  the  master  before  this  act,  upon  the  application 
of  either  party  entitled  to  a  special  jury,  and  his  ob- 
taining a  rule  for  such  purpose;  and  the  names  of  the 
jurors  so  struck  shall  be  placed  upon  a  panel,  which 
shall  be  delivered  and  annexed  to  the  nisi  prius  re- 
cord, in  like  manner  and  upon  the  same  terms  as  here- 
inbefore provided  with  reference  to  the  panel  of  com- 
mon jurors;  and  upon  the  trial  the  special  jury  shall 
be  ballotted  for,  and  called  in  the  order  in  which  they 
shall  be  drawn  from  the  box,  in  the  same  manner  as 
common  jurors. 

As  to  the  practice,  see  R.  6.,  H.  T.  1853,  rr.  44,  45,  46,  and 
note  thereto,  pott,  and  to  the  preceding  and  following  sections. 

The  rule  referred  to  is  granted  upon  a  *'  hand"  motion  of 
counsel. 

If  the  defendant  obtains  a  rule  for  a  special  jury  he  waives  all 
irregularity  in  the  notice  of  trial,  even  though  the  issue  be 
partly  incomplete  {Berrerford  v.  Geddet,  L.  R.  2  C.  P.  285). 

111.  Where  the  defendant  in  any  case,  or  plaintiff 
in  replevin,  gives  notice  of  his  intention  to  try  the 
cause  by  a  special  jury,  and  the  venue  is  in  London  or 
Middlesex,  the  court  or  a  judge,  if  satisfied  that  such 
notice  is  given  for  the  purpose  of  delay,  may  order 
that  the  cause  be  tried  by  a  common  jury,  or  make 
such  other  order  as  to  the  trial  of  the  cause  as  such 
court  or  judge  shall  think  fit. 

The  court  or  a  judge  may  either  order  the  cause  to  be  tried  in 
its  order  (when,  if  no  special  jury  is  in  attendance,  it  will  be  tried 
by  a  common  jury),  or  directly  order  the  cause  to  be  tried  by  a 
common  jury,  which  will  probably  only  be  done  on  afiBdavits  of 
facts  justifying  such  an  order,  as  '*  the  general  right  of  the  subject 
to  try  a  case  by  special  jury  can  only  be  touched  by  affidavit " 
{Per  Pollock,  C.  B.,  Dunn  v.  Cox,  16  M.&  W.  439).  But  a  spe- 
cial jury  rule  does  not  deprive  the  party  of  his  right  to  try  by  a 
common  jury  until  a  special  jury  has  been  struck.  Where  a 
cause  had  been  set  down  for  trial,  and  the  defendant  obtained  a 
special  jury  rulci  on  which  the  jury  was  nominated,  and  on  the 
same  day  the  plaintiff  obtained  a  judge's  order  that  the  cause 
should  be  tried  in  its  order,  unless  a  special  jury  were  first 
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■truck  I  and  no  special  jury  being  struck,  the  plaintiff  tried  bv  a 
common  jury,  it  was  held  that  the  cause  was  properly  tried 
(Dawion  y.  Smithy  1  L.  M.  &  P.  151).  It  woula  seem,  there- 
fore, that  the  proper  way  to  proceed  in  such  a  case,  is  to  obtain 
an  order  that  the  cause  be  tried  in  its  order,  unless  the  special 
jury  is  previously  struck.  The  Court  of  Common  Pleas  refused 
a  rule  iwft  to  discharge  a  rule  for  a  special  jury,  where  the  jury 
had  been  nominated  although  not  reduced  (White  y.  Eastern 
Union  Railway  Company^  11  C.  B.  575). 

When  a  cause  was  set  down  for  trial  at  the  first  sittings  in  term, 
and  the  defendant  obtained  a  special  jury  rule,  on  an  affidavit 
stating  the  pleadings,  and  showing  that  no  notice  had  been  given 
to  the  under-sheriff,  and  averring  the  deponent's  belief  that  the 
rule  bad  been  obtained  for  delay,  the  court  granted  a  rule  nitit 
calling  on  defendant  to  show  cause  on  the  third  day  of  the  sit- 
tings why  the  special  jury  rule  should  not  be  set  aside  on  that 
day,  unless  the  jury  were  previously  nominated  {Devanoge  y. 
Barthwiek,  2  L.  M.  &  P.  277). 

112.  Where  notice  has  been  given*  to  try  by  special  Notice  to 
jury,  either  party  may,  six  days  before  the  first  day  triS^M-**' 
of  the  sittings  in  London  or  Middlesex,  or  adjonm-  ■pedaijoiy. 
ment  day  in  London,  or  commission  day  of  the  assizes, 

give  notice  to  the  sheriff  that  such  cause  is  to  be  tried ' 
by  a  special  jury;  and  in  case  no  such  notice  be  given 
no  special  jury  need  be  summoned  or  attend,  and  the 
cause  may  be  tried  by  a  common  jury,  unless  other- 
wise ordered  by  the  court  or  a  judge. 

In  country  causes,  the  plaintiff,  after  giving  the  defendant  ten 
days'  notice,  must  give  the  sheriff  six  days'  notice  of  his  inten« 
tion  to  try  by  special  jury.  In  town  causes,  the  plaintiff  must 
not  only  strike  the  jury  under  s.  110  (ante,  p.  98),  according  to 
the  present  practice,  but  must,  in  addition,  give  six  days'  notice 
to  tne  sheriff,  otherwise  his  cause  may  be  tried  by  a  common 
jury.    (See  R.  O.,  H.  T.  1853,  r.  47,  poet.) 

So  the  defendant  must,  both  in  town  and  country  causes,  if 
the  special  jury  has  been  obtained  by  him,  give  the  sheriff  the 
proper  notice ;  if  he  fail  to  do  so,  the  cause  may  in  the  absence 
of  a  special  jury  be  tried  by  a  common  jury  under  the  next 
section  {Cawley  v.  Knowlet,  16  C.  B.,  N.  S.  107).  The  defend- 
ant's  notice  to  theplaintifi  must  be  more  than  six  days  (s.  109,  n. 
aa/e,  p.  97),  the  notice  to  the  sheriff,  six  days. 

No  special  jury  need  be  summoned,  unless  notice  is  given  (sec 
s.  118,  irfra). 

113.  In  all  cases  where  notice  is  not  given  to  the  ifipeciai 
sheriff  that  the  cause  is  to  be  tried  by  a  special  jury,  tumuioned, 
and  by  reason  thereof  a  special  jury  is  not  summoned  SuJ%'°J^ 
or  does  not  attend,  the  cause  may  be  tried  by  a  com-  commoa 
mon  jury,  to  be  taken  from  the  panel  of  common  ^^^' 

*  Probftbly  Bottee  to  the  tbeTiff  may  be  Riven  under  this  section,  althongh 
notice  to  the  oppoelte  psity,  nnder  t.  109  (ante,  p.  97),  maj  not  have  been 
given,  in  consequence  ox  the  defendant  having  been  put  under  terma  to  take 
■hott  aottoe  of  trlaL 
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jurors,  in  like  manner  as  if  no  proceedings  had  been 
had  to  try  the  cause  by  a  special  jury. 

As  to  this  enactment,  see  Montague  v.  Smith  (17  Q.  B.  688; 
L.  J.  21,  Q.  B,  73),  and  cases  there  cited. 

114.  A  writ  of  view  shall  not  be  necessary  or  used, 
but,  whether  the  view  is  to  be  had  by  a  common  or 
special  jury,  it  shall  be  sufficient  to  obtain  a  rule  of 
the  court  or  judge's  order,  directing  a  view  to  be  had; 
and  the  proceedings  upon  the  rule  for  a  view  shall  be 
the  same  as  the  proceedings  heretofore  had  under 
a  writ  of  view;  and  the  sheriff,  upon  request,  shall 
deliver  to  either  party  the  names  of  the  viewers,  and 
shall  also  return  their  names  to  the  associate  for  the 
purpose  of  their  being  called  as  jurymen  upon  the 
trial. 

See  R.  G.,  H.  T.  1853,  rr.  48,  49,  post. 

Where  it  shall  appear  to  the  court  to  be  proper  and  necessary 
that  the  jurors  should  have  the  view  of  the  messuages,  lands  or 
place  in  question,  in  order  to  the  better  understanding;  of  the 
« evidence,  "  the  court  may  order,"  9ic.  (4  Anne,  c.  16,  s.  8).  An 
order  for  a  view  will  not  be  granted  in  sq  action  for  work  and 
labour  as  a  bricklayer :  **  The  necessity  of  a  view  seems  to  apply 
chiefly  to  actions  of  a  local  nature,  such  as  trespass  qu.  cLfr,, 
nuisances,  and  the  like  "  (Parke,  B.,  in  Stonei  v.  Menhim,  &  Ex. 
882). 

But  see  now  C.  L.  P.  A.  1854,  s.  58,  post. 

Before  applying  the  party  must  get  from  his  opponent  the 
name  of  his  shower,  and  take  it  and  that  of  his  own  sliower,  with 
a  memorandum  of  the  time  fixed  for  the  view,  to  the  Master,  that 
the  rule  or  order  may  be  properly  drawn  up,  as  an  omission  of 
the  names  will  be  irregular  (  Taylor  v.  Thompson^  1  Dowl.  218) ; 
and  see  Stones  v.  Menhem  {ubi  supra).  From  the  form  there  given 
an  order  under  this  section  may  be  prepared. 

115.  The  jurors  contained  in  such  panels  as  afore* 
said  shall  be  the  jurors  to  try  the  causes  at  the  assizes 
and  sittings  for  which  they  shall  be  summoned  re- 
spectively; and  all  such  proceedings  may  be  had  and 
taken  before  such  juries  in  like  manner,  and  with  the 
like  consequences  in  all  respects,  as  before  any  jury 
summoned  in  pursuance  of  any  writ  or  writs  of  venire 
Jacias  juratoreSf  distringas  juratores^  or  habeas  cor^ 
pora  juratorum^  before  this  act. 

Trial  by  Proviso. 
Defendant's        116.  Nothing  herein  contained  shall  affect  the  right 
upondefirait  of  a  defendant  to  take  down  a  cause  for  trial,  after 
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default  by  the  plaintiff  to  proceed  to  trial,  according 
to  the  course  and  practice  of  the  court;  and  if  records 
are  entered  for  trial  both  by  the  plaintiff  and  the 
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defendmit,  the  defendant's  record  shall  be  treated  as 
standing  next  in  order  after  the  plaintiff's  record  in 
the  list  of  causes,  and  the  trial  of  the  cause  shall  take 
pUoe  accordinglj* 

In  all  cues  where  the  plaintiff  after  laaue  joined  makes  default 
in  proeeeding  to  trial  when  he  ought  to  have  done  so  (see  Chit. 
Arch.  Sth  ed^  to],  ii.,  p.  1298),  the  defendant  may  have  the  action 
tried  by  proviso,  that  is,  he  may  make  up  the  issue,  give  the  plain- 
tiff notice  of  trial,  make  up  the  Nisi  Prius  record,  carry  it  down 
and  enter  it  and  proceed  to  trial  as  in  ordinary  cases  as  if  he  were 
proceeding  as  plaintiff.  In  replevin,  prohibition,  quare  impedii 
and  error  io  fact,  both  parties  being  actors  the  defendant  may 
nake  up  the  record  and  proceed  to  trial  although  the  plaintiff 
hare  committed  no  de&ult.  See  Dennis  v.  Dennis  ( 2  Wms.  Saund. 
336),  and  Chit.  Arch.  12th  ed.,  vol.  ii.,  1492.  This  proceeding  is 
applicable  to  trials  before  the  sheriff  (Harrwon  y.  Sutton,  12  M. 
»  W.  307>. 

The  talung  down  a  cause  for  trial  by  proviso  is  the  mode  by 
wbieh  a  plaintiff  is  prevented  from  keeping  a  cause  hanging  over 
the  head  of  a  party  for  an  indefinite  time ;  and  the  court  refused 
to  make  a  rule  for  a  stay  of  proceedings  absolute,  even  after  the 
defendant  had  become  bankrupt  and  obtained  his  certificate 
{WkiU^er  V.  Watsim,  6  Dowl.  429). 

See  R.  6.,  H.  T.  1853,  r.  42,  post. 

Aa  to  when  a  defendant  must  resort  to  this  remedy,  see  s. 
101.  n.  {amte^  p.  93). 

The  defendant  niust  give  the  plaintiff  **  notice  of  trial  by  pro- 
viso" as  in  ordinary  cases  (s.  97.  ante,  p.  89);  but  it  was  not  ne- 
ceaaary  under  the  old  practice  to  give  a  term's  notice  of  proceed- 
isgs  where  four  terms  nad  elapsed  ( Theobald  v.  Criekmore,  2  B.  & 
A.5H):  but  the  R.  G.,  H.  T.  1853,  r.  171,  post,  seems  now  to  re- 
quire  a  month's  notice  in  such  a  case. 

If  the  defendant  does  not  proceed  to  trial  after  notice,  he  will 
bve  to  pay  to  the  plaintiff  the  costs  of  the  day  (s.  99,  ante,  p  91 : 
^a>^T.  Pfppett,  I  T.  R.  696);  and  when  both  give  notice,  and 
oeither  tries,  they  are  liable  to  each  other  for  these  costs,  unless 
b]r  consent  of  both  the  cause  is  made  a  remanet  (Blow  v.  Wyatt,  4 
M. »  W.  407). 

The  defendant's  record  will  stand  in  order  after  the  plaintiff's 
in  the  list;  but  if  the  plaintiff  has  not  given  sufiicient  notice  of 
trial,  his  entry  will  be  of  no  effect,  and  the  defendant  may  go  to 
trial  on  hta  own ;  and  if  the  plaintiff  does  not  appear  to  it,  he  will 
^  nonsuited  (Brown  v.  Ottlejf,  1  B.  &  A.  253),  which  is  the 
proper  course  to  take;  though  if,  instead  of  nonsuiting  the  plain- 
tiff* the  defendant  takes  a  verdict,  the  court  will,  in  general,  only 
Kt  it  aside  in  order  to  enter  a  nonsuit  (Hodgson  v.  Foster ^  1 
B.»C.110>. 

Adhissiox  of  Documexts. 

And  with  respect  to  the  admission  of  documents,  be 
it  enacted  as  follows : — 

117.  Either  party  may  call  on  the  other  party  by  AdmisaUmof 
notice  to  admit  any  document,  saving  all  just  ezcep**  *'*®^"®'***' 
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tions ;  and  in  case  of  refusal  or  neglect  to  admit,  the 
costs  of  proving  the  document  shall  be  paid  bj  the 
party  so  neglecting  or  refusing,  whatever  the  result  of 
the  cause  maj  be,  unless  at  die  trial  the  judge  shall 
certify  that  the  refusal  to  admit  was  reasonable,  and 
no  costs  of  proving  any  document  shall  be  allowed 
unless  such  notice  be  given,  except  in  cases  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the 
master,  a  saving  of  expense. 

A  fonn  of  notice  to  admit  is  g^ven  by  R.  G.,  H.  T.  1853,  r.  29, 
which  aee,  and  note  thereon,  po^. 

See  as  to  abuse  of  such  a  form,  EdmwnA  ▼.  Cheat  fVestem  RmU- 
way  Company  (12  C.  B.  419). 

See  as  to  costs  after  neglect  to  give  notice,  or  to  admit  upon 
notice,  R.  G.,  H.  T.  1853,  r.  80,  post. 

These  provisions  apply  to  every  document  a  party  means  to 
adduce  in  evidence,  and  are  not  confined  to  documents  in  his 
custody  or  control  {Rutter  v.  Ckapmanf  8  M.&  W.888);  in  which 
case  the  costs  of  proving  signatures  to  a  petition  for  a  charter, 
under  1  Vict  c.  7 1,  s.  49,  were  not  allowed,  no  notice  to  admit 
having  been  given;  and  "any  document"  includes,  tombie,  a 
foreign  judgment  (Smith  v.  Bird,  3  Dowl.  310). 

A  party  who  proposes  to  adduce  a  document  in  evidence  is 
bouna,  therefore,  in  every  case,  in  order  to  entitle  himself  to  the 
costs  of  proving  it,  to  give  a  notice  to  admit,  that  the  other  party 
may  have  an  opportunity  of  admitting  it,  and  thus  saving  costs. 
And  this  rule  applies  to  documents  the  validity  of  which  is 
directly  in  issue  {Spencer  v.  Borough,  9  M.  &  W.  425,  where 
the  attorney  on  the  other  side,  when  applied  to,  had  refused  to 
admit,  on  the  ground  that  the  document  was  a  forgery). 

The  court  will  rather  enlarge  than  restrict  the  provisions  of  the 
section  {Per  Alderson,  B.,  in  Rutter  v.  Chapman,  uhi  supra).  So, 
where  plaintiff's  attorney  was  in  possession  of  a  probate  of  a  will 
essential  to  the  defendant's  case,  and  on  being  called  upon  to 
give  an  undertaking  to  produce  it,  refused  to  do  so,  and  the  de- 
fendant then  warned  him  that  an  exemplification  of  the  will  must 
be  procured  at  a  heavy  expense,  it  was  held  that  the  defendant 
who  obtained  the  verdict,  was  entitled  only  to  the  expense  of  an 
ordinary  copy,  as  he  might  have  called  on  the  plaintiff  to  admit  a 
copy  {Goldstone  v.  Tovey,  6  Bing.  N.  C.  274). 

The  admission  is  to  be  made,  "  saving  all  just  exceptions.'*  A 
party  admitting  his  handwriting  to  a  bill,  is  not  precluded  firom 
objecting  to  its  admissibility  in  evidence  on  the  ground  of  its 
being  unstamped  (  Vane  v.  Whittington,  2  Dowl.  N.  S.  757).  But 
where  a  party  admitted  a  document  described  as  a  *'  counterpart 
lease,"  and  at  the  trial  the  instrument  turned  out  to  be  a  lease 
with  a  counterpart  stamp  only,  he  was  considered  precluded  from 
taking  the  objection  {Doe  A.Wright  v.  Smith,  8  A.  dc  £.  255). 
The  admission  of  the  mere  signature  will  not  dispense  with  the 
production  of  the  bill  at  the  trial  {Vane  v.  Whittington,  uhi  supra; 
see  Chaplin  v.  Levy,  9  Exch.  531,  where  there  was  no  reserve  of 
just  exceptions).    Nor  will  the  admission  that  the  copy  it  a  true 
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copy  dispenie  with  the  necessity  of  accounting  for  the  non-pro- 
duction of  the  original,  before  the  copy  can  be  admitted  in  evi- 
dence {Sharpe  ▼.  Lambet  11  A.  &  E.  805).  An  admineion  of  a 
document,  at  of  a  certain  date,  will  preclude  the  part^  from  call- 
ing for  an  explanation,  if  the  date  appeara  to  be  written  on  an 
erasure  (Poolt  v.  Palmer t  1  Car.  &  M.  69).'  So,  after  the  admis. 
sion  of  a  deed,  an  objection  to  its  being  received  in  evidence,  on 
the  ground  of  an  interlineation,  is  waived  (Freeman  v.  SteggaU, 
14  <X  B.  202;  L.  J.  19,  Q.  B.  18).  So  an  admission  of  a  bill 
"  drawn  by  the  plaintiff  upon,  and  directed  to  the  defendants  as 
A.  &  Co.,  and  accepted  by  B.  for  the  defendants  as  A.  &  Co.," 
precludes  the  defendants  from  denying  the  authority  of  B.  to  bind 
A.  &  Co.  by  such  acceptance,  and  it  is  not  a  mere  admission  that 
he  signed  an  acceptance  purporting  to  bind  A.  &  Co.  (  Wilkee  v. 
Hopkiniy  1  C.  B.  737;  and  see  Hunt  v.  WUe,  1  F.  &  F.  445) ; 
but  a  party  may,  without  peril  of  costs  in  any  event,  refuse  to 
admit  documents,  when  he  is  also  required  to  admit  the  authority 
of  the  writer  ( Oxford^  ^c,  Railway  Company  v.  Scudamore,  1  H.  &  N. 
666).  An  admission  once  made  cannot,  it  would  seem,  be  with- 
drawn ;  it  will  bind  the  party,  for  instance,  on  a  new  trial  {Doe 
v.  Bird,  7  C.  &  P.  6). 

A  formal  admission  only  should  be  relied  upon  (Hofford  v. 
Hughes,  10  W.  R.  60:  Ex.,  M.  T.  1861). 

See  further  upon  the  effect  of  admissions,  Hawk  v.  Freund  (1 
F.  &  F.  294),  and  Hills  v.  .^ondon  Gas  Light  Company  (1  F.  &  F. 
346). 

The  notice  to  admit  must  be  given  a  reasonable  time  before  Time  vitftin 
the  trial.    The  object  of  the  notice  necessitates  the  observance  ^'f^  ^  9*^ 
of  this.  A  notice  to  admit  documents,  the  originals  of  which  were  ^a^  ^ 
in  Harwich,  served  on  the  agent  in  London  of  the  defendant's 
attorney,  who  lived  in  Harwich,  four  days  before  the  commission- 
day  at  Newcastle,  was  not  considered  a  reasonable  time  before 
the  trial,  and  the  Master,  who  had  disallowed  the  costs  of  proving 
the  documents,  was  ordered  to  review  his  taxation  ( Tynn  v.  Bil' 
lingsley,  3  Dowl.  310). 

The  costs  of  proving  a  document  which  is  not  admissible  in 
evidence  will  not  be  allowed  ( Phillips  v.  Harris,  1  Car.  &  M.  492) ; 
nor  where  the  proof  of  the  documents  is  not  to  the  satisfaction  of 
the  judge  (Doe  d.  Peters  v.  Peters,  1  Car.  &  K.  279). 

The  omission  of  a  notice  to  admit  will  be  excusable,  when  a 
saving  of  expense  will  be  thereby  effected,  as  where  a  party  ne- 
cessarily called  to  prove  some  other  part  of  the  case  can  prove 
the  documents.    See  R.  G.,  H.  T.  1853,  r.  30,  post* 

A  notice  to  admit  holds  good  upon  a  subsequent  trial  of  the 
cause  {Hope  v.  Beadon,  2  L.  M.  &  P.  593,  as  to  notice  to  produce; 
and  Doe  v.  Bird,  ubi  supra). 

As  to  obtaining  the  judge's  certificate,  see  Day  ▼.  Vinson  (L.  J, 
33,  Ex.  171). 

Of  a  somewhat  similar  nature  to  a  notice  to  admit  is  the  sta-  jfotiee  under 
tutory  notice  of  a  party's  intention  to  adduce  a  probate  in  evi-  Probatt  Court 
dence  of  a  devise  of  real  estate.    This  notice  is  given  under  ^^*' 
sect.  64  of  the  Probate  Court  Act  (20  &  21  Vict.  e.  77),  which 
enacts,  that  '*  in  any  action  at  law  or  suit  in  equity,  where,  ac-  I 

cording  to  the  existing  law,  it  would  be  necessary  to  produce  and 
prove  an  original  will  in  order  to  establish  a  devise  or  other  tes- 
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tamentary  disposition  of  or  affecting  real  estate,  it  shall  be  lawful 
for  the  party  intending  to  establish  in  proof  such  devise  or  other 
testamentary  disposition  to  give  to  the  opposite  party,  ten  days 
at  least  before  the  trial  or  proceeding  in  which  the  said  proof 
shall  be  intended  to  be  adduced,  notice  that  he  intends  at  the 
said  trial  or  other  proceeding  to  give  in  evidence  as  proof  of  the 
devise  or  other  testamentary  disposition  the  probate  of  the  said 
will  or  the  letters  of  administration  with  the  will  annexed,  or  a 
copy  thereof,  stamped  with  any  seal  of  the  Court  of  Probate; 
and  in  every  such  case  such  probate  or  letters  of  administration, 
or  copy  thereof  respectively,  stamped  as  aforesaid,  shall  be  suf- 
ficient evidence  of  such  will  and  of  its  validity  and  contents,  not- 
withstanding  the  same  may  not  have  been  proved  in  solemn  form, 
or  have  been  otherwise  declared  valid  in  a  contentious  cause  or 
matter,  as  herein  provided,  unless  the  party  receiving  such  notice 
shall,  within  four  days  after  such  receipt,  give  notice  that  he 
disputes  the  validity  of  such  devise  or  other  testamentary  dispo- 
sition.'* 

As  to  the  meaning  of  the  above  words,  "sufficient  evidence,*' 
see  Barraclough  v.  Greenhough  ( L.  R.  2  Q.  B.  1 ;  reversed  on 
appeal,  2  Weekly  Notes,  1867.  p.  163,  T.T.)*  In  this  case  the 
Court  of  Exchequer  Chamber  intimated  a  strong  opinion  that  the 
notice  should  be  served  on  the  attorney  of  the  opposite  party  and 
not  upon  the  party  in  person. 

118.  An  affidavit  of  the  attorney  in  the  cause,  or 
his  clerk,  of  the  due  signature  of  any  admissions  made 
in  pursuance  of  such  notice,  and  annexed  to  the  affi- 
davit, shall  be  in  all  cases  sufficient  evidence  of  such 
admissions. 

The  admission,  if  made,  will,  of  course,  be  either  generally  of 
the  documents  mentioned  in  the  notice,  or  of  some  one  or  more 
of  them.  The  admission  may  be  endorsed  on  or  subscribed  to 
the  notice. 

Care  should  be  taken  in  examining  the  terms  of  the  notice 
and  of  the  admission  sought ;  and  particularly  that  there  be  the 
proper  reserve  of  all  just  exceptions  {Chaplin  v.  Lt^y,  9  Exch. 
631). 

Where  a  plaintiff  was  nonsuited  in  consequence  of  the  de- 
fendant's counsel  refusing  to  admit  certain  documents,  which 
had  been  agreed  to  be  admitted,  a  new  trial  was  granted  on  the 
ground  of  a  breach  of  good  faith,  with  costs  to  be  paid  by  the 
defendant  {^Doe  d.  Tindal  v.  Aoe,  5  Dowl.  420). 
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119.  An  affidavit  of  the  attorney  in  the  cause,  or 
his  clerk,  of  the  service  of  any  notice  to  produce  in 
respect  of  which  notice  to  admit  shall  have  been  given, 
and  of  the  time  when  it  was  served,  with  a  copy  of 
such  notice  to  produce  annexed  to  such  affidavit,  shall 
be  sufficient  evidence  of  the  service  of  the  original  of 
such  notice,  and  of  the  time  when  it  was  served. 

An  enumeration  of  the  cases  in  which  it  is  necessary  to  give  a 
notice  to  produce,  forms  a  part  of  the  law  of  evidence ;  as  does 


ADMISSION  OF  DOCUMENTS.  105 

the  statement  of  the  amount  of  proof  of  poMetmon  hy  the  party 
who  hai  the  original,  which  is  required,  in  order  to  make  secon- 
dary evidence  admissible.  The  object  of  the  notice  is  merely  to 
give  the  opposite  party  sufficient  opportunity  to  produce  the 
document  if  he  pleases ;  and  not  that  he  may  be  enabled  to  pre- 
pare evidence  to  explain,  nullify  or  confirm  it  {Dwyer  v.  CoUbu, 
7  Ex.  639 ;  L.  J.  21,  Ex.  225). 

The  notice  should  be  in  writing,  and  entitled  in  the  cause,  and  ^o*^  9f 
should  specify  the  document  sufficiently  for  the  information  of  *°^^' 
the  party  to  whom  it  is  addressed.  The  words  "  all  and  every 
letters  written  by  the  plaintiff  to  the  defendant,  and  relating  to 
the  matters  in  dispute  of  the  action,"  were  held  sufficient  to  let 
in  secondary  evidence  of  a  particular  letter  of  which  the  date  is 
not  specified  {Jacob  v.  Leet,  2  M.  &  Rob.  33);  and  **all  accounts 
relating  to  the  matters  in  question  in  this  cause"  was  held  suffi- 
cient to  let  in  secondary  evidence  of  an  account  for  work  done, 
which  had  been  delivered  to  the  defendant  and  admitted  by  him 
to  be  correct  though  no  dates  were  specified  {Rogers  v.  Conttancet 
2  M.  &  R.  179).  Notice  to  produce  a  letter  purporting  to 
enclose  an  account,  is  sufficient  notice  to  produce  the  account 
{Bngall  V.  Druee,  9  W.  R.  536  ;  C.  P.,  £.  T.  1861). 

What  will  constitute  a  sufficient  service  of  notice  is  a  question  Serykeof 
for  the  judge  at  the  triaL    It  should  be  served  on  the  attorney  or  ^^f*  ^'^'** 
Agent  {Houseman  v.  Roberts,  5  C.  &  P.  394);  or  on  the  party  ^^' 
himself  {Hughes  v.  Budd,  8  Dowl.  315);  and  the  sufficiency  of 
the  time  allowed  to  search  for  the  documents,  the  production  of 
which  is  required,  will  generally  depend  on  the  facts  of  each  case. 
It  should  be  given  within  a  reasonable  time  before  the  trial 
{George  v.  Thompson,  4  Dowl.  656):  and  the  night  before  the 
trial  is  not  generally  a  reasonable  time  {Atkins  v.  Meredith,  4 
Dowl.  658) ;  though  if  it  were  to  produce  a  document  shown  to 
be  in  the  possession  of  the  attorney,  it  would  be  sufficient  ( Lloyd 
V.  Mostyn,  2  Dowl.  N.  S.  476);  even  if  the  service  is  in  the 
evening,  at  the  office  of  the  attorney  {Leafy.  Butt,  1  Car.  &  M. 
451) ;  and  on  one  of  bis  clerks,  if  he  has  the  management  of  the 
cause  {Gibbons  v.  Powell,  9  C.  &  P.  634). 

Three  days'  notice  to  produce  letters  which  had  been  used  in  a  SujMencp  of 
chancery  suit  six  years  before  the  trial  {Sturge  v.  Buchanan,  10  "^'^^ 
A.  &  E.  598) ;  two  days'  notice  to  the  attorney  to  produce  docu- 
ments, the  party  himself  being  abroad  {Bryan  v.  Wagslaff,  2  C.  & 
P.  126),  have  been  held  student.  A  notice  to  produce,  served 
on  the  commission-day,  the  attorney  having  left  his  office  for  the 
assizes  ( George  v.  Thompson,  ubi  supra) ;  a  notice  served  on  the 
evening  before  the  trial,  on  the  defendant's  attorney  at  his  resi- 
dence, twenty  miles  from  the  place  of  trial,  where  the  defendant 
resided  in  the  same  town  with  the  attorney,  but  was  not  at  home 
till  midnight  {Howard  v.  Williams,  9  M.  &  W.  725) ;  a  notice 
served  at  the  office  of  the  attorney  on  a  woman  who  took  care  of 
the  chambers,  the  evening  before  the  trial  {Sims  v.  Kitchen,  5  Esp. 
46),  were  all  held  insufficient.  A  notice  to  produce  served  in 
the  assize  town  is,  in  general,  insufficient  {Poster  v.  Pointer,  9  C 
ft  P.  718 ;  and  see  Coombs  v,  Bristol  and  Exeter  Railway  Company, 
1  F.  &  F.  206). 

Where  a  document  is  in  court  at  the  time  of  the  trial,  a  notice 
to  produce  it  then  is  sufficient  {Dwyer  v.  ColUns,  7  Ex*  639 ; 
L.  J.  21,  Ex.  225). 

A  document  was  called  for  under  a  notice  to  produce ;  a  docu- 
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ment  was  thereupon  produced,  which  the  other  side  denied  to  be 
the  document  c&lled  for ;  Byles,  J.,  held  that  he  must  decide  that 
question,  before  be  admitted  secondary  evidence  (Framdt  v.  HMu, 
IF.  &  F.612). 
Proof  of  $er-  Service  of  notice  to  produce  may  be  proved  by  an  affidavit  by 
^*^-  the  attorney  in  the  cause,  or  his  clerk,  where  notice  to  admit  has 

been  given.  This  mode  of  proof  will  (generally  be  resorted  to  in 
country  causes.  But  to  render  this  affidavit  admissible,  it  would 
appear  that  proof  of  the  service  of  the  notice  to  admit  must  first 
be  given,  by  calling  the  person  who  served  such  notice,  for  the 
proof  of  the  service  of  a  notice  to  admit  may  not  be  by  affidavit 

It  may  be  observed  that  a  notice  to  produce  given  for  one  trial 
need  not  be  repeated  in  the  case  of  a  new  trial  {Hope  v.  Beadom, 
2  L.  M.  &  P.  593 ;  L.  J.  21,  Q.  B.  25). 

Execution. 

And  with  respect  to  execution,  be  it  enacted  as 
follows:— 

ExeeuHon  120.  A  plaintiff  or  defendant,  having  obtained  a 

after  trial.  verdict  in  a  cause  tried  out  of  term,  shall  be  entitled 
to  issue  execution  in  fourteen  days,  unless  the  judge 
who  tries  the  cause,  or  some  other  judge,  or  the  court, 
shall  order  execution  to  issue  at  an  earlier  or  later 
period,  with  or  without  teims. 

As  to  the  ineipitur  and  signing  judgment,  see  s.  206,  pott. 

It  will  be  observed,  that  this  enactment  is  confined  to  causes 

tried  out  qftermt  and  in  which  a  verdict  has  been  obtained ;  but  by 

R.  G,,  H.  T.  1853,  r.  57,  post,  similar  provision  is  made  for  causes 

tried  in  term,  and  for  nonsuits.    The  application  to  expedite  or 

stay  execution  may  be  made  either  to  the  judge  who  tries  the 

cause,  to  a  judge  at  chambers,  or  to  the  court.    When  a  judge  at 

chambers  or  the  court  is  asked  to  grant  early  execution,  it  is 

necessary  to  show  facts  justifying  such  an  application.    If  they 

appear  in  evidence  upon  the  trial,  and  the  application  is  made 

there  and  then,  no  affidavit  is  necessary ;  but  otherwise,  an  affi- 

davit  is  required  (Au(f</icA  v.  Simmons,  1  M.  &  Rob.  184;  Gercas 

V.  Burtchley,  ih.  150).    The  application  was  formerly  made  to  the 

judge  at  the  trial,  by  virtue  of  tne  power  given  to  him  by  I  Will.  4. 

c.  7,  s.  2,  to  certify  for  immediate  execution,  and  no  affidavit  was 

required  ;  the  necessity  of  a  party  waiting  till  the  following  term 

before  signing  judgment,  being  often  deemed  a  sufficient  cause 

to  justify  the  granting  of  a  certificate.    The  power  given  by  the 

above  statute  to  the  judge  who  tries  the  cause  is  left  untouched 

by  this  section ;  and  it  is  now  usual  to  grant  speedy  (four  days) 

execution  in  all  substantially  undefended  actions  for  liquidated 

claims;  and  (in  ejectment)  to  recover  vacant  possessions. 

Applieathn  No  application  to  stay  execution  need  be  made  if  a  point  is 

losiafex'        reserved  for  the  court  or  leave  is  given  to  move  to  enter  a  non- 

ecution,  ^^jj  ^j.  ygyj^ict    The  terms  (if  any)  on  which  execution  will  be 

stayed  are  in  the  discretion  of  the  judge  making  the  order. 

Wkem  «x«eM-         Final  judgment  being  signed,  the  power  of  the  judge  is  at  an 

tim  moff         cod  {  and  execution  follows  according  to  the  terma  of  the  order, 
issm. 
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which  the  judge  has  no  power  afterwards  to  alter  (Larndtr  r. 
Oordon,  7  M.  &  W.  218).  Where  the  judge  grants  a  certifieaCe 
for  speedy  execution,  the  plaintiff  should  issue  one  writ  of  exe- 
cution for  the  amount  of  the  verdict  and  costs  (Smith  v.  Dickenson, 
5  a  B.  602). 

Final  judgement  must  be  signed  in  all  cases  before  execution  Fintajvdg- 
can  be  issued  {Cdbum  v.  HaU,  5  Dowl.  534).     No  rule  for  judg-  "i^nt  must  be 
ment  is  necessary  after  verdict,  or  on  the  return  of  a  writ  of  'vned. 
inquiry  (R.  G.,  H.  T.  1858,  r.  55,  pott). 

Where  a  certificate,  however,  is  granted  for  immediate  execu-   jrhere  e«r- 
tion,  notice  of  taxation  of  costs  may  be  given  on  the  day  of  ti/icat« 
trial  for  the  following  day,  and  on  that  day  judgment  may  be  9^"^^ 
signed  and  execution  issued  (Aiezander  v.  fVilKami,  4  D.  &  L. 
182). 

Speedy  execution  is  generally  understood  to  be  inybw  days. 

This  section  does  not  interfere  with  the  provisions  of  the  8  &  4 
Will.  4,  c.  42,  regarding  writs  of  trial ;  which  see  pott  (R.  G.,  H. 
T.  1853,  r.  84,  n.,  pott)i 

As  to  time  for  signing  judgment  on  a  judge's  order,  see  Perkins   irponjvdffe^ 
▼.  National  Atturanee  Society  (2  H.  &  N.  71) ;  Morrit  v.  Barritt  orders, 
(7  C.  B.,  N.  S.  189). 

Where  a  verdict  is  taken  for  the  plaintiff  in  an  action,  subject  After  award, 
to  a  reference  of  the  cause  and  of  all  matters  in  difference,  by 
order  of  Nisi  Prius,  and  an  award  is  made  directing  the  verdict 
in  the  action  to  stand  for  the  plaintiff  for  a  certain  sum,  and 
finding  another  sum  to  be  due  to  the  defendant  in  respect  of  the 
matters  in  difference,  the  plaintiff  is  entitled  to  sign  judgment  for 
the  sum  awarded  to  him  in  the  action  in  fourteen  days  after  the 
making  of  the  award  {(/Toole  v.  Pott,  7  £.  &  B.  102).  , 

See  generally  R.  G.,  H.  T.  1853,  rr.  55—57,  and  70—77,  pott. 

121.  It  shall  not  be  necessary  to  issue  any  writ  Oronndwriu 
directed  to  the  sheriff  of  the  county  in  which  the  •'*®^*****^' 
venue  is  laid,  but  writs  of  execution  may  issue  at 

once  into  any  county,  and  be  directed  to  and  executed 
by  the  sheriff  of  any  county,  whether  a  county  pala- 
tine or  not,  without  reference  to  the  county  in  which 
the  Tenue  is  laid,  and  without  any  suggestion  of  the 
issuing  of  a  prior  writ  into  such  county. 

122.  All  writs  of  every  description  issuing  out  of  Writiin 
the  Superior  Courts  of  Common  Law  at  Westminster,  paSSln? |o 
to  be  executed  in  the  counties  palatine,  shall  be  di-  m  directed 
rected  and  delivered  to  the  sheriffs  of  such  counties,  *®***"»**''^' 
and  executed  and  returned  by  them  to  the  courts  out 

of  which  such  writs  are  issued,  in  the  same  manner  in 
all  respects  as  writs  are  executed  and  returned  by  the 
sheriffs  of  other  counties. 

123.  In  every  case  of  execution  the  party  entitled  to  Expentetof 
execution  may  levy  the  poundage-fees  and  expense  of  ******   °' 
the  execution,  over  and  above  the  sum  recovered. 

This  section  applies  even  though  under  the  County  Courts 
Acts  the  party  issuing  execution  is  not  entitled  to  costs  (Jrmitage 
T.  Jettop,  h.  R.  2  C.  P.  12). 
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Poundage  on 
tutau 


At  commoo  law  the  sheriff  is  bound  to  execute  the  Queen's 
writs  without  fee  or  reward.  His  right  to  poundage  fees  is  given 
by  statute. 

Feei  on  a  Upon  executing  Kfi.  fa,  the  sheriff  is  by  28  Eliz.  c.  4,  entitled 

fl.  fa.  to  \2d.  for  every  20«.,  if  the  sum  levied  does  not  exceed  100/^ 

and  to  %d.  for  every  20f.  over  and  above  that  amount.  If  be 
exacts  more  he  is  liable  to  a  penalty ;  and  to  the  party  grieved 
in  treble  damages  and  in  treble  costs  {Deacon  v.  MotHm,  2  B.  &  A. 
393).  The  sheriff's  fees  are  now  regulated  by  1  Vict  c  55, 
which  also  makes  extortion  summarily  punishable  (see  Gill  v. 
Jose,  6  E.&  B.618),  but  does  not  deprive  the  party  aggrieved 
of  his  remedy  by  action  (Pilkington  v,  Cooke,  16  M.  &  W.  615 ; 
Wrightup  V.  Greenaere,  10  Q.  B.  1 ;  Benton  v.  Lawrence,  5  Exch. 
816).  This  statute  does  not  affect  the  previous  stat.  28  Eliz.; 
so  that  the  sheriff  levies  his  poundage  under  the  former  statute, 
and  his  fees  under  the  latter  {Davie*  v.  Griffiths,  7  Dowl.  204). 

The  sheriff  is  not  entitled  to  poundage  where  there  has  been 
no  levy,  as  when  the  money  is  paid  {Graham  v.  Grill,  2  M.  &  S. 
296;  Nash  v.  Dickenson,  L.  R.  2  C.  P.  252),  or  tendered  {ColU 
V.  Coates,  11  A.  &  E.  826) ;  or  where  the  levy  is  only  colourable 
(Brun  V.  Hutchinson,  2D.  &  L.  43).  But  he  is  entitled  where 
there  has  been  a  seizure  (Chapman  v.  Bowlhy,  1  Dowl.  N.  S.  83), 
though  the  judgment  and  execution  are  afterwards  set  aside  ior 
irregularity  {Bullen  v.  Ansley,  6  Esp.  111).  He  is  entitled  to 
poundage  on  the  whole  proceeds  of  the  sale,  as  where  a  portion 
IS  paid  over  to  the  landlord  for  rent  {Davies  v.  Edmonds,  12 
M.  &W.  31). 
See,  in  cases  of  interpleader,  C.  L.  P.  A.  1860,  s.  12,  n^post. 

Upon  executing  a  ea,  sa.  the  sheriff  was  formerly  entitled  to 
the  poundage  given  by  28  Eliz.  c  4 ;  but  by  5  &  6  Vict.  c.  98, 
he  is  now  only  entitled  to  the  fees  allowed  under  1  Vict.  c.  55  ; 
and  therefore  the  extra  costs  of  watching  a  defendant  in  custody, 
too  ill  to  be  removed,  will  not  be  allowed  the  sheriff  as  expenses 
of  the  execution  {Jones  v.  Robinson,  2  Dowl.  N.  S.  1044;  see  also 
Cooper  V.  Hill,  6  C.  B.,  N.  S.  703 ;  L.  J.  28,  C.  P.  31 1 ). 

The  costs  of  an  abortive  JS. /a.  cannot  be  levied  under  a  subse- 
quent ea,  sa.  {Marquis  of  Salisbury  v.  Ray,  8  C.  B.,  N.  S.  193; 
L.J.29,  C.  P.225). 

Upon  executing  an  elegit,  the  sheriff  is  entitled  to  poundage 
on  the  yearly  value  of  the  lands  actually  extended  {Carter  v. 
Hughes,  2  H.  &  N.  714),  under  3  Geo.  I,  c.  15,  s.  16  {Nash  v. 
Jllen,  4  a  B.  784). 

Extortion.  The  statute  1  Vict.  c.  55,  gives  a  summary  remedy  by  action 

against  the  sheriff  for  extortion,  see  Masters  v.  Lowther  ( 11  C.  B. 
948 ;  L.  J.  21,  C.  P.  130).  As  to  the  liabilities  of  the  sheriff  for 
the  acts  of  his  officer,  see  Wood  y,Finnis{L,  J.  21,  Ex.  138), 
where  the  cases  are  collected;  also  Mh  v.  Dawnay  (8  Ex.  244; 
Jj.  J.  22,  Ex.  59) ;  and  as  to  extortion,  see  Masters  v.  Lowther 
(ttfri  supra) ;  Holmes  v.  Sparkes  ( 12  C.  B.  242) ;  Gill  v.  Jose  {ubi 
supra);  Halliwell  v.  Heywood  (10  W.  R.  780,  Ex.  T.  T.  1862); 
Long  V.  Bray,  ex  parte  Wright  (10  W.  R.  841,  Ex.  T.  T.  1862) ; 
see  also  Beston  v.  Lawrence  (5  Exch.  816),  and  cases  there  cited 
as  to  action  under  28  Eliz.  c.  4,  for  treble  damages  for  extortion. 


Fees  on  a 
ca.  ta. 


JPoundageon 
an  elegit. 
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There  was  fonnerly  a  doubt  who  should  pay  the  expenses  of  a  Whotopaj^, 
jifa. ;  aud  the  43  Geo.  3.  c.  46,  s.  5,  to  remoye  it,  enacted  that, 
io  every  case  of  execution  against  the  goods  of  a  defendant,  the 
pUintiff  might  levy  the  poundage  fees,  &c.  This  enactment 
did  not  extend  to  an  execution  against  the  person  {Hayley  v. 
Hudkeit,  S  M.  8e  W.  620);  and  it  applied  only  to  executions 
at  the  suit  of  the  plaintiff.  This  section,  it  will  be  observed, 
permits  in  all  cases  the  pariff  etuitled  to  execution  to  levy  the 
poundage,  &c. 

Although  the  sheriff  should  be  put  to  trouble  and  "  expenses  of 
executioo/'  he  is  not  entitled  to  more  expenses  than  those  al- 
lowed under  1  Vict.  c.  55  {PhUUp*  v.  Lord  Canterbury,  1  D.  &  L. 
283;  DavUs  ▼.  Edmonde,  1  D.  &  L.  267 ;  Gaskell  v.  S^ton,  3 

D.  ft  L.  267 ;  Jones  ▼.  Robinion,  ubi  tupra). 

The  sheriff  may  be  compelled  to  return  the  writ,  and  after  he 
bss  returned  it,  either  party  may  compel  the  sheriff,  by  a  judge's 
order,  to  deliver  particulars  of  the  manner  in  which  he  has  dis- 
posed of  the  proceeds  of  the  execution ;  see  hereon  Levi  v.  Hale 
(L.J.29,C.  P.  127)- 

124.  A  writ  of  execution  issued  after  the  commeDce-  writ  of 
ment  of  this  act,  if  unexecuted,  shall  not  remain  in  remiSnhl  *" 
force  for  more  than  one  year  from  the  teste  of  such  force  for  one 
writ,  unless  renewed  in  the  manner  hereinafter  pro-  be^newed 
Tided;  but  such  writ  may,  at  any  time  before  its  ex-  ifnecoMsiy. 
piration,  be  renewed,  by  the  party  issuing  it,  for  one 

year  from  the  date  of  such  renewal,  and  so  on  from 
time  to  time  during  the  continuance  of  the  renewed 
writ,  either  bj  being  marked  with  a  seal  bearing  the 
date  of  the  daj,  month  and  year  of  such  renewal  (such 
seal  to  be  provided  and  kept  for  that  purpose  at  the 
office  of  the  masters  of  the  court  out  of  which  such 
writ  issued),  or  by  such  party  giving  a  written  notice 
of  renewal  to  such  sheriff,  signed  by  the  party  or  his 
attorney,  and  bearing  the  like  seal  of  the  court ;  and 
a  writ  of  execution  so  renewed  shall  have  effect,  and 
be  eotitled  to  priority,  according  to  the  time  of  the 
original  delivery  thereof. 

As  to  the  sheriff's  duty  on  the  execution  of  writs,  see  Hunt  v. 
Botper  (1  D.  &  L.  626),  where  the  cases  are  collected ;  White  v. 
FreUU  (L.  J.  22,  C.  P.  115),  and  Letd  v.  Hale  (ubi  eupra) :  and 
as  to  indorsement  of  address  of  defendant,  Childer*  v.  fVooler  (2 

E.  ft  £.  287 ;  L.  J.  29,  Q.  B.  129). 

125.  The  production  of  a  writ  of  execution,  or  of  Production 
the  notice  renewing  the  same,  purporting  to  be  marked  J^J^JJJ*** 
with  such  seal,  showing  the  same  to  have  been  re-  deuce  of 
newed  according  to  this  act,  shall  be  sufficient  evi-  »n«^*J- 
deuce  of  its  having  been  so  renewed. 
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Sheriff  or 
gaoler  maj 
discharge 
prisoner  bj 
authority  of 
attorney  in 
the  cauM. 


Dincharge  of 
prisonfrin 
autodyon 
ca.  sa. 


126.  A  written  order  under  the  hand  of  the  attor- 
ney in  the  cause,  by  whom  any  writ  of  capias  ad 
satisfaciendum  shall  have  been  issued,  shall  justify 
the  sheriff,  gaoler  or  person  in  whose  custody  the 
party  may  be  under  such  writ,  in  discharging  such 
party,  unless  the  party  for  whom  such  attorney  pro- 
fesses to  act  shall  have  given  written  notice  to  the 
contrary  to  such  sheriff,  gaoler  or  person  in  whose 
custody  the  opposite  party  may  be  ;  but  such  dis- 
charge shall  not  be  a  satisfaction  of  the  debt,  unless 
made  by  the  authority  of  the  creditor  ;  and  nothing 
herein  contained  shall  justify  any  attorney  in  giving 
such  order  for  discharge  without  the  consent  of  his 
client. 

The  attorney  in  the  suit  has  no  right,  after  judgment,  to  settle 
the  action  on  any  other  terms  than  payment  of  the  deht  and 
costs  (see  Butler  ▼.  Knight,  L.  R.  2  Ex.  109),  The  sheriff 
should  not  discharge  a  debtor  from  custody  on  a  eo.  ta,  with- 
out receiving  the  whole  debt  and  costs  {Savory  v.  Chapman,  11 
A.  &  £.  829;  Wood  v.  FinnU,  7  Exch.  dfi3>  If  the  sheriff 
allowed  the  debtor  to  go,  on  the  authority  of  the  attorney, 
he  was  formerly  liable  for  an  escape  ( Connop  v.  Chalist  2  Exch. 
484).  The  attorney  has  authority,  however,  to  order  the  sheriff 
to  withdraw  from  possession  under  a  writ  of  Ji,  /a.  ( Lni  t.  ^6. 
boti,  4  Exch.  591 ) ;  and  by  this  section  the  sheriff  will  now  be 
justified  in  discharging  a  party  from  custody  under  a  ca.  to.,  on 
a  written  order  of  the  attorney  in  the  cause,  unless  the  party  at 
whose  suit  the  party  is  in  custody  gives  the  sheriff  notice  to  the 
contrary. 

The  taking  of  the  person  in  execution  operates  as  an  election, 
by  the  execution  creditor,  to  pursue,  against  the  execution  debtor, 
that  means  of  execution,  to  the  exclusion  of  the  other  means  of 
execution  provided  by  the  law ;  but  it  is  not  an  actual  extin- 
guishment of  the  debt  {Cohen  v.  Cunningham,  8  T.  R.  123  ;  Ward 
V.  Bromhead,  L.  J.  21,  Ex.  216;  National  Jssurance  Company  v. 
Best,  2  H.  &  N.  605 ;  Thompson  ▼.  Parish,  5  C.  B.,  N.  S.  685; 
tee  also  Jauralde  v.  Parker,  6  H.  &  N.  431  ;  L.  J.  SO,  Ex.  237, 
cited  in  C.  L.  P.  A.  1854,  s.  61,  n.  post).  This  section  provides 
that  the  discharge  shall  not  be  a  satisfaction  of  the  debt,  unless 
made  by  the  authority  of  the  creditor.  If  the  attorney  gives  an 
order  for  a  discharge  without  authority,  he  is  liable  to  the  creditor 
in  the  value  of  the  custody  of  the  debtor  at  the  time  of  the  dis- 
charge; see  Ardenv.  Goodacre{\\  C.  B.  371);  and  Afacroc  v. 
Clarke  (L.  R.  1  C.  P.  403). 

This  section  does  not  alter  the  law  as  to  the  power  of  the 
attorney.  It  does  not  enable  him  to  discharge  a  party  by  virtue 
of  his  ordinary  retainer,  and  he  ought,  therefore,  to  have  express 
authority  from  his  client  to  enable  him  to  do  so.  It  merely 
protects  the  sheriff  in  discharging  the  prisoner  on  the  written 
authority  of  the  attorney,  and  leaves  the  liability  of  the  attorney 
to  his  client  unaffected. 

See  as  to  authority  given  by  attorney  to  a  third  person  to 
receive  debt  and  costs  paid  by  execution  debtor  to  sheriff  (He 
ming  V.  HaU,  7  C.  B.,  N.  8.  487 ;  L.  J.  29,  C.  P.  187). 
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127.  It  shall  not  be  necessary  in  any  case  to  sne  Proceedings 
out  a  writ  of  habeas  corpus  ad  satisfaciendum  to  J^'e^^Slon 
charge  in  execution  a  person  already  in  the  prison  of  apenon 
the  court,  but  such  person  may  be  so  charged  in  JriwoVf" 
execution  by  a  judge's  order  made  upon  aifi davit  the  court. 
that  judgment  has  been  signed  and  is  not  satisfied  ; 
and  the  service  of  such  order  upon  the  keeper  of  the 
prison  for  the  time  being  shall  have  the  effect  of  a 
detainer. 

This  section  is  limited  in  its  application  to  prisoners  in  the 
Queen's  prisons;  and  if  a  prisoner  is  in  the  custody  of  the  sheriff 
only,  a  ca.  to,  must  be  issued  and  delivered  to  the  sheriff  {Owen 
T.  Owen,  2  B.  &  Ad.  805). 

By  EL  G.,  H.  T.  1853,  r.  124,po«^,  the  plaintiff  must  cause  the  Supersedeat. 
defendant,  when  in  prison  under  a  capiat  ad  retp.  at  his  suit,  to 
be  charged  in  execution  within  the  terra  next  after  trial  or  judg- 
ment ;  if  the  prisoner  is  in  custody  in  the  country  it  is  sufficient 
that  the  writ  be  in  the  hands  of  the  under-sheriff's  deputy  in 
London  within  the  time  for  charging  in  execution  {WUlkant  ▼. 
Waringf  4  Dowl.  200). 

Fboceedings  to  BEVIVB. 

And  with  respect  to  proceedings  for  the  revival  of  Execution 
judgments  and  other  proceedings    by  and    against  irithom*'" 
persons  not  parties  to  the  record,  be  it  enacted  as  ^*^*^ 
follows: — 

128.  During  the  lives  of  the  parties  to  a  judgment, 
or  those  of  them  during  whose  lives  execution  may  at 
present  issue  within  a  year  and  a  day  without  a  scire 
facias,  and  within  six  years  from  the  recovery  of  the 
judgment,  execution  may  issue  without  a  revival  of 
the  judgment. 

Formerlyt  when  a  year  and  a  day  had  elapsed  without  execu- 
tion being  issued  on  a  judgment,  the  law  presumed  it  to  be 
satisfied;  and  at  common  law  the  only  remedy  (in  personal 
actions)  was  by  an  action  of  debt  on  the  judgment.  The  stat.  of 
West.  2,  c.  45,  enabled  a  icire  facias,  or  warning,  to  be  issued,  on 
which,  failing  appearance  or  defence,  execution  might  be  oh* 
tainedL  And,  if  a  party  was  prevented  from  suing  out  execution  Whm  time 
by  a  writ  of  error  (Howorrf  v.  Pitt,  1  Show.  402;  Winter  v.  Light-  ^^^  ^  '**"*• 
hwndt  1  Str.  301) ;  or  by  an  injunction  (Mitchell  y.  Cue,  2  Burr. 
660),  the  time  did  not  begin  to  run  till  the  judgment  below  was 
affirmed,  or  the  injunction  dissolved.  If  the  year  had  expired 
before  error  was  brought,  and  the  plaintiff  in  error  was  non- 
suited or  discontinued,  or  the  judgment  was  affirmed,  execution 
might  have  issued  without  a  scire  faciaas  for  the  writ  of  error 
revived  the  judgment  (  fie/tom  v.  Hanford,  Cro.  Jac.  364).  The 
year  (after  which  a  scire  facias  was  necessary)  was  computed 
from  the  day  of  signing  judgment  {Simpson  ▼.  Gray,  Barnes, 
197;, 
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Ezecation  may  now  be  issued  within  six  years  from  the 
recovery  of  the  judgment,  during  the  lives  of  the  parties  to  the 
judgment,  without  revival.  In  case  of  the  death  of  any  of  the 
parties,  a  suggestion  on  the  record,  or  a  writ  of  revivor,  is  neces- 
sary. 

Execution  issued  after  the  six  years  is  voidable  {Ooodtitle  ▼. 
Badtitle,  9  Dowl.  1009),  and  not  void  {Blanehenay  ▼.  Burt^  4 
a  B.  707). 

Judgment  to       129.  In  cases  where  it  shall  become  necessary  to 
by  writ^or      revive  a  judgment  by  reason  either  of  lapse  of  time, 
with  leave  of  or  of  a  change,  by  death  or  otherwise,  of  the  parties 
Judge,  by       entitled  or  liable  to  execution,  the  party  alleging  him- 
•uggesUon.     self  to  be  entitled  to  execution  may  either  sue  out  a 
writ  of  revivor  in  the  form  hereinafter  mentioned,  or 
apply  to  the  court  or  a  judge  for  leave  to  enter  a  sug- 
gestion upon  the  roll,  to  the  effect  that  it  manifestly 
appears  to  the  court  that  such  party  is  entitled  to  have 
execution  of  the  judgment  and  to  issue  execution  there- 
upon; such  leave  to  be  granted  by  the  court  or  a  judge 
upon  a  rule  to  show  cause  or  a  summons  to  be  served 
according  to  the  present  practice,  or  in  such  other 
manner  as  such  court  or  judge  may  direct,  and  which 
rule  or  summons  may  be  in  the  form  contained  in  the 
Schedule  (A.)  to  this  act  annexed,  marked  No.  7,  or 
to  the  like  effect. 

It  will  be  observed  that,  where  the  revival  of  a  judgment  has 
become  necessary  (by  the  death  of  a  party,  for  instance),  there 
are  two  courses  open  to  the  judgment  creditor,  or  his  representa- 
tive. He  may  apply  to  a  judge  in  vacation,  or  to  the  court  in 
term  time,  for  leave  to  enter  a  suggestion ;  and  if  leave  is  given, 
the  suggestion  is  to  be  entered  in  the  form  prescribed ;  and 
execution  is  thereupon  to  issue  (s.  130,  irfra).  If  leave  is  re- 
fused, he  may  still  proceed  by  writ  of  revivor  (s.  180). 

The  facts  upon  which  the  application  is  made,  for  instance, 
that  judgment  was  signed  more  than  six  years  before  the  date  of 
the  application,  and  is  still  unsatisfied,  must  be  shown  to  the  court 
by  affidavits  (see  s.  134,  pott,  p.  115).  If  the  application  is  made 
by  executors,  the  affidavit  must  further  show  that  probate  of  the 
will  has  been  granted  to  them  (Vogel  v.  Thompson,  1  Exch.  60). 
The  form  of  the  rule  niti  in  the  former  case,  and  of  the  summons 
in  the  latter,  is  prescribed  above. 

The  rule  to  show  cause  may  be  served  abroad  (Stockport  ▼. 
Hawkintt  1  D.  &  L.  204).  Personal  service  is  not  necessary,  if 
the  defendant  can  be  shown  to  be  avoiding  the  service  of  the 
rule  {Dixon  v.  Thorold,  9  Dowl.  827). 

The  words,  "or  otherwise,"  in  this  section  will  include  a 
change  by  bankruptcy  or  insolvency  (see  s.  140,  poit^  p.  120). 


ApplieaHon 
for  Ifovt  to 
enter  a  tug- 
gettion. 


Proceed  in  gi 
upon  appli- 
cation for 
■uggeition 
to  revive 
judgment. 


130.  Upon  such  application,  in  case  it  manifestly 
appears  that  the  party  making  the  same  is  entitled  to 
execution,  the  court  or  judge  shall  allow  such  sug- 
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gestion  as  aforesaid  to  be  entered  in  the  form  con-* 
tained  in  the  Schedule  (A.)  to  this  act  annexed,  marked 
No.  8,  or  to  the  like  effect,  and  execution  to  issue 
thereupon,  and  shall  order  whether  or  not  the  costs 
of  such  application  shall  be  paid  to  the  partj  making 
the  same  ;  and  in  case  it  does  not  manifestly  so 
appear,  the  court  or  judge  shall  discharge  the  rule  or 
dismiss  the  summons  with  or  without  costs :  provided 
nevertheless,  that  in  such  last-mentioned  case  the 
partj  making  such  application  shall  be  at  liberty  to 
proceed  by  writ  of  revivor  or  action  upon  the  judg- 
ment. 

See  ai  to  what  should  appear  upon  the  affidavits,  in  the  case 
of  a  judgment  more  than  twenty  years  old ;  per  Wightmao,  J., 
Lmeleu  ▼.  mchardnm{2  Jur.  N.  S.  716,  Bail  Court,  T.  T.  1856). 

131.  The  writ  of  revivor  shall  be  directed  to  the  Writt  of  re- 
party  called  upon  to  show  cause  why  execution  should  ^J:^'?^, 
not  be  awarded,  and  shall  bear  teste  on  the  day  of  its  thenon. 
issuing  ;  and,  after  reciting  the  reason  why  such  writ 
has  become  necessary,  it  shall  call  upon  the  party,  to 
whom  it  is  directed,  to  appear,  within  eight  days  after 
service  thereof,  in  the  court  out  of  which  it  issues,  to 
show  cause  why  the  party  at  whose  instance  such  writ 
has  been  issued  should  not  have  execution  against  the 
party  to  whom  such  writ  is  directed,  and  it  shaU  give 
notice  that,  in  default  of  appearance,  the  party  issuing 
such  writ  may  proceed  to  execution  ;  and  such  writ 
may  be  in  the  form  contained  in  the  Schedule  (A.)  to 
this  act  annexed,  marked  No.  9,  or  to  the  like  effect, 
and  may  be  served  in  any  county,  and  otherwise  pro- 
ceeded  upon,  whether  in  term  or  vacation,  in  the  same 
manner  as  a  writ  of  summons  ;  and  the  venue  in  a 
declaration  upon  such  writ  may  be  laid  in  any  county; 
and  the  pleadings  and  proceedings  thereupon,  and  the 
rights  of  the  parties  respectively  to  costs,  shall  be  the 
same  as  in  an  ordinary  action. 

The  writ  of  revivor  lies  on  a  judgment  in  ejectment  (Dob  v.  Reriwr— 
Aof,  2  DowL  N.  S.  690).  If  the  jodgraent  is  under  ten  years  terA«nMn«J. 
old  it  may  be  sued  out  as  a  matter  of  course  (s.  134,  jnait  p.  1  \5 ). 
It  must  be  sued  out  of  the  court  in  which  the  judgment  was  given 
(Com.  Dig.  PI.  3,  L.  3) ;  and  as  it  is  a  judicial  writ  it  must 
follow  the  judgment  {Ponton  v.  Halet  2  Salk.  598).  A  writ  of 
revivor  of  a  judgment  of  assets,  quando  acciderint,  would  be  bad, 
if  it  prayed  execution  of  assets  generally  ( Hara  v.  Quin,  6  T. 
R.  1 ;  and  see  Smith  v.  Tateham,  2  Exch.  205). 

The  writ  is  sued  out  on  a  prtteipe^  as  in  the  case  of  a  writ  of 
•ummona  (ante^  p.  8).    It  bears  teitt  on  the  day  of  its  issuing. 


114. 
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The  form  of  writ  given  in  the  schedule  if  to  be  followed ;  and  it 
is  to  be  served,  and  otherwise  proceeded  upon,  as  a  writ  of 
summons. 

As  to  appearance  to  the  writ,  see  s.  183  {po*t,  p.  115). 

By  analogy  to  the  practice  on  proceedings  by  teire  faeims,  the 
writ  of  revivor,  if  irregular,  may  be  quashed  at  the  costs  of  the 
plaintiff,  if  the  defendant  has  appeared  (Oliverson  v.  Latour,  7 
bowl.  605).  It  may  be  amended,  also,  to  make  it  correspond 
with  the  record  {Bratwell  v.  Jeco,  9  East,  316),  and  this  after  a 
plea  of  nul  iiel  record  {Parkins  v.  Petit,  I  B.  &  P.  275  ;  and  see 
Holland  v.  Phillips,  10  A.  &  E.  149,  and  the  cases  there  referred 
to). 

A  plaintiff  may  not  quash  his  own  writ  of  scire  facias,  or  re- 
vivor, after  a  defendant  has  appeared,  except  on  payment  of  coats 
(R.  G.,  H.  T.  1853,  r.  78,  post), 

A  second  writ  of  revivor  is  necessary,  where  the  six  yean 
have  expired  since  judgment  was  signed ;  the  proceedings  on  the 
first  writ  had  to  be  recited  in  the  second  ( Walker  v.  7%<//aum,  1 
Dowl.  N.  S.  578;  but  now  quare). 

The  venue  in  the  declaration  on  a  writ  of  revivor  may  be  laid 
in  any  county,  and  the  pleadings  and  other  proceedings  are  to  be 
the  same  as  in  ordinary  actions.  The  defendant  will  not  be  at 
liberty  to  plead  to  the  declaration  any  matter  which  might  have 
been  pleaoed  or  set  up  as  a  defence  to  the  original  action  {BradUff 
V.  Eyre,  11  M.  &  W.  432).  Fraud  in  obtaining  the  original  judg- 
ment must  be  specially  pleaded,  though  it  may  afford  ground  for 
moving  to  set  aside  the  proceedings  {Thomas  v,  fVilUams,  3  Dowl. 
656 ;  Bodgson  v.  Scott,  2  Exch.  457). 

It  may  be  observed  that  the  writ  of  scire  facias  is,  to  some 
extent,  superseded  by  the  writ  of  revivor ;  but  it  is  not  abolished. 

132.  All  writs  of  scire  facias  issued  out  of  any  of 
the  Superior  Courts  of  Law  at  Westminster  against 
bail  on  a  recognizance ;  ad  audiendum  errores ; 
against  members  of  a  joint-stock  company  or  other 
boUy,  upon  a  judgment  recorded  against  a  public 
officer  or  other  person  sued  as  representing  such 
company  or  body,  or  against  such  company  or  body 
itself;  by  or  against  a  husband  to  have  execution  of 
a  judgment  for  or  against  a  wife  ;  for  restitution  afler 
a  reversal  in  error  ;  upon  a  suggestion  of  further 
breaches  after  judgment  for  any  penal  sum,  pursuant 
to  the  statute  passed  in  the  session  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  King  William 
the  Third,  intituled  "  An  Act  for  the  better  preventing 
frivolous  and  vexatious  Suits;"  or  for  the  recovery  of 
land  taken  under  an  elegit^  shall  be  tested,  directed 
and  proceeded  upon,  in  like  manner  as  writs  of 
revivor. 


Thb  section,  it  may  be  noticed,  does  not  affect  writa  of  setrt 
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faeuu  istued  firom  the  common  law  ride  of  the  Court  of  Chancery 
(12  &  18  Vict.  c.  109). 

The  marriage  of  a  woman,  plaintiff  or  defendant,  before  judg- 
ment, ia  provided  for  by  a.  141  (poit,  p.  122). 

Aa  to  Metre  facitu  against  members  of  a  public  company,  aee 
CUfwet  V.  Brettel  (11  M.  &  W.  461);  Seott  v.  Uxhridge,  ^e,  Ry, 
Companyi  L.  R.  1  C.  P.  596 ;  Il/racombe  Ry,  Company  v.  Devon 
Sf  Somerut  Ry,  Company,  L.  R.  2  C.  P.  15;  mHiami  v.  Sidmouth 
Ry.  ^  Harbour  Company,  L.  R.  2  Ex.  284;  Rigby  y.  Dublin^  ^c, 
Ry,  Company,  2  Weekly  Notea,  p.  176,  C.  P.,  T.T.,  and  Notes 
to  the  Companies  Clauses  Act,  1845  (8  8c  9  Vict,  c  16),  a.  36, 
in  Chit.  Stat.,  Srd  edit,  vol.  i.,  pp.  739,  740). 

Proceedings  against  executors  upon  a  judgment  of  assets  in 
Juturo  may  now  be  had  in  like  manner  as  writs  of  revivor 
(C.  h,  P.  A.  1854,  s.  91,  potty. 

133.  Notice  in  writing  to  the  plaintiff,  his  attorney  Appearance 
or  agent,  shall  be  sufficient  appearance  to  a  writ  oi^^^^^^f 
revivor. 

134.  A  writ  of  revivor  to  revive  a  judgment  less  Attoiwue 
than  ten  years  old  shall  be  allowed  without  any  rule  revivor  upon 
or  order ;  if  more  than  ten  years  old,  not  without  a  Judgment 

t/»  .  'jjj  •/»  xt.         more  than 

rule  of  court  or  a  judge  s  order ;  nor,  if  more  than  ten  yean 
fifteen,  without  a  rule  to  show  cause,  ®'^' 

Under  tbe  old  practice,  orders  for  a  #ci. /a.  were  granted  without 
a  summons,  where  the  judgment  was  less  than  fifteen  years  old, 
on  an  affidavit  setting  forth  the  judgment,  and  stating  it  to  be 
atill  unsatisfied  (Tidd's  Forms,  477).  This  affidavit  ought  to  be 
made  by  the  party ;  or  if  by  the  attorney,  it  should  be  by  the 
attorney  in  tbe  cause  when  judgment  was  obtained,  otherwise  an 
affidavit  from  such  attorney  should,  if  possible,  be  obtained  {Nor^ 
folk  V.  Spencer,  4  Dowl.  746).  But  an  affidavit  by  the  attorney 
suing  out  the  writ  will  be  sufficient  in  some  cases,  as  where 
plaintiffs  in  revivor,  executors,  were  infants  and  abroad  at  the 
time  of  the  judgment  {Smith  v.  Mee.  1  D.  &  L.  907).  The  ap- 
plication  for  leave  to  sue  out  this  writ  will  not,  it  would  appear, 
be  within  the  general  rule  of  all  the  courts,  that  a  matter  cannot 
be  agitated  twice;  so  that  a  fresh  application,  if  the  first  is  re- 
fused or  a  judge's  order  thereon  abandoned,  may  be  made  on 
firesb  materials  {Dodgton  v.  Scoit,  2  Exch.  457). 

The  rule  to  revive  after  fifteen  years  is  niei.  The  judgment 
itself  cannot  be  impeached  on  showing  cause  against  the  rule, 
but  a  cross-motion  to  set  it  aside  should  be  made  for  that  purpose 
(Thomae  v.  Williams,  3  Dowl.  655).  Where  the  defendant  was  in 
America,  but  was  the  owner  of  houses  in  England,  service  of  the 
rule  waa  ordered  to  be,  by  sticking  it  up  in  the  office,  and  serving 
copies  on  the  tenants  in  possession  {Macdonald  v.  Maclaren,  II 
M.  ft  W.  465). 

Death,  Marriaob  and  Bankruptcy. 

And  with  respect  to  the  effect  of  death,  marriage 
and  bankruptcy  upon  the  proceedings  in  an  action,  be 
it  enacted  as  follows : — 

Action  not 

135.  The  death  of  a  plaintiff  or  defendant  shall  not  to  abate  b/ 

'^  death. 
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cause  the  action  to  abate,  but  it  may  be  continued  as 
hereinafter  mentioned. 

This  and  the  following  sections  give  a  right  to  the  penonal 
representative  of  a  deceased  sole  plaintiff,  to  enter  a  suggestion 
of  the  death  of  the  plaintiff,  and  to  continue  the  action  only  in 
those  cases  where  the  cause  of  action  would  before  that  act  have 
survived  to  the  representative,  and  he  could  have  commenced  an 
action  in  his  representative  character  {^Flinn  v.  Perkiiu,  L.  J.  32, 
Q.  B.  10,  Bail  Court,  Crompton,  J.) 

This  section  did  not,  perhaps,  include  replevin,  which  is  not  an 
"  action  "  within  the  meaning  given  to  that  word  by  the  interpreta- 
tion clause  (s.  277.  post) ;  but  see  now  19  &  20  Vict  c.  108,  a.  66 
(C.  L.  P.  A.  1860,  s.  22,  n.,  pott). 

As  judicial  proceedings  are  to  be  considered  as  taking  place  at 
the  earliest  period  of  the  day  on  which  they  are  done;  it  was 
held,  in  a  case  where  judgment  was  signed  and  execution  issued 
on  the  day  on  which  the  defendant  died,  that  the  judgment  and 
execution  were  regular  (  Wright  ▼.  Mills,  4  H.  &  N.  488  ;  L.  J. 
28,  Ex.  223). 

See  as  to  proceedings  by  a  defendant  or  his  representative, 
when  default  is  made  in  prosecuting  the  action  after  abatement 
by  reason  of  death,  C.  L.  P.  A.  1854,  s.  92,  pott, 

136.  If  there  be  two  or  more  plaintiffii,  or  defend- 
ants, and  one  or  more  of  them  should  die,  if  the  cause 
of  such  action  shall  survive  to  the  surviving  plaintiff 
or  plaintiffs,  or  against  the  surviving  defendant  or  de- 
fendants, the  action  shall  not  be  thereby  abated ;  but 
such  death  being  suggested  upon  the  record,  the  action 
shall  proceed  at  the  suit  of  the  surviving  plaintiff 
or  plaintiffs  against  the  surviving  defendant  or  de- 
fendants. 

This  section  is  in  the  words  of  8  &  9  Will.  8,  c  11,  s.  7.  If 
the  death  happens  before  issue  joined,  it  should  be  suggested  in 
making  up  the  issue  {Far  v.  Dean,  1  Burr.  362).  If  it  happens 
after  issue  joined,  it  should  be  suggested  on  the  Niti  Priut  record 
{Rex  V.  Gthent  1  Stark.  N.  P.  511);  and  the  suggestion  must  be 
entered,  and  the  facts  thus  brought  to  the  knowl^ge  of  the  court 
before  any  further  proceedings  can  be  taken  ( Pinkut  v.  Stureh, 
5  C.  B.  474  i  Larchin  v.  Buckle,  1  L.  M.  &  P.  740). 

An  action  by  husband  and  wife,  in  right  of  the  wife,  survives  to 
her  upon  her  husband's  death  {Sherrington  v.  Yatet,  12  M.  &  W, 
855,  Ex.  Ch.) 

Affidavits  to  be  used  in  the  cause  after  the  death  of  any  of  the 
parties  should  be  entitled  in  the  names  of  the  survivors  only 
{Larchin  v.  Buckle^  «5t  supra). 

Where  there  are  two  or  more  plaintiffs  or  defendants,  and  one 
or  more  of  them  die  after  judgment,  execution  hy  fi.  fa,  or  ca.  ta. 
may  be  had  within  six  years  for  or  against  the  survivors,  without 
revivor.  The  execution  should  follow  the  judgment,  and  be  sued 
out  in  the  joint  names  of  all  the  parties ;  but  a  joint  execution 
may  be  levied  upon  one  only,  by  directing  the  sheriff  to  levy 
accordingly  (2  Wms.  Saund.  72, 1). 
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137.  In  case  of  the  death  of  a  sole  plaintiff  or  sol^  ProcewUngi 
BurviTing  plaintiff,*  the  legal  representative  of  such  the^death  of 
plaintiff  may,  bj  leave  of  the  court  or  a  judge,  enter  »»oi«puin- 
a  suggestion  of  the  death,  and  that  he  is  such  legal 
representative,  and  the  action  shall  thereupon  pro- 
ceed ;  and,  if  such  suggestion  be  made  before  the  trial, 

the  truth  of  the  suggestion  shall  be  tried  thereat, 
together  with  the  title  of  deceased  plaintiff,  and  such 
judgment  shall  follow  upon  the  verdict  in  favour  of 
or  against  the  person  making  such  suggestion,  as  if 
such  person  were  originally  the  plaintiff. 

The  entry  of  this  sogrgestion  innst  be  made  before  any  further 
proceeding  in  the  action  (s.  136,  n.,  antct  p.  116).  It  can  be  made 
only  by  leave  of  the  court  or  a  judge.  The  suggestion,  it  would 
appear,  is  traversable  (  Wation  v.  QuiUer,  1  D.  &  L.  244),  and  the 
truth  of  it,  if  made  before  trial,  may  be  tried  thereat  In  Barnwell  v. 
Sutherland  (1  L.  M.&  P.  159)  the  action  had  proceeded  to  trial, 
in  the  name  of  a  public  officer,  substituted  immediately  before 
the  trial,  in  the  place  of  one  who  had  died,  and  whose  death  was 
suggested  on  the  record ;  and  the  verdict  was  set  aside,  as  the 
suggestion  had  been  entered  without  the  authority  of  the  court, 
and  without  an  opportunity  being  ^iven  to  the  defendant  to  tra- 
verse the  fact  suggested.  In  this  case,  in  which  are  collected  all 
the  cases  relating  to  the  entry  of  suggestions,  a  point  was  raised, 
but  not  decided,  whether  (if  a  suggestion  was  traversable)  the 
time  between  the  10th  of  August  and  24th  of  October  was  ex- 
cluded from  the  computation  of  time  to  plead.  It  was  contended 
that  to  extend  the  2  Will.  4,  c.  39,  s.  11,  in  this  way,  would  have 
excluded  a  plea  putt  darrein  continuance  during  the  same  period ; 
and  it  may  be  observed,  that  by  s.  69  {ante,  p.  69),  it  is  expressly 
enacted,  that  a  plea  puis  darrein  continuance  may  be  pleaded  be- 
tween 10th  August  and  24th  October. 

See  as  to  proceedings  by  a  defendant  upon  abatement  by  death,   C.  L.  P.  A. 
C.  L.  P.  A.  1854, 8.  92,  post.  ^8**.  ••  92. 

138.  In  case  of  the  death  of  a  sole  defendant  or  Proceeding 
sole  surviving  defendant,  where  the  action  survives,  o?»oie  or  wie 
the  plaintiff  may  make  a  suggestion,  either  in  any  of  iurTiviDg  de- 
the  pleadings,  if  the  cause  has  not  arrived  at  issue,  or    ^^  *°'' 

in  a  copy  of  the  issue,  if  it  has  so  arrived,  of  the 
death,  and  that  a  person  named  therein  is  the  exe- 
cutor or  administrator  of  the  deceased;  and  may  there- 
upon serve  such  executor  or  administrator  with  a 
copy  of  the  writ  and  suggestion,  and  with  a  notice, 
signed  by  the  plaintiff  or  his  attorney,  requiring  such 
executor  or  administrator  to  appear  within  eight  days 


*  The  words  *'  where  the  action  lurviTes,"  which  are  in  the  following 
section,  are  not  used  here,  but  this  section  mast  be  construed  as  if  those 
words  were  insened  in  it  {FUnn  v.  Perkine,  L.  J.  82,  Q.  B.  10,  cited  in  note 
tos.  \95,ante,p,  116). 
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after  service  of  the  notice,  inclusiTC  of  the  day  of 
such  service,  and  that  in  default  of  his  so  doing  the 
plaint ifi*  may  sign  judgment  against  him  as  9nch 
executor  or  administrator ;  and  the  same  proceedings 
maj  be  had  and  taken  in  case  of  non-appearance  after 
such  notice  as  upon  a  writ  against  such  executor  or 
administrator  in  respect  of  the  cause  for  which  the 
action  was  brought ;  and  in  case  no  pleadings  have 
taken  place  before  the  death,  the  suggestion  shall 
form  part  of  the  declaration,  and  the  declaration  and 
suggestion  may  be  served  together,  and  the  new  de- 
feu  Jan  t  shall  plead  thereto  at  the  same  time ;  and  in 
ca^e  the  plaintiff  shall  have  declared,  but  the  defendant 
shall  not  have  pleaded  before  the  death,  the  new  de- 
fendant shall  plead  at  the  same  time  to  the  decbi- 
ration  and  suggestion  ;  and  in  case  the  defendant 
shall  have  pleaded  before  the  death,  the  new  defend- 
ant shall  be  at  liberty  to  plead  to  the  suggestion, 
only  by  way  of  denial,  or  such  plea  as  may  be  appro- 
priate to  and  rendered  necessary  by  his  character  of 
executor  or  administrator,  unless  by  leave  of  the 
court  or  a  judge  he  should  be  permitted  to  plead 
fresh  matter  in  answer  to  the  declaration  ;  and  in 
case  the  defendant  shall  have  pleaded  before  the 
death,  but  the  pleadings  shall  not  have  arrived  at 
issue,  the  new  defendant,  besides  pleading  to  the 
suggestion,  shall  continue  the  pleadings  to  issue  in 
the  same  manner  as  the  deceased  might  have  done, 
and  the  pleadings  upon  the  declaration  and  the  plead- 
ings upon  the  suggestion  shall  be  tried  together  ; 
and  in  case  the  plaintiff  shall  recover,  he  shaU  be 
entitled  to  the  like  judgment  *  in  respect  of  the  debt 
or  sum  sought  to  be  recovered  and  in  respect  of  the 
costs  prior  to  the  suggestion,  and  in  respect  of  the 
costs  of  the  suggestion,  and  subsequent  thereto,  he 
shall  be  entitled  to  the  like  judgment  f  as  in  an  action 
originally  commenced  against  the  executor  or  admi- 
nistrator. 

This  legislation  is  new.  It  would  seem  that  the  provisions  of 
the  first  clause  as  to  the  service  of  a  aotice  on  the  executor  or 
administrator  of  a  deceased  defendant  oTerride  the  provisions  in 
the  clauses  which  follow ;  so  that  in  all  cases,  the  substituted 
defendant  must  have  this  notice  served  upon  him,  and  in  all 
cases,  if  he  fails  to  appear,  the  plaintiff  may  sign  judgment ;  and 
this  even  if  the  original  defendant  has  pleaded,  or  the  parties 
were,  at  the  time  of  the  death,  at  issue. 


*  Thk  tt  jQd(pmeot  as  to  debt  and  costs  de  homit  fef telsri*  only. 

f  This  is Jttdinent  as  to  eosU dg b9ni§ UttatorU eiHm&m  4ekomi»pnprii», 
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If  t  lele  or  sole  lorriTing  defendant  dies  after  writ  issued,  and  Ajier  vru 
before  declaration,  the  plaintiff  should,  in  the  declaration,  sug*  i*sxuid  ami 
srest  the  death,  and  that  a  person  therein  named  is  executor  or  ^^^  ^Co- 
administrator of  the  deceased ;  and  then  serve  on  such  executor 
or  adninistrator  a  copy  of  the  writ  and  declaration,  and  a  notice 
rei^airing  him  to  appear  in  eight  days  after  servicei  otherwise 
judgfment. 

The  substituted  defendant  must  appear  within  the  eight  days, 
otbcrwtse  the  plaintiff  may  sign  judgement  in  default  of  appear- 
ance, and  he  must  also  plead  within  eight  days  after  notice  to 
plead,  which  may  be  given  with  the  declaration,  otherwise  judg- 
ment by  nil  dicU  may  be  signed  (see  p.  65,  ante). 

If  the  plaintiff  has  declared  before  the  death  of  the  original  After  decia- 
defesdant,  but  such   defendant  has  not  pleaded,  the  plaintiff  ^^^^^  "J^ 
should  serve  the  executor  or  administrator  with  a  copy  of  the  °^^*^P    * 
writ,  and,  with  the  suggestion  above  referred  to,  and  with  a  notice 
reqairing  him  within  eight  days  to  appear,  and  within  eight  days 
to  plead  to  the  suggestion  and  to  the  declaration. 

If  the  original  defendant  has  pleaded,  the  plaintiff  may  sug-  Ajterpka* 
pxi  the  death  in  his  replication,  serve  with  the  replication  a  copy 
of  the  original  writ,  the  notice  to  appear  above  referred  to,  a 
notice  to  plead  to  the  suggestion,  and  a  notice  to  rejoin  (s.  78,  n. 
•Bit,  p.  78).  The  substituted  defendant  will  be  entitled  to  eight 
days  to  appear  and  plead  to  the  suggestion  (s.  63,  ante,  p.  65), 
sod  so  he  gets  eight  days  to  rejoin. 

The  substituted  defendant  may  only  plead,  as  of  right,  in  ad* 
dition  to  the  pleas  of  the  original  defendant,  such  pleas  as  are 
tpprapriate  to  his  character  of  executor  or  administrator!  but  he 
naj  obtain  leave  from  a  judge  to  plead  fresh  matter  to  the  decla* 
ntiofi. 

The  substituted  defendant,  besides  pleading  to  the  suggestion* 
nuit  continue  the  pleadings  precisely  as  the  deceased  defendant 
ought  to  have  done. 

If  the  parties  have  been  at  issue  before  the  original  defendant's  After  iaue 
dcith,  the  suggestion  is  to  he  made  in  the  issue ;  a  copy  of  which  ^^^^ 
i*  to  be  wrv^  with  the  notice  to  appear,  and  with  a  copy  of  the 
wif^oal  wriL 

lodgment  in  default  of  appearance  seems  to  follow  in  all  cases; 
the  truth  of  the  suggestion  is  triable  as  a  collateral  issue  at  the 
trial ;  and  judgment,  if  for  the  plaintiff,  follows  the  verdict  as  if 
the  tnbstituted  executor  or  administrator  had  been  originally 
Bsed. 

Where  a  plaintiff  discontinued,  after  appearance  by  an  admi- 
nistntrix,  she  was  held  to  be  entitled  to  the  whole  of  defendant's 
coRs  of  suit  {Benge  v.  Swaine,  Admnittratriz,  ^.,  15  C.  fi.  784  s 
L  J.  23,  C.  P.  182). 

139.  The  death  of  either  party  between  the  verdict  Death  be- 
and  the  judgment  shall  not  hereafter  be  alleged  for  ^^^^^' 
error,  so  as  such  judgment  be  entered  within  two  judgment, 
terms  after  such  verdict. 

U  either  party  dies  after  a  special  verdict,  or  special  case,  or 
doriog  the  argument  of  a  motion  in  arrest  of  judgment,  or  for  a 
Dew  trial,  judgment  may  be  entered,  at  common  law,  after  the 
death,  as  of  the  term  ^n  which  judgment  should  have  been  given, 
nac  pro  ImmeCCarUele  v.  Garland,  9  Bing.  85).  So  in  the  case 
of  a  verdict  subject  to  an  award,  when  the  award  is  made  in  the 
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lifetime  of  both  parties,  but  the  successful  party  dies  pendinfr  a 
rule  to  set  it  aside,  judgment  may  be  entered  nunc  pro  tmme 
{Bridget  ▼.  Smith,  8  Bing.  29;  see  also  Heatheoie  ▼.  fVimg,  11 
Ezch.  S55 ;  L.  J.  25,  Ex.  23).  So  where  leave  is  given  to  the 
defendant  to  enter  a  verdict,  and  he  dies  after  the  trial  and  before 
the  next  term,  the  motion  to  enter  the  verdict  may  be  made  with- 
out putting  the  executors  on  the  record,  and  the  verdict  entered 
accordingly  {Freeman  v.  Ro$her,  IS  Q.  B.  780).  So,  where  a 
cause  is  referred  to  a  barrister  to  state  a  special  case,  it  may  be 
stated  after  the  death  of  one  of  the  parties,  and  judgment  entered 
accordingly  {Jamet  v.  Crane,  15  M.  &  W.  379).  The  delay  being 
the  act  of  the  court,  and  not  of  the  party,  judgment  is  entered 
nunc  pro  tunc,  that  the  parties  may  not  be  prejudiced  (2  Wms. 
Saund.  72 ;  and  see  Miles  v.  fViUiams,  9  Q.  B.  47 ;  Freeman  ▼. 
Tranah,  12  C.  B.  406;  L.  J.  21,  C.  P.  214;  and  Heatheote  ▼. 
Wing,  ubi  supra;  Moore  v.  Roberts,  S  C.  B.,  N.  S.  844,  where,  in 
the  absence  of  a  legal  representative  of  the  deceased  plaintiff,  his 
former  attorney  in  the  cause  showed  cause  against  a  rule  obtained 
by  the  defendant  to  enter  judgment  of  nonsuit  nunc  pro  tunc). 

This  section  is  in  the  words  of  17  Car.  2,  c.  8,  s.  1.  Under  the 
similar  provisions  of  that  statute,  it  was  held  that  the  death  of 
either  party  before  the  assizes  was  not  remedied  (this  case  is  pro- 
vided for  by  other  sections  of  this  statute)  ;  but  if  the  party  died 
after  the  assizes  began,  though  the  trial  were  after  the  death,  it 
was  within  the  remedy  of  the  statute,  the  assizes  being  but  ooe 
day  in  law :  so  if  the  party  died  after  the  first  day  of  the  uttings, 
and  before  trial,  or  at  the  adjourned  sittings  {Chetham  v.  Sturte* 
vant,  1  D.  &  L.  631 ),  the  judgment  is  entered  by  or  against  the 
party  as  if  he  were  living,  and  must  be  signed  within  two  terms 
after  the  verdict ;  for  signing  it  is  an  entering  within  this  section 
(2  Wms.  Saund.  72  n. ;  and  see  Frewin  v.  Lethbridge,  7  W.  R. 
442;  Ex.E.  T.  1859).* 

This  enactment  is  not  confined  to  actions  which  would  have 
survived ;  therefore,  an  executor  may  enter  up  judgment  on  a 
verdict  obtained  by  the  testator  in  an  action  for  libel  {Palmer  v. 
Cohen,  2  B.  &  Ad.  966  ;  Kramer  v.  Waymark,  L.  R.  1  Ex.  241 X 

A  writ  of  revivor  must  follow  the  judgment,  and  recite  it  as 
entered  in  the  lifetime  of  the  party  deceased ;  that  is  to  say,  it 
should  be  in  the  same  form  as  where  the  writ  is  sued  out  by  a 
personal  representative  upon  a  judgment  entered  up  in  the  actual 
lifetime  of  the  original  party. 

Proceedingi        140.  If  the  plaintiff  in  any  action  happen  to  die 

de»th*a^     after  an   interlocutory  judgment  and  before  a  final 

Interlocutory  judgment  obtained  therein,  the  said  action  shall  not 

final  ^idg!      abate  by  reason  thereof,  if  such  action  might  be  origi- 

mcnt.  nally  prosecuted  or  maintained  by  the  executor  or 

administrator  of  such  plaintiff;  and  if  the  defendant 

die  after  such  interlocutory  judgment  and  before  final 

judgment  therein  obtained,  the  said  action  shall  not 

abate,  if  such  action  might  be  originally  prosecuted  or 

maintained  against  the  executor  or  administrator  of 


*  See  M  to  entering  up  a  Judgment  for  pnipoces  of  ezecati<Ni,  s.  SM,  and 
A.  O.,  H.  T.  185S,  IT.  70,  71,  posl. 
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Buch  defendant ;  and  the  plaintiff,  or  if  he  be  dead 
after  such  interlocutory  judgment,  his  executors  or 
administrators,  shall  and  maj  have  a  writ  of  revivor, 
in  the  form  contained  in  the  schedule  (A.)  to  this  act 
annexed,  marked  No.  9,*  or  to  the  like  effect,  against 
the  defendant,  if  living  after  such  interlocutory  judg- 
ment, or  if  he  be  dead,  then  against  his  executors  or 
administrators,  to  show  cause  why  damages  in  such 
action  should  not  be  assessed  and  recovered  by  him  or 
them;  and  if  such  defendant,  his  executors  or  adminis- 
trators, shall  appear  at  the  return  of  such  writ,  and 
not  show  or  allege  any  matter  sufficient  to  arrest  the 
final  judgment,  or  shall  make  default,  a  writ  of  inquiry 
of  damages  shall  be  thereupon  awarded,  or  the  amount 
for  which  final  judgment  is  to  be  signed  shall  be 
referred  to  one  of  the  masters,  as  hereinbefore  pro- 
vided ;  and  upon  the  return  of  the  writ,  or  delivery 
of  the  order  with  the  amount  indorsed  thereon  to  the 
plaintiff,  his  executors  or  administrators,  judgment 
final  shall  be  given  for  the  said  plaintiff,  his  executors 
or  administrators,  prosecuting  such  writ  of  revivor, 
against  such  defendant,  his  executors  or  administra- 
tors respectively. 

On  the  death  of  the  plaintiff,  the  action  does  not  abate ;  if  it  is  Death  of 
such  as  might  have  originally  been  maintained  by  the  executor  plaint^. 
or  administrator.  An  action  for  libel,  not  being  such  an  action, 
does,  therefore,  abate  by  the  death  of  the  plaintiff,  after  interlo- 
cutory judgment,  and  after  the  execution  of  the  writ  of  inquiry, 
if  the  death  takes  place  before  final  judgment  {Ireland  v.  Champ- 
neyt,  4  Taunt.  884). 

Neither  on  the  death  of  a  defendant  does  the  action  abate,  if  it  Death  t^de- 
is  one  which  might  have  been  maintained  against  the  executors  f*'*^*^ 
or  administrators.  Where,  however,  two  defendants  are  jointly 
sued,  and  one  dies  after  interlocutory  and  before  final  judgment, 
the  plaintiff  cannot  proceed  against  the  executors  of  the  deceased, 
for  the  action,  being  joint,  survives  against  the  other  defendant 
{Fort  v.  Oliver,  1  M.  &  S.  242). 

In  the  case  of  the  death  of  a  defendant,  when  the  action  was  Writ  qf 
one  which  might  have  been  maintained  against  the  executors  or  inq^tuy* 
administrators,  it  has  been  decided  that,  when  the  writ  of  inquiry 
had  not  been  executed,  the  writ  of  *cl,fa.  ought  to  be  for  the  exe- 
cutors or  administrators  to  show  cause  why  the  damages  should 
not  be  aseeued  and  recovered  against  them  (Tidd's  Pract.  Forms, 
494  ;  Smith  v.  Harmon,  1  Salk.  315).  The  writ  of  revivor  given 
by  this  section  is  to  the  same  effect ;  and  if  the  executors  do  not 
appear,  or,  appearing,  do  not  show  matter  sufficient  to  arrest  the 
judgment,  a  writ  of  inquiry,  or  a  reference  to  the  master  (s.  94 
ante,  p.  87  )f  may  be  necessary. 

In  the  case  of  the  death  of  a  defendant  after  interlocutory  Death  <(fde- 
judgment,  and  after  the  execution  of  a  writ  of  inquiry,  but  before  fendant  after 
«___     tntertoentory 

*  This  form  •eemi  more  applicable  In  the  case  of  death  after  final  judg- 
ment. 
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final  Judgment,  the  writ  of  revivor  given  by  this  section  is  not, 
it  would  appear,  applicable.  The  9eL  fa,,  in  such  cases,  called 
on  the  executors  or  administrators  to  show  cause  why  the  damages 
should  not  be  adjudged  to  the  plaintiff,  or,  in  case  of  his  death, 
to  his  executors  or  administrators  (2  Wms.  Saund.  729).  Nor 
is  there  any  provision  to  avoid  the  necessity  of  two  writs  of  seL 
fa.  (or  revivor) ;  one,  to  make  the  executors  or  administrators 
parties  to  the  record ;  the  other,  to  give  them  an  opportunity  of 
pleading  want  of  assets,  or  other  matter  that  an  executor  may 
plead  to  a  sei.  fa,  on  final  judgment  against  the  testator  (see 
.  2  Wms.  Saund.  72  r). 

141.  The  marriage  of  a  woman  plaintiff  or  defend- 
ant shall  not  cause  the  action  to  abate,  but  the  action 
maj,  notwithstanding  be  proceeded  with  to  judgment; 
and  such  judgment  may  be  executed  against  the  wife 
alone,  or,  by  suggestion  or  writ  of  revivor  pursuant 
to  this  act,  judgment  may  be  obtained  against  the 
husband  and  wife,  and  execution  issue  thereon ;  and 
in  case  of  a  judgment  for  the  wife,  execution  may  be 
issued  thereupon  by  the  authority  of  the  husband 
without  any  writ  of  revivor  or  suggestion ;  and  if  in 
any  such  action  the  wife  shall  sue  or  defend  by 
attorney  appointed  by  her  when  sole,  such  attorney 
^aU  have  authority  to  continue  the  action  or  defence, 
unless  such  authority  be  countermanded  by  the  hus- 
band, and  the  attorney  changed  according  to  the  prac- 
tice of  the  court. 

This  section  does  not  apply  in  the  case  of  the  marriage  of  a 
female  defendant  e^fter  judgment  {Morrit  v.  Coatet,  25  L.  T.  176, 
a  Bm  T.  T.  1855). 

If  an  action  is  brought  by  or  against  a  married  woman  as  a 
feme  sole,  the  defendant  in  the  first  case,  the  wife  in  the  second, 
may  plead  in  abatement  (ss.  36,  S7,  ante,  pp.  43,  44).  This 
section  provides  for  the  event  of  marriage  after  action  brought. 

If  a  woman  married  after  action  brought,  and  before  trial,  the 
coverture  was  also  pleadable  in  abatement,  either  directly  by  such 
a  plea,  or  by  a  plea  puis  darrein  continuance  (  Walker  v.  Golling, 
11  M.  &  W.  78).    Coverture  can  no  longer  be  thus  pleaded. 

Formerly,  again,  if  a  feme  sole  obtained  judgment,  or  a  judg- 
ment was  recovered  against  her,  and  she  married  before  execution, 
a  set,  fa,  must  have  been  brought  by  or  against  the  husband  to 
obtain  execution  ( 2  Wms.  Saund.  72, 1.)  In  the  case  of  j  udg^ent 
against  the  wife,  the  party  who  has  recovered  such  judgment  may 
either  sue  out  execution  against  her  alone,  by  her  maiden  name 
(Thorpe  v.  Argles,  1  D.  &  L.  831) ;  or  may  suggest  the  judgment 
(s.  129,  ante,  p.  112),  or  bring  an  action  upon  the  judgment,  or 
sue  out  a  writ  of  revivor  (s.  131,  ante,  p.  113),  against  the  hus* 
band  and  wife ;  one  of  which  latter  courses  it  will  be  the  more 
prudent  to  follow,  for,  if  the  wife  has  no  separate  property,  she 
will  be  discharged  out  of  execution  (Edwards  v.  Martifn,  17  Q.  B. 
698;L.  J.  21,Q.B.86). 


Bankruptcy 
aodlnaol- 


142.  The  bankruptcy  or  insolvency  of  the  plainlifT 
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in  any  action,  which  the  assignees  might  maintain  for  ▼•ncy  of 
the  benefit  of  the  creditors,  shall  not  l^  pleaded  in  bar  wi»?i*^t  to 
to  such  action,  nnless  the  assignees  shall  decline  to  atete  action, 
continue,  and  give  security  for  the  costs  thereof,  upon 
a  judge's  order  to  be  obtained  for  that  purpose,  within 
such  reasonable  time  as  the  judge  may  order,  but  the 
proceedings  maj  be  stayed  until  such  election  is  made; 
and  in  case  the  assignees  neglect  or  refuse  to  continue 
the  action,  and  give  such  security  within  the  time 
limited  by  the  order,  the  defendant  may,  within  eight 
days  aiter  such  neglect  or  refusal,  plead  the  bank- 
ruptcy.* 

Formerly,  a  plea  of  the  plaintiff's  bankruptcy  or  inaoWency,  PteaqfbanJt' 
and  an  assignment  of  his  effects,  whereby  his  rights  of  action  2?*^  ^  '**" 
vested  in  the  assignees,  was  a  good  plea  in  bar  to  the  further      ^^'*^' 
maintenance  of  the  action  (2  Wms.  Saund.  72  m,  note  k).    The 

?|uestion,  what  rights  of  action  vest  in  the  assignees,  is  discussed 
iilly  in  R4)gert  v.  Spence  (IS  M.  &  W.  571 ;  12  CI.  &  Fin.  700), 
and  Drake  ▼.  Beckham  (2  H.  L.  C.  679) :  see  also  Morgan  t. 
Tayhr  (5  C.  B.,  N.  S.  65Z). 

This  section  contemplates  the  bankruptcy  or  insolvency  of  the 
plaintiff  after  action  brought  {Stanton  v.  Collier,  8  E.  &  B.  274) ; 
and  if  it  occurs  after  plea,  the  bankruptcy  must  be  pleaded  puie 
darrein  continuance  (s.  69,  n.,  ante,  p.  70).  But  it  cannot  be  pleaded 
until  eight  days  aftier  the  assignees  have  declined  to  continue  the 
action,  and  to  give  security  for  costs;  and  the  expiration  of  these 
eight  days  would  probably  be  deemed  the  time  "  when  the  matter 
of  the  plea  arose,"  within  s.  69  (ante,  p.  69).  The  defendant 
should  take  out  a  summons  at  chambers,  calling  upon  the  assig* 
nees  to  make  their  election,  and  in  the  meantime  that  proceedings 
be  stayed. 

See  for  former  practice  in  bankruptcy,  Crose  y.  Robertson  (7  M. 
&  G.  640) ;  and  in  insolvency,  Gavin  v.  Allan  (7  Ex.  306 ;  L.  J. 
21,  Ex.  80). 

If  the  action  is  brought  by  the  plaintiff  and  his  wife  (as  upon 
a  note  made  to  the  wife  before  marriage,  or  other  ekote  in  action 
reducible  into  possession),  and  the  plaintiff  becomes  bankrupt,  it 
does  not  appear  that  his  assignees  may  continue  the  action  under 
this  section  (see  Sherrington  v.  Yates,  12  M.  &  W.  856 ;  Dingley 
V.  Tales,  L.  J.  26,  Ex.  55). 

If  a  plaintiff,  who  has  recovered  interlocutory  judgment,  be- 
comes a  bankrupt  before  Jlnal  judgment,  his  assignees  may  pro- 
ceed to  final  judgment  in  his  name  to  have  execution.  So, 
if  the  defendant  brings  error  on  a  judgment,  and  the  plaintiff 
becomes  bankrupt,  the  assignees  may  proceed  to  an  affirmance 
of  the  judgment  in  the  name  of  the  bankrupt  In  either  case 
the  assignees  must  sue  out  a  writ  of  revivor  to  have  execution 
(2  Wms.  Saund.  72  m,  n). 


*  Tbii  Mctton  does  not  in  tenni  enact  that  Che  "  insolveHe$**  maj  be 
pleadied ;  but  "  baokmptcv"  may  be  Interpreted  bere  to  include  *'  Insol- 
vency;" and  now  bj  the  Bankruptcy  Act,  1861,  t.  232,  "  insolvency,'' as 
a  prooeduie  distinct  from  "  bankruptcy,"  is  abolished. 
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Motion  ist 
arrest  t(f 
judgmenL 


Abbest  of  Judohem^t,  and  Judgment  non 
obstante  yebedicto. 

And  widi  respect  to  the  proceedings  upon  motions 
to  arrest  the  judgment,  and  for  judgment  non  obstante 
veredicto,  be  it  enacted  as  follows : — 

143.  Upon  any  motion  made  in  arrest  of  judgment, 
or  to  enter  an  arrest  of  judgment,  pursuant  to  the 
statute  passed  in  the  first  year  of  his  late  Majesty 
King  William  the  Fourth,  intituled  "  An  Act  for  the 
more  speedy  Judgment  and  Executions  in  Actions 
brought  in  his  Majesty's  Courts  of  Law  at  West- 
minster, and  in  the  Court  of  Common  Pleas  of  the 
County  Palatine  of  Lancaster,  and  for  amending  the 
Law  as  to  Judgment  on  a  Cognovit  actionem  in  Cases 
of  Bankruptcy, "or  for  judgment  non  obstante  veredicto^ 
by  reason  of  the  non  averment  of  some  alleged  material 
fact  or  facts  of  material  allegation,  or  other  cause,  the 
party,  whose  pleading  is  alleged  or  adjudged  to  be 
therein  defective,  may,  by  leave  of  the  court,  suggest 
the  existence  of  the  omitted  fact  or  facts,  or  other 
matter,  which,  if  true,  would  remedy  the  alleged  defect; 
and  such  suggestion  may  be  pleaded  to  by  the  opposite 
party  within  eight  days  after  notice  thereof,  or  such 
further  time  as  the  court  or  a  judge  may  allow  ;  and 
the  proceedings  for  trial  of  any  issues  joined  upon 
such  pleadings  shall  be  the  same  as  in  an  ordinary 
action. 

In  this  section  are  introduced  the  words  "  or  other  cause;"  from 
which  it  would  appear  that  in  every  case  of  a  motion  in  arrest 
of  judgment,  or  for  judgment  non  ob.  ver,^  a  suggestion  of  what  is 
necessary  to  remedy  the  defect  may  be  entered ;  and  the  section 
goes  on  to  enact,  that  a  suggestion  of  the  omitted  facts,  "  or  other 
matter,"  may  be  made. 

The  cases  in  which  judgment  will  be  arrested  are  collected  in 
the  notes  to  Hambleion  v.  Feere  (2  Wms.  Saund.  169),  and  in 
Kitckenman  ▼.  Sheet  (3  Exch.  4-9). 

When  judgment  non  ob.  ver,  will  be  awarded,  and  in  what  cases 
a  re-pleader  will  be  ordered,  see  2  Wms.  Saund.  319  d.  (A). 

In  Manley  v.  Boycot  (2  E.  &  B.  46,  L.  J.  22,  Q.  B.  265),  it 
was  held  that  to  entide  a  defendant  to  a  rule  for  a  suggestion 
under  this  section,  such  facts  must  be  clearly  and  satisfactorily 
alleged  upon  affidavit  as  would,  if  added  by  the  suggestion,  make 
the  pleading  good  ;  see  also  Fisher  v.  Bridges  (2  E.  &  B.  118 ; 
L.  J.  22,  Q.  B.  270  and  2  £.  &  B.  128,  D.,more  fully  L.J.  22,  Q.  B. 
278,  n.),  and  Murgatroyd  v.  Robinson  (7  £.  &  B.  891). 

The  motion  in  arrest  of  judgment,  or  for  judgment  non  ob,  ver., 
must  be  made  within  four  days  after  the  trial,  if  it  has  taken 
place  in  terra,  and  if  out  of  term,  within  the  first  four  days  of  the 
next  term (R.  G.,  H.  T.  18£8,  r.  60, post;  Thomas  v.  Jones,  4  M.  & 
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W.  28) ;  unlets  by  content  of  the  other  party  Ibrtber  time  it  al- 
lowed by  the  court  (Harriton  ▼.  Oreat  Northern  Railway  Company, 
11  C.  B.  542 ;  S.  C,  nb  nom.  Harrit  ▼.  Grtat  Northern  Railway 
Company,  L.  J.  21,  C.  P.  16). 

A  motion  in  arreit  of  judgment  may  be  made  after  judgment 
by  default,  but  not  after  judgment  on  demurrer  (Edwards  ▼.  Blunt, 
1  Str«425).  Error  will  lie  after  a  judgment  has  been  arretted 
[Cook  T.  Oxley,  3  T.  R.  664,  n.) 

Judgment  non  ob,  ver,  it  interlocutory.    Where  there  are  no  ^0ei  cf 
other  pleat  on  the  record  than  those  on  which  the  plaintiff  hat  J^^^ 
obtained  judgment  non  ob.  ver,,  and  hit  claim  it  unliquidated*  the  y^^dk^^* 
plaintiff  may  toe  out  a  writ  of  inquiry  to  attett  hit  damaget, 
without  leave  of  the  court  (Shepherd  v.  HalU,  2  Dowl.  458)  ;  but 
if  the  action  it  only  brought  to  recover  nominal  damaget,  at  to 
try  a  right,  the  verdict  for  the  defendant  may  be  tet  atide  by  the 
court,  and  a  verdict  with  nominal  damaget  entered  for  the  plain- 
tiff (&%  V.  Robinton,  6  T.  R.  758). 

These  motions  are  not  frequently  made,  now  that  parties  may 
demur  and  plead ;  and  even  when  there  is  no  demurrer,  but  the 
pleading  appears  doubtful  at  the  trial,  it  it  common  to  reserve  by 
content  itt  meritt  for  the  determination  of  the  court,  and  to  get 
the  jury  to  astets  damages  contingently. 

The  1  WilL  4,  c.  7,  which  enables  the  judge  before  whom  a 
cause  is  tried  to  certify  for  immediate  execution ;  and  provides 
that  judgment  may  thereupon  be  signed  although  the  court  is 
not  sitting,  and  that  execution  may  be  issued ;  further  enacts, 
that  the  judgment  may  be  vacated,  execution  stayed  or  set  aside, 
ap  arrest  of  judgment  entered,  or  a  new  trial  or  new  writ  of  in- 
quiry granted,  and  that  a  writ  of  restitution  may  thereupon  be 
issued,  as  oo  the  reversal  of  a  judgment  by  writ  of  error. 

144.  If  the  fact  or  facta  suggested  be  admitted,  or  Judsmencto 
found  to  be  true,  the  party  suggesting  shall  be  entitled  onluggM^^ 
to  such  judgment  as  he  would  have  been  entitled  to,  if  tion. 
such  fact  or  facts  or  allegations  had  been  originallj 
stated  in  such  pleading,  and  proved  or  admitted  on  the 
trial,  together  with  the  costs  of,  and  occasioned  by, 
the  suggestion  and  proceedings  thereon  ;  but  if  such 
fact  or  facts  be  found  untrue,  the  opposite  party  shall 
be  entitled  to  his  costs  of,  and  occasioned  by,  the 
suggestion  and  proceedings  thereon,  in  addition  to  any 
other  costs  to  which  he  may  be  entitled. 

146.  Upon  an  arrest  of  judgment,  or  judgment  non  cottaor 
obstante  veredicto,  the  court  shall  adjudge  to  the  party,  u^^l^ 
against  whom  such  judgment  is  given,  the  costs 
occasioned  by  the  trial  of  any  issues  of  fact,  arising 
out  of  the  pleading  for  defect  of  which  such  judgment 
is  given,  upon  which  such  party  shall  have  succeeded ; 
and  such  costs  shall  he  set  off  against  any  money  or 
costs  adjudged  to  the  opposite  party,  and  execution 
may  issue  for  the  halance,  if  any. 

Formerly,  upon  a  motion  in  arrest  of  judgment,  each  party  paid 
his  own  costs  (Cameron  v.  Reynolds,  Cowp.  407) ;  and  on  a  judg- 
ment non  oh,  ver,,  neither  party  was  entitled  to  the  costs  of  imma- 
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terial  inues  ( Goodhim  ▼.  Botnum,  2  Dowl.  206).  If  the  rale 
nin  is  discharged,  the  party  succesaJFully  showing  cause  ia  entitled 
to  the  costs  of  doing  so,  as  costs  in  the  cause  (Hodgkvum  v.  Wyait, 
1  D.  &  L.  668). 

In  an  action  on  the  case,  it  was  referred,  hj  an  order  of  Nisi 
Prius,  to  an  arbitrator  to  find  the  facts  and  to  state  a  case,  the 
costs  of  the  referencci  award,  and  special  case,  to  he  costs  in  the 
cause,  and  to  abide  the  event  thereof  The  arbitrator  found  a 
special  case,  upon  which  the  Court  of  Exchequer  directed  all  the 
issues  to  he  entered  for  the  plaintiff.  The  Court  of  Exchequer 
Chamber  affirmed  the  finding  of  the  issues,  but  arrested  the  judg- 
ment, on  account  of  a  defect  in  the  declaration.  It  w|b  held, 
that  neither  party  was  entitled  to  the  general  costs  of  the  cause, 
or  to  any  costs  in  error ;  but  that  under  this  section,  the  plaintiff 
was  entitled  to  the  costs  of  the  issues ;  and  consequently,  by  the 
t«rni8  of  the  order  of  reference,  he  was  entitled  to  the  costs  <»f  the 
reference,  award,  and  special  case  (  Whatty  v.  Laing,  5  H.  &  N. 
480 ;  L.  J.  29,  Ex.  313). 

Errob. 

And  with  respect  to  proceedings  in  error,  be  it 
enacted  849  follows : — 

The  law  as  to  writs  of  error  is  collected  in  the  notes  to  Jocfwec 
Y.  Cuar  (2  Wms.  Saund.  100). 

These  sections  do  not  apply  to  informations  in  the  nature  of 
quo  wammto  (Beg.  T.  Seale,  5  E.  &  B.  1). 

146.  No  judgment  in  any  cause  shall  be  reversed,  or 
ayoided  for  any  error  or  defect  therein,  unless  error  be 
commenced,  or  brought  and  prosecuted  with  efiect, 
within  six  years  after  such  judgment  signed  or  en- 
tered of  record. 


The  period  within  which  error  might  formerly  be  brought 
twenty  years  (10  &  11  Will.  3,  c.  14).  The  court  will  not  sum- 
marily interfere  to  quash  the  proceedings  (s.  156,  post,  p.  183)  if 
the  error  is  brought  after  six  years ;  for  the  party  bringing  error 
is  not  to  be  deprived  of  the  benefit  of  replying  any  of  such  excep- 
tions at  are  set  out  in  s.  H7»  irfra  {Higgt  t.  EvanSf  2  Str.  887). 

147.  If  any  person  that  is  or  shall  be  entitled  to 
bring  eiror  as  aforesaid  is  or  shall  be,  at  the  time  of 
such  title  accrued,  within  the  age  of  twenty-one  years, 
feme  covert^  non  compos  mentis^  or  beyond  the  seas, 
then  such  person  shall  be  at  liberty  to  bring  error  as 
aforesaid,  so  as  such  person  commences,  or  brings  and 
prosecutes  the  same  with  effect,  within  six  years  after 
coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  return  from  beyond  the  seas  ;  and  if  the 
opposite  party  shall,  at  the  time  of  the  judgment 
signed  or  entered  of  record,  be  beyond  the  seas,  then 
error  may  be  brought,  provided  the  proceedings  be 
commenced  and  prosecuted  with  effect  within  six 
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jean  after  the  return  of  snoh  party  from  bejond 
seas, 

148.  A  writ  of  error  shall  not  be  necessary  or  used  ^^^^ 
in  any  cause,  and  the  proceeding  to  error  shall  be  a 

Btep  in  the  cause,  and  shall  be  taken  in  manner  herein- 
after mentioned;  but  nothing  in  this  act  contained 
ahall  invalidate  any  proceedings  already  taken  or  to  be 
taken  by  reason  of  any  writ  of  error  issued  before  the 
commencement  of  this  act. 

The  proceeding  in  error  given  by  this  seetion  does  not  apply  /•  vhat 
where  there  has  been  a  change  of  parties  since  the  judgment:  and  ^^***- 
in  such  cases,  a  tei,/a.  ad  audUndum  erroret  may  still  be  required 
(Cmrlewii  ▼.  Earl  ^  Mormngtou,  L.  J.  27»  Q.  B.  269 >|  nor  does 
it  apply  to  criminal  proceedings;  nor  to  outlawry  {Solomon  y. 
GrtAam,  6  E.  &  B.  809 ;  Arding  v.  Bobner,  1  H.  &  N.  85  ;  L.  J. 
25,  Ex.  261  > 

A  writ  of  eiTor  lies  from  all  inferior  courts  of  record  (except 
the  statutory  County  Courts,  and  the  Courts  of  Record  in  London, 
the  Cinque  Ports,  and  the  Stannaries)  to  the  Queen's  Bench  for 
error  in  law;  and  although  the  writ  of  error  is  abolished  gene- 
rally, the  other  words  of  the  section  seem  to  limit  the  abolition 
to  cases  where  error  can  be  a  "  step  in  the  cause :"  see  cases  cited 
#wpf*a« 

Error  is  either  m  law  or  in/aei :  as  to  error  in  law,  see  a.  155 
(pottf  p.  132) ;  and  as  to  error  in  fact,  see  s.  158  {pott,  p,  134). 
Error  does  not  lie  on  a  feigned  issue  {Snook  ▼.  Mattock,  5  A.  &  £. 
239;  King  v.  Simmons,  1  H.  L.  C.  755).  But  error  lies  on  a 
judgment  by  default  under  s.  27  (ante,  p.  82);  Modioli  w.  Batter, 
£.  B,  &  E.  884 ;  L.  J.  28,  Q.  B.  61 J  and  on  a  iudgment  re« 
corded  under  s.  45  {ante,  p.  50) ;  and  on  a  special  case  (C.  L. 
P.  A.  1854,  s.  32,  pott).  It  cannot  be  brought  until  judgment 
has  been  given  on  the  whole  record  (Beeham  ▼.  Knight,  7  Dowl. 
409) ;  and,  accordingly,  if  error  is  brought  on  a  judgment  on 
demurrer  to  pleas  that  go  to  the  whole  cause  of  action,  if  issues 
of  fact  are  undisposed  of,  the  proceedings  in  error  will  be  quashed 
(Toiton  T.  Kayo,  7  Scott,  N.  R.  222).  It  lies  on  a  judgment  of 
nonsuit  {Evant  ▼.  Swete,  2  Bing.  326).  A  writ  rf"  error  was  con* 
sidered  a  new  action,  and  the  party  bringing  error  might  do  so 
in  the  name  of  a  different  attorney  from  the  attorney  in  the 
cause,  without  obtaining  a  judge's  order  to  change  {Batehelor  ▼. 
EUit,  7  T.  R.  837).  Error  is  now  a  *'step  in  the  cause;"  so 
that  the  proceedings  {temble)  should  go  on  in  the  name  of  the 
attorney  on  the  record  ;  and  the  order  of  the  names  of  the  par- 
ties should  no  longer  be  reversed,  as  was  done  formerly  when  a 
defendant  brought  error,  and  is  still  sometimes  done. 

As  to  costs,  see  Pitker  t.  Bridget  (4  E.  fir  B.  666 ;  L.  J.  24, 
Q.  B.  165 ;  MarthaU  v.  Jackton,  4  E.  8c  B.  669,  n. ;  L.  J.  24, 
Q.  B.  166,  n.) ;  and  as  to  defendant  below,  when  bringing  error, 
being  compelled  to  give  security  for  coats,  when  resident  abroad, 
see  mu  V.  Fox  (8  H.  &  N.  547)1 

149.  Either  party  alleging  error  in  law  may  deliver  Error  in  law, 
to  one  of  the  masters  of  the  court  a  memorandum  in  i»»^^»«»««bt. 
writing,  in  the  form  contained  in  the  Schedule  (A^  to 

this  act  annexed,  marked  No.  10,  or  to  the  like  efiect, 
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entitled  in  the  court  and  cause,  and  signed  bj  the 
party  or  his  attorney,  alleging  that  there  is  error  in 
law  in  the  record  and  proceedings;  whereupon  the 
master  shall  file  such  memorandum,  and  deliver  to  the 
party  lodging  the  same  a  note  of  the  receipt  thereof; 
and  a  copy  of  such  note,  together  with  a  statement  of 
the  grounds  of  error  intended  to  be  argued,  may  be 
served  on  the  opposite  party  or  his  attorney. 

One  of  several  parties  against  whom  a  judgment  has  been  given 
may  proceed  in  error;  and,  if  so,  the  memorandum  should  state 
the  names  of  those  so  bringing  error  (s.  154,  poit,  p.  132). 

150.  Proceedings  in  error  in  law  shall  be  deemed  a 
supersedeas  of  execution  from  the  time  of  the  service 
of  the  copy  of  such  note,  together  with  the  statement 
of  the  grounds  of  error  intended  to  be  argued,  until 
default  in  putting  in  bail,  or  an  affirmance  of  the  judg- 
ment, or  discontinuance  of  the  proceedings  in  error,  or 
until  the  proceedings  in  error  shall  be  otherwise  dis- 
posed of  without  a  reversal  of  the  judgment :  provided 
always,  that  if  the  grounds  of  error  shall  appear  to  be 
frivolous,  the  court  or  a  judge  upon  summons  may 
order  execution  to  issue. 

Immediately,  therefore,  on  obtaining  the  note  from  the  Master, 
a  copy  of  it  should  be  made,  the  statement  of  the  grounds  of 
error  annexed,  and  both  served  on  the  opposite  party.  The  ser- 
vice may  be  made  before  the  other  party  is  entitled  to  sign  judj^- 
ment ;  and  it  is  a  tupertedeat  of  execution,  which,  if  issued,  will 
be  set  aside  {Somerville  v.  fVhite,  6  East,  145 ;  2  Wms.  Saund. 
101  h). 

If  the  note  contains  no  statement  of  the  grounds  of  error  in- 
tended to  be  argued,  the  opposite  party  may  issue  execution  at 
once ;  but  if  a  statement  is  made,  however  frivolous  the  grounds 
of  error  alleged  may  appear  to  be,  the  opposite  party  must  apply 
for  leave  to  issue  execution. 

Execution  may  be  ordered  to  issue  if  the  grounds  of  error  in- 
tended to  be  argued  appear  to  be  frivolous,  but  they  roust  be  evi- 
dently  frivolous.  In  an  action  for  slander,  when  the  defendant 
— after  having  moved  in  arrest  of  judgment  on  two  grounds,  on 
one  only  of  which  he  had  obtained  a  rule  nisi,  which  was  dis- 
charged on  cause  being  shown  against  it — brought  error  on  the 
same  grounds,  the  court  refused  leave  to  issue  execution.  '*  A 
party  is  entitled  to  a  writ  of  error  ex  debiiojuttitut;  and,  unless 
the  causes  of  error  are  clearly  frivolous,  we  cannot  interfere** 
(Per  Parke,  B.,  in  Gardner  v.  miliamt,  S  Dowl.  796).  When 
error  was  brought  on  the  ground  that  the  declaration  on  a  bill 
did  not  aver  presentment  to  the  acceptor^  the  court  allowed  exe- 
cution to  issue  {ShelUm  v.  Braitkwaitet  8  M.  &  W.  256)  ;  and  so 
when  the  ground  of  error  was  that  no  promise  to  pay  interest 
could  be  implied  from  the  forbearance  of  money  at  defendant's 
request  (Nordenttrom  v.  Pitt,  18  M.  &  W.  723).  Execution  will 
probably  be  allowed  to  issue  on  a  judgment  of  nonsuit,  should 
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error  be  brought  in  such  a  case,  unleu  some  substantial  ground 
of  error  is  alleged  {Box  ▼.  Bumttt,  1  H.  Bl.  4S2;  Evans  ▼.  Swete, 
2  Bing.  826). 

The  court  refused  to  allow  execution  to  issue  under  this  sec- 
tion, pending  proceedings  in  error,  it  being  stated  that  the  writ 
of  error  was  brought  bend  fide  under  the  advice  of  counsel,  and 
not  for  the  purpose  of  delay,  and  it  not  appearing  that  the 
grounds  of  error  were  so  frivolous  as  not  to  admit  of  argument 
\Hall  V.  Conder,  2  C.  B.,  N.  S.  49). 

After  the  service  of  the  documents  provided  by  s.  149  (on/s, 
p.  127),  execution  cannot  issue  on  the  original  judgement  (except 
by  order  of  the  court  or  a  judge),  until  default  in  putting  in  bail 
(s.  151,  infra) t  affirmance  of  the  judgment  (s.  155,  post,  p.  132), 
discontinuance  (s.  159,  po«/,  p.  135),  or  until  the  proceedings  in 
error  be  disposed  of  otherwise  than  by  a  reversal  of  the  judg- 
ment, as  by  a  judgment  of  non  prot.  (a.  153,  post,  p.  181),  in 
which  last  case  judgment  must  be  signed  before  execution  can 
issue  (&  Katherine's  Dock  Company  v.  Higgs,  10  Q.  B.  655). 

161.  Upon  any  judgment  hereafter  to  be  given  in  Bau  in  error, 
any  of  the  said  Superior  Courts  of  common  law  in  any 
action,  execution  shall  not  be  stayed  or  delayed  by  pro- 
ceedings in  error,  or  supersedeas  thereupon,  without 
the  special  order  of  the  court  or  a  judge,  unless  the 
person  in  whose  name  such  proceedings  in  error  be 
brought,  with  two,  or,  by  leave  of  a  court  or  a  judge, 
more  than  two  sufficient  sureties,  such  as  the  court 
(wherein  such  judgment  is  or  shall  be  given)  or  a  judge 
shall  allow  of,  shall,  within  four  clear  days  afler  lodg- 
ing the  memorandum  alleging  error,  or  afler  the  sign- 
ing of  the  judgment,  whichever  shall  last  happen,  or 
before  execution  executed,  be  bound  unto  the  party  for 
whom  any  such  judgment  is  or  shall  be  given,  by  re- 
cognizance to  be  acknowledged  in  the  same  court,  in 
double  the  sum  adjudged  to  be  recovered  by  the  said 
judgment,  (except  in  case  of  a  penalty,  and  in  case  of 
a  penalty  in  double  the  sum  really  due,  and  double  the 
costs,)  to  prosecute  the  proceedings  in  error  with 
effect,  and  also  to  satisfy  and  pay  (if  the  said  judg- 
ment be  affirmed,  or  the  proceedings  in  error  be  dis- 
continued by  the  plaintiff  therein,)  all  and  singular  the 
sum  or  sums  of  money  and  costs  adjudged  or  to  be  ad- 
judged upon  the  former  judgment,  and  all  costs  and 
damages  to  be  also  awarded  for  the  delaying  of  exe- 
cution, and  shall  give  notice  thereof  to  the  defendant 
in  error  or  his  attorney. 

See  the  cases  under  the  old  practice  collected  in  2  Wms.  Invkatcam, 
Saund.  101  m— p.    The  statute  6  Geo.  4,  c.  96,  did  not  applv 
to  error  in  fact  {Levy  v.  Price,  2  M.  &  W.  533) ;  bringing  which 
is  so  far  a  supersedeaSf  that  execution  cannot  be  issued  without 

o5 


130  THE  COMMON  LAW  PBOCEDUBE  ACT,  1852. 

the  order  of  the  court  or  a  judge  {SempU  ▼•  Turner,  6  M.  &  W. 
152). 

This  section  has  been  held  not  to  apply  in  the  caae  of  a  plain- 
tiff alleging  error  {Jame$  ▼.  Coehranet  9  Exch.  552). 

In  Reg.  V.  Ive*  and  otheri.  Overseen,  ^e.  ( 1 1  W.  R.  67,  Q.  B^  M . 
T.  1862),  upon  an  application  by  the  defendanta  that  they,  having 
no  personal  interest  in  the  litigation,  might  be  relieved  from  put- 
ting in  bail  in  error,  the  Court  observed  that,  as  the  only  object 
of  bail  in  error  is  to  delay  execution,  there  was  no  necessity  for 
the  application,  and  accordingly  refused  to  comply  with  it. 

Bail  in  error.  Though  the  recognizance  seems  intended  to  be  in  the  name  of 
the  plaintiff  in  error,  as  well  as  the  names  of  the  sureties,  it  has 
beeo  held  (under  3  Jac.  1,  c.  8),  that  it  is  sufficient  if  the  plaintiff 
procures  securities  to  become  bound  for  bim  {Ducon  v.  Dixem^  2 
B.  &  P.  433 :  Keane  v.  Deardon,  8  East,  298). 

When  put  in.  The  bail  should  be  put  in  within  four  clear  days  after  lodging 
the  memorandum  with  the  Master,  or  after  the  signing  of  the 
judgment  (which  is  generally  done  at  the  time  of  taxing  coais; 
or  before  execution  executed).  The  signing  of  thejudgwtent  here 
intended,  from  which  the  four  days  are  to  be  reckoned,  is  the 
final  judgment,  completed  by  the  insertion  of  the  amount  of  the 
taxed  costs,  and  not  what  is  ordinarily  understood  as  the  signing 
of  the  judgment  {Biaekbum  v.  K^mer,  5  Taunt.  672 ;  aUier  under 
s.  139  (anfe,  p.  119) ;  Frewen  v.  Lethbridge,  4  H.  &  N.  418).  If 
execution  has  issued,  but  is  not  executed,  error  is  a  tupersedeae, 
so  that  the  sheriff  is  a  trespasser,  if  he  proceeds  after  notice 
{Belihauf  v.  Marshallf  4  B.  &  Ad.  336).  If  execution  ia  sued 
out  after  the  service  of  the  notice,  and  within  the  four  days  after 
the  final  judgment,  it  may  be  set  aside  if  bail  is  put  iu  {Lane  ▼. 
Bacckutt  2  T.  R.  44).  If  bail  is  not  put  in  within  the  time 
allowed,  execution  may  be  issued  ;  and  if  sham  bail  is  pur  in,  it 
may  be  treated  as  a  nullity,  and  execution  may  be  issued  ( Ward 
V.  Levi,  1  B.  &  C.  268;  SutcHffe  v.  Eldred,  2  Dowl.  184).  Money 
cannot,  as  of  right,  be  paid  into  court  in  lieu  of  bail  {CoUim*  v. 
Gwynne,  1  M.  &  G.  938.  note  a). 

Upon  error  being  brought  into  the  House  of  Lords,  after 
judgment  in  the  Exchequer  Chamber,  fresh  bail  must  be  put  in 
(Coiebrooke  v.  Diggs,  I  Str.  527). 

Where  a  plaintiff  had  judgment,  and  the  defendant  brought 
error,  and  a  sum  of  money  was,  in  pursuant  of  agreement,  paid 
into  court  to  cover  damages  and  costs,  and  in  lieu  of  bail  in  error 
(the  agreement  mentioning  nothing  of  error  to  the  House  of 
Lords) ;  it  was  held  that,  upon  recovering  judgment  in  the  Ex- 
chequer  Chamber,  the  defendant  was  entitled  to  have  the  sum 
paid  out  to  him,  although  the  plaintiff  had  brought  error  before 
the  House  of  Lords  {Casirique  ▼.  Imrie,  10  C.  B^  N.  S.  340). 

The  notice  of  bail  required  by  the  section  must  be  given  within 
the  lime  limited,  otherwise  the  defendant  may  sue  out  execution 
{Mtenbury  v.  Smith,  2  D.  &  R.  85,  n.) 

For  forms  of  notice  of  putting  in  bail,  see  Chitty*8  Forms ;  and 
as  to  the  practice  generally,  1  Chit  Arch.,  12th  edit.  toI.  i.  pp. 
550—586. 

SiayiHQ  ere-         Execution  may  be  stayed  pending  proceedings  in  error,  by  a 

aition.  special  order  of  the  court  or  a  judge. 

See  as  to  staying  proceedings  against  a  defendant's  bail-  (on 
mesne  process)  pending  proceedings  in  error,  R.  G.,  H.  T.  1853, 
r.  110,^ofl. 
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152.  The  asBignment  of  and  joinder  in  error  in  law  snggetHon 
shall  not  be  necessary  or  used,  and  instead  thereof,  a  u'lgnmeiit 
suggestion  to  the  effect  that  error  is  alleged  by  the  one  J'*^  J®*"" 
party  and  denied  by  the  other,  may  be  entered  on  the  '  *""' 
judgment  roll  in  the  form  contained  in  schedule  (A.) 

to  this  act  annexed,  marked  No.  11,  or  to  the  like 
effect:  provided  that  in  case  the  defendant  in  error 
intends  to  rely  upon  the  proceeding  in  error  being 
barred  by  lapse  of  time,  or  by  release  of  error,  or  other 
like  matter  of  fact,  he  may  give  four  days'  written 
notice  to  the  plaintiff  in  error  to  assign  error  as  hereto- 
fore, instead  of  entering  the  suggestion :  and  he  shall, 
within  eight  days,  plead  thereto  the  bar  by  lapse  of 
time,  or  release  of  error,  or  other  like  matter  of  fact ; 
and  thereupon  such  proceedings  may  be  had  as  hereto- 
fore. 

This  suffgestion  is  to  be  entered  by  the  plaintiff  in  error,  unless 
the  defendant  has  given  him  four  days'  notice  to  assign  errors; 
and  in  order  to  do  so,  the  plaintiff  in  error  must  first  enter  the 
proceedings  on  the  roll. 

The  defendant  in  error  may  give  the  plaintiff  notice  to  assign  Auiffnmmt 
errors  as  heretofore.  (As  to  assignment  of  errors,  see  2  Wms.  ^  *rrort. 
Saund.  101,  n.)  The  plaintiff  must  then  assign  error  within  ten 
days  (s.  15S,  infra),  and  the  defendant  in  error  plead  thereto  in 
eight  days  (unless  further  time,  in  either  case,  is  obtained) ;  and 
thereupon  such  proceedings  may  be  had  as  heretofore ;  see  1  Chit. 
Arch.,  12th  edit  vol.  i.  pp.  560 — 686. 

An  appeal  against  a  rule  to  enter  a  verdict,  under  thc^  C.  L. 
P.  A.  1854,  B.  84,  posit  may  be  made  and  argued  with  a  sugges- 
tion under  this  section  (  Wheelton  v.  Hardisty,  8  E.  &  B.  282). 

153.  The  roll  shall  be  made  up,  and  the  suggestion  RoutQbe 
last  aforesaid  entered  by  the  plaintiff  in  error  within  Si^ertfoS"* 
ten  days  after  the  service  of  the  note  of  the  receipt  of  entered  by 
the  memorandum  alleging  error,  or  within  such  other  £|J^.^*'  ^ 
time  as  the  court  or  a  judge  may  order;  and  in  default 
thereof,  or  of  assignment  of  error  in  cases  where  an 
assignment  is  required,  the  defendant  in  error,  his 
executors  or  administrators,  shall  be  at  liberty  to  sign 
judgment  of  non  pros. 

The  suggestion  is  to  be  entered  by  the  plaintiff  in  enor,  who 
may  be  one  of  several  against  whom  judgment  has  been  given. 
If  one  or  more  of  several  brings  error,  and  the  others  decline  to 
join,  the  names  of  the  parties  who  decline  to  bring  error  must 
be  suggested  in  the  memorandum  alleging  error  (s.  154,  poaif 
p.  182).  Further  time  to  suggest  or  assign  error  may  be  ob- 
tained as  in  ordinary  cases. 

Judgment  of  non.  prot.  will  be  signed  by  one  of  the  masters  of 
the  court  in  which  the  original  judgment  was  given  (1  Vict.  c.  30), 
who  will  also  tax  the  defendant's  costs ;  upon  which  execution 
may  be  immediately  issued  (s.  155,  pott,  p.  182). 
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Judgment  roust  be  signed  before  execution  can  be  issued  (£. 
Katherine't  Dock  Company  ▼.  Higgt,  10  Q.  B.  655). 

154.  In  case  error  be  brought  upon  a  judgment 
given  against  several  persons,  and  one  or  some  only 
shall  proceed  in  error,  the  memorandum  alleging  error, 
and  the  note  of  the  receipt  of  such  memorandum,  shall 
state  the  names  of  the  persons  by  whom  the  proceed- 
ings are  taken ;  and  in  case  the  other  persons,  against 
whom  judgment  has  been  given,  decline  to  join  in  the 
proceedings  in  error,  the  same  may  be  continued,  and 
the  suggestion  last  aforesaid  entered,  stating  the  per- 
sons by  whom  the  proceedings  are  brought,  without 
any  summons  and  severance,  or  if  such  other  persons 
elect  to  join,  then  the  suggestion  shall  state  them  to 
be,  and  they  shall  be  deemed  as  plaintiffs  in  error, 
although  not  mentioned  as  such  in  the  previous  pro- 
ceedings. 

Formerly,  error  could  be  brought  only  in  the  names  of  all  the 
parties  against  whom  judgment  was  given ;  and  notwithstanding 
the  death  of  any  one,  he  must  still  have  been  named,  and  his 
death  suggested  in  the  writ.  A  writ  of  error  brought  by  one  or 
more  of-the  defendants  only  might  have  been  qudshed  ( IValker  v. 
Stokoe^  1  Ld.  Raym.  71 ).  It  was  therefore  brought  in  the  names 
of  all  the  parties ;  and  if  any  one  or  more  refused  to  appear  and 
assign  errors,  they  must  have  been  summoned  and  have  severed, 
after  which  the  writ  might  be  proceeded  with  (2  Wms.  Saund. 
101,  g.)  A  writ  of  error  brought  by  one  or  more  of  several  de- 
fendants (though  formerly  liable  to  be  quashed  on  this  ground) 
nevertheless  operated  as  a  tuperudeat  of  execution  as  to  all  the 
defendants  ;  and  if  the  defendant  in  error  did  not  quash  the  writ, 
but  had  the  judgment  affirmed,  he  could  only  sue  out  execution 
for  his  costs  in  error  against  those  who  were  parties  to  the  writ 
(Laroche  v.  Washrought  2  T.  R.  737). 

Error  being  brought  by  one  or  more  of  several  defendants,  the 
memorandum  alleging  error  fs.  H9,  ante,  p.  127)  is  to  be  in  the 
name  of  such  party  or  parties.  If  the  remaining  defendants 
elect  to  join  before  the  suggestion  is  entered  on  the  roll,  the  sug- 
gestion of  error  will  be  in  the  form  given  in  s.  152  (ant^,  p.  131). 

Jadgmeot  155.  Upon  such   suggestion  of  error  alleged   and 

broulhunto  ^^^16<1  being  entered,  the  cause  may  be  set  down  for 
court  instead  argument  in  the  Court  of  Error  in  the  manner  hereto- 
of  timnacript.  f^^^e  used;  and  the  judgment-roll  shall,  without  any 
writ  or  return,  be  brought  by  the  master  into  the 
Court  of  Error  in  the  Exchequer  Chamber,  before  the 
justices,  or  justices  and  barons,  as  the  case  may  be,  of 
the  other  two  Superior  Courts  of  Common  Law,  on 
the  day  of  its  sitting,  at  such  time  as  the  judges  shall 
appoint,  either  in  term  or  in  vacation;  or  if  the  pro- 
ceedings in  eiTor  be  before  the  high  court  of  parlia- 
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meni,  then  before  the  high  court  of  parliament,  before 
or  at  the  time  of  its  sitting ;  and  the  Court  of  Error 
shall  and  may  thereupon  review  the  proceedings,  and 
give  judgment  as  they  shall  be  advised  thereon ;  and 
such  proceedings  and  judgment,  as  altered  or  affirmed, 
shall  be  entered  on  the  original  record ;  and  such  fur- 
ther proceedings  as  may  be  necessary  thereon  shall  be 
awarded  by  the  court  in  which  the  original  judgment 
was  given. 

See  aa  to  the  practice  upon  traosmitting  the  record  to  the 
House  of  Lords  under  this  section,  Lane  t.  Hooper  (3  £.  &  B. 
731 ). 

Where  an  issue  in  law  is  joined,  either  party  may  (Il>  G.,  H.  SetHnQdown 
T.  1853,  r.  67,  post)  set  down  the  case  for  argument  with  one  of  the  -^^J*^" 
Masters  of  the  court  in  which  the  original  judgment  was  given  '"'"^* 
(7  Will.  4  &  1  Vict,  c  30),  and  forthwith  give  notice  in  writing 
thereof  to  the  other  party,  and  proceed  to  argument  in  like 
manner  as  on  a  demurrer.     It  is  sufficient  if  the  case  be  set  jiTcHao/ 
down  four  days  before  the  day  fixed  for  actual  argument  ( S.  E.  or^ument. 
Railway  Company  v.  5.  fV.  Railway  Company,  8  Exch.  367 }  L.  J. 
22,  Ex.  72  ;  Jewell  y.  Parr,  16  C.  B.  684). 

See  hereon,  R.  G.,  H.  T.  1853,  r.  68.  poit. 

No  entry  on  record  of  the  proceedings  in  error  is  necessary  Copies  of 
before  setting  down  the  case  for  argument ;  but  after  judgment  P^'<>^^n9s 
has  been  given  in  the  Court  of  Error  in  the  Exchequer  Chamber,  uvertd'to  the 
either  party  is  at  liberty  to  enter  the  proceedings  in  error  on  the  judges, 
judgment  roll,  from  which  execution  for  the  costs  in  error  is 
issued,  as  in  ordinary  cases. 

As  to  costs,  see  R.  G.,  H.  T.  1853,  r.  69;  and  PI.  R.,  T.  T.  CotUin 
1853,  r.  25  ;  and  C.  L.  P.  A.  1854,  s.  43,  post ;  Fislier  v.  Bridges  •'''^• 
(4  E.  &  B.  666 ;  L.  J.  24,  Q.  B.  165) ;  Marshall  v.  Jackson  (4  E.  & 
B.  669,  n. ;  L.  J.  24,  Q.  B.  166,  n.);  Jewell  v.  Parr  {ubi  supra) 
and  Cooper  v.  Slade  (7  H.  L.  C.  798,  n. ;  1  E.  &  E.  335 ;  L.  J.  28. 
Q.  B.  82).  Before  this  rule,  the  taxation  of  the  costs  in  error  could 
only  be  reviewed  by  the  Court  of  Error  (Doe  v.  Fronds,  7  Dowl. 
193> 

See  as  to  allowing  interest  to  compensate  for  delay  occasioned  Interest. 
by  proceedings  in  error,  PI.  R.,  T.  T.  1853,  r.  26,  post. 

See  aa  to  amendment  after  judgment,  Gorton  v.  Hall,  Executor 
rf  Gregory  (11  W.  R.  281,  Q.  B.,  H.  T.  1863).  See  also  Coward, 
Jssignee  qf  Gorton  v.  Hall,  Executor  of  Gregory  (L.  R.,  2  C.  P. 
153). 

156.  Courts  of  Error  shall  have  power  to  quash  the  Jurisdiction 
proceedintrs  in  error  in  all  cases  in  which  error  does  SJ£?**"*  ^^ 

*,,  ^    t  1  1  .  1/..1  Error  over 

not  he,  or  where  they  are  taken  against  good  faith,  or  the  proceed- 
in  any  case  in  which  proceedings  in  error  might  here-  *°*** 
tofore  have  been  quashed  by  such  courts ;  and  such 
courts  shall  in  all  respects  have  such  jurisdiction  over 
the  proceedings  as  over  the  proceedings  in  error  com- 
menced by  writ  of  error. 

Proceedings  in  error  may  be  quashedy  Qv<uA^ 

1.  Where  error  does  not  lie :  proceedings- 
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2.  Where  they  are  taken  against  good  fiiith,  as  where  time  to 
plead  waa  ohtained  on  condition  of  judgment  being  given  of  the 
term  {Cave  v.  Mauey,  8  B.  &  C.  735) ;  or  the  jury  discharged  in 
an  action  for  penalties  from  giving  a  verdict,  except  for  a  single 
penalty,  as  a  matter  of  form  ( apothecaries*  Company  t.  Harrimmj 
12  A.  &  E.  642) ;  or  time  to  pay  obtained  on  a  promiae  to  settle 
{Cater  v.  Weet,  2  T.  R.  183): 

3.  In  any  case  in  which  such  proceedings  might  heretofore 
have  been  quashed,  as  where  there  is  an  express  agreement  not 
to  bring  error  ( Camden  v.  Edie,  1  H.  Bl.  21),  or  an  implied  agrees 
roent  not  to  do  so,  as  if  the  parties  agree  to  be  bound  by  the 
judgment  of  the  court  on  demurrer  {Broum  v.  GranttfUy  2  DowL 
796 ;  and  see  Garrard  v.  Tuck,  8  C.  B.  255,  where  the  cases  are 
collected). 

Costs  are  payable  in  all  cases  on  quashing  proceedings  in 
error  (2  Wms.  Saund.  101  t). 

157.  Courts  of  Error  shall  in  all  cases  have  power 
to  give  such  judgment  and  award  such  process  as  the 
court,  from  which  eiTor  is  brought,  ought  to  have  done, 
without  regard  to  the  party  alleging  error. 

As  to  the  judgement  in  courts  of  error,  see  PL  it,  T.  T.  1853, 
r.  24,  pott;  Wms.  Saund.  101  b  b. ;  PolUtt  v.  Forrett  (11  Q.  B. 
948) ;  and.  since  this  enactment,  Kemot  v.  PittU  (L.  J.  23,  Q.  R, 
34,  n.);  Mardall  y.  Thellutson  (6  E.  &  B.  976);  and  IVaUh  w. 
Trimmer  (L.  R.  2  H.  L.  220).  A  judgment  was  formerly  deemed 
an  entire  thing,  which  could  not  be  reversed  in  part,  and  affirmed 
in  part  (2  Wms.  Saund.,  supra);  and  which  could  not,  therefore, 
be  confined  to  a  reversal  of  the  judgment  of  the  court  below  on 
a  demurrer,  so  as  to  allow  the  defendant  in  error  to  retain  a  ver- 
dict of  nominal  damages  on  the  issues  in  fact  {Friar  v.  Grey,  \5 
Q.  B.  901). 

Hitherto,  a  Court  of  Error  could  not  award  a  writ  of  inquiry, 
where  the  damages  had  not  been  assessed ;  as  where  judgment 
below  had  been  given  on  demurrer.  The  judgment  in  such  case 
was  interlocutory — quod  recuperet^  upon  wiiich  the  court  below, 
when  the  transcript  roll  was  remitted  to  it,  awarded  a  writ  of 
inquiry. 

A  Court  of  Error  may  award  a  venire  de  nwo  {Grant  v.  Astlt,  2 
Dougl.  722) ;  but  it  could  not  formerly  award  a  repleader  {Gwwme 
V.  humell,  6  Bing.  N.  S.  453 ;  7  CI.  &  F.  572). 

As  to  error  upon  an  award  of  a  trial  de  novo,  for  matter  ap* 
pearing  upon  the  record,  see  C.  L.  P.  A.  1854,  s.  43,  potf. 

158.  Either  party  alleging  error  In  fact  maj  deliver 
to  one  of  the  masters  of  the  court  a  memorandum  In 
writing,  in  the  form  contained  in  the  schedule  (A.)  to 
this  act  annexed,  marked  No.  12,  or  to  the  like  effect^ 
entitled  in  the  court  and  cause,  and  signed  bj  the 
party  or  his  attorney,  allegmg  that  there  is  error  in 
fact  in  the  proceedings,  together  with  an  affidavit  of 
the  matter  of  fact  m  which  the  alleged  error  consists; 
whereupon  the  master  shall  file  such  memorandum 
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and  affidavit,  and  deliver  to  the  party  lodging  the 
same  a  note  of  the  receipt  thereof;  and  a  copy  of  such 
note  and  affidavit  may  he  served  on  the  opposite  party 
or  his  attorney  ;  and  such  service  shall  have  the  same 
effect,  and  the  same  proceedings  may  be  had  thereafter 
as  heretofore  had  after  the  service  of  the  rule  for 
allowance  of  a  writ  of  error  in  fact. 

Error  ia  fact  is,  where  there  are  matten  of  fiiet  not  appearing 
on  the  face  of  the  record,  which,  if  true,  woald  show  the  judg- 
ment to  ha?e  heen  erroneous ;  as  that  the  defendant  in  the  ori- 
ginal action,  heinff  an  infant,  appeared  by  attorney ;  or  that  a 
/eimef  plaintiff  or  defendant,  was  under  coverture  at  the  time  of 
commencing  the  action ;  see  Irtpim  t.  Sir  G.  Grep  (19C.  B.,  N. 
S.  585;  L.  J.  84,  C.  P.  dlS). 

But  a  defendant,  who  has  pleaded  in  bar  to  an  action  by  a 
fnu  covert,  brought  in  her  own  name  by  attorney  as  a  feme  toU, 
cannot  afterwards  assign  the  coverture  for  error  {Coan  ▼.  BowUm, 
Carth.  124),  for  he  might  have  pleaded  it  in  an  abatement. 

In  a  case  where  a  defendant  brought  error  in  fact,  assiffning 
in£incy  and  his  appearance  by  attorney,  the  court  ordered  all  the 
proceedings  subsequent  to  the  appearance  to  be  set  aside,  and 
the  defendant  to  appear  by  guardian  {Carr  v.  Cooper,  I  B.  &  S. 
290 :  see  also  Jarman  v.  Lucat,  15  C.  B.,  N.  S.  474 1  L.  J.  83, 
C.  P.  108). 

Error  in  fact  is  brought  in  the  court  in  which  the  Judgment  WJun 
alleged  to  be  erroneous  is  given.  It  does  not  lie  either  in  the  ^nw^M. 
Exchequer  Chamber  or  the  House  of  Lords  ;  but  it  does  lie  in 
the  Queen's  Bench,  on  a  judgment  of  the  Common  Pleas  {Casth' 
dine  v.  Mundy,  4  B,  &  Ad.  90,  97)  :  and  a  wrong  decision  on  an 
allegation  of  error  in  fact  may  so  appear  on  the' record  as  to  con- 
stitute error  in  law  and  so  become  appealable  ( Irwin  v.  Sir  G. 
Grey,  L.  R.  1  C.  P.  171,  in  Exch.  Ch.  and  L.  R.  2  U.  L.  20). 

Bail  is  not  required  in  bringing  error  in  fact,  which  is  only  so 
far  a  tupereedeat  that  execution  cannot  issue  without  a  special 
order  of  the  court  or  a  judge  (Semple  v.  Turner,  6  M.  &  W.  152). 

Error  in  fact  is  now  a  step  in  the  cause  (s.  148,  ante,  p.  127) ; 
and  is  brought  by  lodging  a  memorandum  of  error  with  the 
Master. 

The  memorandum  must  be  accompanied  by  an  affidavit,  stating 
the  matter  of  fact  in  which  the  alleged  error  consists  (see  Bir^ 
▼.  TrUt,%  East,  415). 

The  service  of  the  copy  of  the  Master's  note  and  affidavit,  is  to 
have  the  same  effect  as  the  service  of  the  rule  for  allowance  of  a 
writ  of  error  in  fact  had  under  the  former  practice.  The  plain- 
tiff in  error  must  assign  error,  the  defendant  must  plead,  and  the 
fact  must  be  tried  as  in  an  ordinary  action ;  see  R.  G.,  H.  T. 
1858,  rr.  64,  05,  66,  poit)\  Chit.  Arch.  12th  ed.  vol.  i.  pp.  586— 
590. 

See  as  to  reversing  judgment  by  plaintiff  in  error,  after  verdict 
in  his  favour  in  error,  Jackson  v.  Marshall  (L.  J.  24,  Q.  B.  148, 
Bail  Court). 

159.  The  plaintiff  in  error,  whether  in  fact  or  law  Plaintiff  may 
shall  be  at  liberty  to  discontinue  his  proceedings  by  p4««edingt 
giving  to  the  defendant  in  error  a  notice,  headed  in  "» «"«'• 
^e  court  and  cause,  and  signed  by  the  plaintiff  in 
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error  or  his  attornej,  stating  that  he  discontinues  sach 
proceedings;  and  thereupon  the  defendant  in  error 
may  sign  judgment  for  the  costs  of,  and  occasioned  bj 
the  proceedings  in  error,  and  maj  proceed  upon  the 
judgment  on  which  the  error  was  brought. 

See  Bi  to  costs,  note  to  s.  155  (ante,  p.  133). 

160.  The  defendant  in  error,  whether  in  fact  or  law, 
shall  be  at  liberty  to  confess  error,  and  consent  to  the 
reversal  of  the  judgment,  by  giving  to  the  plaintiff  in 
error  a  notice,  headed  in  the  court  and  cause,  and 
signed  by  the  defendant  in  error  or  his  attorney,  stat- 
ing that  he  confesses  the  error,  and  consents  to  the 
reversal  of  the  judgment;  and  thereupon  the  plaintiff 
in  error  shall  be  entitled  to  and  may  forthwith  sign  a 
judgment  of  reversal. 

Ac  to  costs,  where  judgment  is  reversed,  see  2  Wms.  Saund. 
101  gg;  and  rules  and  cases  cited  in  note  to  s.  155  (ante,  p.  133). 
As  to  the  writ  of  restitution,  where  execution  has  been  done,  see 
2  Wms.  Saund.  ubi  sup.  A  more  summary  redress  than  the  writ 
of  restitution  may  be  had  by  the  party  injured  applying  to  the 
court  to  have  restored  to  him  all  that  he  has  lost  thereby  (Chit. 
Arch.  12th  ed.  vol  i.  pp.  582—586). 

161.  The  death  of  a  plaintiff  in  error  after  service 
of  the  note  of  the  receipt  of  the  memorandum  alleging 
error,  with  a  statement  of  the  grounds  of  error,  shall 
not  cause  the  proceedings  to  abate,  but  they  may  be 
continued  as  hereinafter  mentioned. 

The  death  of  a  plaintiff  in  error  formerly  abated  the  proceed* 
ings  [as  did  the  death  of  one  of  several  plaintiffs  previously  to 
the  statute  8  &  9  Will.  3,  c.  11,  Clarke  v.  Rippon{l  B. &  A.  586)], 
if  the  death  took  place  before  errors  assigned.  There  was  no 
abatement  qfter  errors  assigned ;  for  the  defendant  might  then 
join  in  error,  and  so  proceed  to  an  affirmance  of  the  judgment, 
and  then  revive  it  against  the  executors  or  administrators  (2  Wms. 
Saund.  104). 

162.  In  case  of  the  death  of  one  of  several  plaintifis 
in  error,  a  suggestion  may  be  made  of  the  death,  which 
suggestion  shall  not  be  traversable,  but  shall  only  be 
subject  to  be  set  aside  if  untrue,  and  the  proceedings 
may  be  thereupon  continued  at  the  suit  of,  and  against 
the  surviving  plaintiff  in  error,  as  if  he  were  the  sole 
plaintiff. 

163.  In  case  of  the  death  of  a  sole  plaintiff  or  of 
several  plaintifis  in  error,  the  legal  representative  of 
such  plaintiff  or  of  the  surviving  plaintiff  may,  by 
leave  of  the  court  or  a  judge,  enter  a  suggestion  of 
the  death,  and  that  he  is  such  legal  representative, 
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which  suggestion  shall  not  be  traversable,  but  shall 
onlj  be  subject  to  be  set  aside  if  untrue,  and  the  pro- 
ceedings may  thereupon  be  continued  at  the  suit  of 
and  against  such  legal  representative  as  the  plaintiff  in 
error ;  and  if  no  such  suggestion  shall  be  made,  the 
defendant  in  error  maj  proceed  to  an  affirmance  of 
the  judgment  according  to  the  practice  of  the  court, 
or  take  such  other  proceedings  thereupon  as  he  maj 
be  entitled  to. 

If  B  lole  plaintiff,  or  sole  lurviving  plaintiff  in  error  dies,  and 
the  legal  representative  fails  to  enter  a  suggestion  of  the  death, 
the  defendant  may  go  on  to  an  affirmance  of  the  judgment,  in  the 
same  way  as  he  would  formerly  have  done  had  the  plaintiff  in 
eivor  died  qfter  errors  assigned.  The  defendant  in  error  will  be 
obliged  to  revive  the  judgment  against  the  representatives  in 
order  to  have  execution  (2  Wms.  Saund.  101  t). 

On  the  affirmance  of  the  judgment  the  legal  representative  is 
not  liable  for  any  costs  incurred  prior  to  the  entry  of  the  sugges- 
tion on  the  roll  {Parker  v.  Tootal,  L.  R.  I   Ex.  41,  115). 

164.  The  death  of  a  defendant  in  error  shall  not  Death  of  de- 
cause  the  proceedings  to  abate,  but  they  may  be  con-  eSor^ni**' 
tinned  as  hereinafter  mentioned.  abatement 

A  writ  of  error  in  no  case  abated  by  the  death  of  the  defendant 
in  error  (2  Wms.  Saund.  101  t);  but  this  enactment  may  be 
necessary  in  consequence  of  the  previous  enactment  (s.  148, 
onle,  p.  127),  making  "  error"  a  step  in  the  cause. 

165.  In  case  of  the  death  of  one  of  several  defend-  Proceedings 
ants  in  error,  a  suggestion  may  be  made  of  the  death,  Jf  JJe^^J* '^ 
which  suggestion  shall  not  be  traversable,  but  only  be  ■everai  de- 
subject  to  be  set  aside  if  untrue,  and  the  proceedings  S?or!°^**° 
may  be  continued  against  the  surviving  defendant. 

This  is  according  to  the  former  practice.  See  a  form  of  sug- 
gestion, Lill.  Ent.  217. 

166.  In  case  of  the  death  of  a  sole  defendant  or  of  Proceedfn^ 
all  the  defendants  in  error,  the  plaintiff  in  error  may  ofloieTe^ 
proceed  upon  giving  ten  days*  notice  of  the  proceed-  fendant  or 
ings  in  error,  and  of  his   intention  to  continue  the  defendant* 
same,  to  the  representatives  of  the  deceased  defendants,  in  error, 
or  if  no  such  notice  can  be  given,  then,  by  leave  of  the 

court  or  a  judge,  upon  giving  such  notice  to  the  par- 
ties interested  as  he  or  they  may  direct. 

A  writ  of  error  did  not  abate  by  the  death  of  the  defendant  in 
error.  If  he  died  before  assignment  of  errors,  and  the  plaintiff 
failed  to  assign  errors,  judgment  of  non  pros,  might  have  been 
signed,  though  the  representatives  had  not  been  made  parties  to 
the  same  {S.  Katherine**  Dock  Company  v.  Higgt,  10  Q.  B.  656), 
If  the  defendant  died  t^fter  assignment  of  errors,  the  executors 
might  proceed  to  an  affirmance  as  if  the  defendant  were  living, 
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•od  then  revive  the  judgment  to  get  execution.  A  writ  of  tdn 
faeioi Qd  audiendum  erroreMWBM  necessary (2  Wmt.  Saund.  101  a); 
this  writ  is  still  preserved  (s.  132,  ante,  p.  114);  but  this  aectioD 
renders  it  unnecessary  in  moat  cases. 

167.  The  marriage  of  a  woman,  plaintiff  or  defend- 
ant in  error,  shall  not  abate  the  proceedings  in  error, 
but  the  same  may  be  continued  in  like  manner  as 
hereinbefore  provided  with  reference  to  the  continn- 
ance  of  an  action  after  marriage. 

See  8.  141.  n.  (ante,  p.  122). 
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Ejectment.* 

And  with  respect  to  the  action  of  ejectment,  be  it 
enacted  as  follows : 

168.  Instead  of  the  present  proceeding  by  ejectment, 
a  writ  shall  be  issued,  directed  to  the  persons  in  pos- 
session by  name,  and  to  all  persons  entitled  to  defend 
the  possession  of  the  property  claimed,  which  pro- 
perty shall  be  described  in  the  ¥n:it  with  reasonable 
certainty. 

The  writ  by  which  the  action  is  to  be  commenced  is  to  be 
directed  to  the  persons  in  possession,  that  is,  in  actual  possession 
of  the  premises. 

A  distinction  must  be  here  drawn  between  what  constitutes, 
in  the  eye  of  the  law  an  actual,  and  what  a  vacant  possession. 
Thus  land  illegally  converted  into  a  road,  by  trustees  under  an 
act  of  parliament,  is  not  in  their  possession,  so  as  to  make  Aem 
tenants  in  possession  iDoe  d.  Whitt  v.  IZoe,  8  Dowl.  71). 

Where  the  person  had  removed  from  the  premises,  but  had  left 
beer  in  the  cellar,  it  was  held  that  the  plaintiff  or  claimant  could 
not  proceed  as  on  a  vacant  possession  {Savage  v.  Denr,  2  Sir. 
1064).  So  if  hay  is  left  in  a  barn  {lb.) ;  and  if  the  residence  of 
the  tenant  of  land,  where  there  is  no  house,  is  known,  he  must  be 
served  (/6.).  But  if  the  tenant  has  locked  up  and  quitted  the 
house,  the  plaintiff  may  proceed  as  on  a  vacant  possession  {Doe 
d.  Portarlington  v.  /2oe,  4  fi.  &  C.  259 ).  So  if  the  house  has  been 
pulled  down  {Doe  d.  Norman  v.  Roe,  2  Dowl.  899,  428) ;  and  so  if 


*  It  may  be  well  here  to  observe,  that  under  the  County  Conzta  Act,  1867 
(30  fr  31  Vict.  c.  142),  ■.  11,  which  comet  into  operation  on  the  let  of 
January,  1868,  it  Is  enacted  that  all  aotioni  of  ejectment,  where  neither  the 
rent  or  annual  value  of  the  lands  exceeds  201.,  may  be  brought  in  the  County 
Court  of  the  district  where  the  lands  are  situate.  By  s.  10  it  is  provided, 
"  that  the  defendant  in  any  such  action  of  ejectment,  or  his  landlord,  may, 
within  one  month  from  the  day  of  service  of  the  writ,  apply  to  a  judge  at 
chambers  for  a  summons  to  the  plalntiiT  to  show  cause  why  sach  action 
ahould  not  be  tried  in  one  of  the  superior  courts  on  the  ground  thftt  the 
title  to  lands  or  hereditaments  of  greater  annual  value  than  twenty  pounds 
will  be  aflbcted  by  the  decision  in  such  action ;  and  cm  the  hearing  of  au  h 
aummons  the  Judge,  if  satisfied  that  the  title  to  other  lands  would  be  so  af- 
fected, may  order  such  action  to  be  tried  in  one  of  the  superior  courts,  mnd 
thereupon  all  proceedings  in  the  County  Cooxt  In  such  notion  ahaJl  be 
diaeontinued. 
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the  premisM  mt  UDteDantabU,  and  there  it  no  property  la  them, 
^-unfiiiuhed  houses, for  instance  {Doe  d.  Sekooell  v.  Aoe,  8  Dowl. 
69 1>.  But  the  possession  in  such  cases  must  be  clearly  vacant ; 
it  must  appear  that  there  are  no  tenants  in  possession  {Doe  d. 
Burrowee  ▼.  Jtoe,  7  DowL  826 K  If  some  of  the  houses  only  are 
▼■cant,  and  if  they  are  included  in  the  lease  with  others,  the 
claimant  cannot  proceed  as  on  a  vacant  possession  ( Doe  d.  Timothjf 
▼.  JSae,  8  Scott,  126).  The  court,  in  such  circumstances,  granted 
a  rule  ffwi,  and  directed  service  to  be  efiected  by  sticking  up 
copies  of  the  declaration  aud  notice,  and  also  by  serving  them  on 
the  parties  who  were  shown  to  be  interested  {Dee  d.  Chippemdaie 
T.  Roe,  7  C.  B.  125). 

In  a  case  of  vacant  possession,  service  of  a  writ  of  ejectment 
addressed  '*  to  the  assignees  and  personal  representatives  of  A.  B. 
deceased,"  by  posting  copies  upon  the  premises,  was  held  good 
{Harrmgten  ▼.  Bytham,  2  C.  L.  R.  1088  ;  Ex.  £.  T.  1864). 

Provided  the  writ  is  served  on  the  pereone  in  possession,  an  Ifmna  of 
absolutely  correct  statement  of  the  namee  will  not  be  of  import-  tenantiin 
ance  {Doe  d.  Frost  v.  Roe,  8  Dowl.  563) :  and  see  Doe  d.  Poulkee  P****^"'^- 
▼.  Roet  (2  Dowl.  567),  where  the  tenant  was  called  Jacob  in  the 
notice  of  declaration,  instead  of  Sarah,    In  Doe  d.  Peach  v.  Roe 
(6  Dowl.  62),  in  ejectment  against  several  tenants,  Tindal,  C.  J., 
said,  that  each  tenant  in  possession  should  be  rightly  named  in 
his  own  notice.    Notices  addressed  to  "  Mrs.  Martin"  and"  Mrs. 
Gough"  have  been,  however,  held  sufficient,  it  being  sworn  that 
they  were  personally  served,  and  were  the  tenants  in  actual  pos« 
session,  and  that  their  Christian  names  were'  not  known  {Doe  d. 
Smith  V.  Roet  6  Dowl.  629).    The  cases  are  collected  in  Adams 
on  Ejectment,  p.  188. 

Want  of  the  "  reasonable  certainty"  required  in  the  description  DeeeripHon 
of  the  property  will  not  nullify  the  writ ;  but  it  will  afford  ground  qfpremiKM. 
for  an  application  for  better  particulars  (s.  175,  pott).    As  to  what 
formerly  constituted  a  sufficient  description  of  the  property,  see 
Adams  on  Ejectment,  p.  16 ;  and  as  to  obtaining  better  parti- 
culars, see  Doe  d.  SaxUm  v.  7«nier  (1 1  C.  B.  896). 

It  would  seem  that  a  more  full,  and  possibly  a  less  fanciful, 
description  of  the  property  should  now  be  given,  than  that  given 
in  the  former  declaration  in  ejectment 

169.  The  writ  shall  state  the  names  of  all  the  per-  Form  snd 
sons  in  whom  the  title  is  alleged  to  be,  and  command  i"" o  °ejcct- 
the  persons,  to  whom  it  is  directed,  to  appear,  within  ment. 
sixteen  days  after*  service  thereof,  in  the  court  irom 
which  it  is  issued,  to  defend  the  possession  of  the  pro- 
perty sued  for,  or  such  part  thereof  as  thej  may  think 
fit,  and  it  shall  contain  a  notice  that  in  default  of  ap- 
pearance thej  will  be  turned  out  of  possession ;  and 


*  Jadgnient  cannot  ttaerefore  be  signed  for  deftnlt  of  sppearsnee,  until 
tbe  day  after  the  alxteen  dsyi  for  sppeamnce  have  elapied  i  and,  therefore, 
when  the  tfrit  was  served  on  the  19tb  of  Febroary,  1858,  a  Judgment  signed 
on  the  7th  of  March  following  was  set  aside  {Stantm  v.  BriMe,  1  F.  ft  F.  4«8, 
per  WlUlanu,  J.,  at  chambers). 
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the  writ  shall  bear  teste  of  the  day  on  which  it  is  is- 
sued, and  shall  be  in  force  for  three  months,  and  shall 
be  in  the  form  contained  in  the  Schedule  (A.)  to  this 
act  annexed,  marked  No.  13,  or  to  the  like  effect;  and 
the  name  and  abode  pf  the  attorney  issuing  the  same, 
or,  if  no  attorney,  the  name  and  residence  of  the  party, 
shall  be  endorsed  thereon,  in  like  manner  as  herein- 
before enacted  with  reference  to  the  indorsements  on 
a  writ  of  summons  in  a  personal  action;  and  the  same 
proceedings  may  be  had  to  ascertain  whether  the  writ 
was  issued  by  the  authority  of  the  attorney  whose 
name  was  indorsed  thereon,  and  who  and  what  the 
claimants  are,  and  their  abode,  and  as  to  staying  the 
proceedings  upon  writs  issued  without  authority,  as 
in  the  case  of  writs  in  personal  actions. 

The  obseryations  which  have  been  made  on  the  writ  of  turn- 
moDs  in  personal  actions,  in  regard  to  the  names  of  the  parties 
{ante,  p.  2),  the  date  of  the  writ  (p.  4),  the  name  and  abode  of  the 
attorney  ( p.  4),  and  the  residence  of  the  plaintiff,  if  he  sues  in 
person  (p.  4),  are  applicable  to  the  names,  date  and  indorse- 
ments on  the  writ  of  ejectment ;  and  likewi]He  to  the  proceedings 
to  ascertain  if  the  writ  was  issued  by  the  authority  of  the  at- 
torney whose  name  is  indorsed  (p.  5). 

The  writ  is  sued  out  and  sealed  at  the  office  of  the  court  on 
delivering  a  pracipe,  in  the  same  way  as  an  ordinary  writ  of  sum- 
mons {ante.  p.  8). 

The  action  of  ejectment  is  loeaL  The  county  where  the  pre- 
mises are  situate  must  be  correctly  stated.  If  at  the  trial  they 
appear  to  be  in  a  different  county,  the  plaintiff  may  be  nonsuited, 
though  an  error  of  this  kind  may  be  amended  before  trial  (s.  20, 
antet  p,  28).  When  the  premises  are  described  as  lying  in  a 
parish,  hamlet,  &c.  the  description  must  be  correct,  though  an 
error  (in  the  parish,  for  instance)  will  be  amended  at  the  trial,  if 
the  defendant  has  not  been  misled  {Doe  d.  Marriott  v.  Edwardt, 
6  C.  &  P.  208). 

The  writ  must  state  the  names  of  all  the  persons  in  whom  the 
title  is  alleged  to  be.  Where  formerly  there  was  any  doubt  as  to 
the  persons  in  whom  was  the  legal  estate,  it  was  usual  to  lay 
several  demises  in  the  names  of  these  different  parties  in  the  de- 
claration, so  that  the  claimant  might  rely  upon  any  one  demise, 
under  which  he  could  prove  his  title.  In  such  a  case  instead  of 
several  demises,  the  writ  now  contains  the  names  of  the  different 
parties.     (See  C.  L.  P.  A.  1860,  s.  \9^post). 

Tenants  in  common  may  issue  a  joint  writ  to  recover  the  pro- 
perty to  which  they  are  entitled  in  common  {EllUs  v.  Eiliit, 
£.  fi.  &  E.  81 ;  L.  J.  27,  Q.  B.  316). 

Quare,  whether  service  upon  a  tenant  in  possession,  who  it  nut 
named  in  the  writ,  is  irregular  (  Thompson  v.  Slade,  L.  J.  25,  Ex. 
306). 

Servieeof  170,  The  Writ  shall  be  served  in  the  same  manner 

ment!  ^^^^  »»  an  ejectment  has  heretofore  been  served,  or  in  such 

manner  as  the  court  or  a  judge  shall  order,  and  in  case 


VtTiri^  in 
^cctmmt. 


yamet  of 
ctaimantt. 
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of  TBcant  possession,  by  posting  a  copy  thereof  upon 
the  door  of  the  dwelling-house  or  other  conspicuous 
part  of  the  property. 

■The  service  of  the  writ  of  (jectment,  by  analogy  to  the  service 
of  the  declaration  and  notice  under  the  old  practice,  must  be 
effected  by  the  delivery  of  a  copy  of  the  writ  (the  original  writ 
being  exhibited,  if  required,  at  the  same  time)  to  the  tenant  him- 
self, or  to  his  wife,  or  to  some  member  of  his  family,  in  which 
latter  case  it  must  be  shown  that  the  writ  came  to  his  knowledge. 
It  was  always  usual  for  the  person  who  served  it,  to  read  over 
and  explain  the  nature  and  meaning  of  the  declaration  to  the 
person  upon  whom  it  was  served ;  a  proceeding  far  from  unneces- 
sary, when  it  is  recollected  what  the  declaration  by  John  Doe 
against  Richard  Roe,  and  Richard  Roe's  friendly  notice  to  the 
tenant  in  possession,  respectively  contained/  Accordingly,  this 
explanation  was  not  dispensed  with,  except  in  those  cases  in 
which  the  person  to  be  served  dispensed  with  or  rejected  the 
explanation  offered  (see  cases  tupra),  or  was  an  attorney,  who 
would,  of  course,  understand  the  proceeding  without  explanation. 
The  necessity  of  explanation  under  the  present  practice  has  not 
been  formally  disavowed  by  the  courts ;  and  in  the  only  reported 
case  wherein  the  question  was  raised,  it  was  left  undetermined 
(Edwards  V.  Griffith,  15  C.  B.  897).  Although  the  present  writ 
explains  itself,  and  the  R.  G.,  H.  T.  1853,  r.  112,  post,  seems  to 
ignore  the  necessity  of  further  explanation,  it  may  be  as  well,  as 
the  statute  is  express  in  its  terms,  for  every  person  serving  a  writ 
in  ejectment  to  read  it  over  and  explain  its  nature  to  the  person 
to  be  served,  and  to  state  his  having  done  so  in  the  affidavit  of 
service,  when  such  affidavit  is  made. 

As  many  copies  as  there  are  persons  named  in  the  writ  must  Service  of 
be  made,  and  a  copy  served  on  each  person  so  named.     Accept-  writ,  how 
ance  of  the  copy  of  the  writ  by  the  person  to  be  served  is  not  ^'***'' 
necessary.    It  is  enough  that  the  copy  is  tendered,  and  its  nature 
suted  {J)oe  d.  Cwirthwfte  v.  Rot,  2  Dowl.  441) ;  but  the  nature  of 
the  proceeding  need  not  be  stated,  if  the  party,  by  his  acts,  dis- 
penses with  or  prevents  it  {^Doe  d.  George  v.  Roe,  3  Dowl.  541). 

Personal  service  on  the  tenant  in  possession  himself,  may  be  On(e$um(. 
made  on  the  premises  or  elsewhere  (Savage  v.  Dent^  2Str.  1064); 
and  either  within  the  jurisdiction  of  the  court,  or  abroad  (Doe  d. 
Daniel  v.  Woodruffe,  7  Dowl.  494). 

The  service  must  be  on  the  person  in  actual  possession,  to 
whom  the  writ  is  directed ;  that  is,  on  the  sub- tenant  (for  in- 
stance), in  ejectment  by  landlord  against  tenant,  where  the 
premises  have  been  sub-let  (Doe  d.  Darlington  v.  Cock,  4  B.  & 
C.  259). 

Showing  the  writ  to  the  tenant  on  the  premises,  and  telling 
him  the  nature  of  it,  is  good  service  if  the  tenant  goes  away  and 
refuses  to  listen  (Doe  d.  Rohertt  v.  Roe,  6  Sc.  N.  C.  838).  So  if 
the  writ  is  shown  to  the  tenant  ojf  the  premises,  and  attempts  are 
made  to  serve  him  with  a  copy  and  to  explain  the  matter,  and  a 
copy  is  afterwards  left  for  him  on  the  premises  with  a  servant,  it 
is  good  service  (Doe  d.  Hope  v.  Roe,  8  C.  B.  771).  So  if  the 
person  serving  the  writ,  after  suting  his  business,  is  turned  out 
of  the  house  when  he  is  attempting  to  serve  the  writ,  a  copy  thrust 
under  the  door  will  be  good  service  (i)oed.  Frith  v.  Roe,  8  Dowl. 
569;.    So  if  Uie  other  parties  eject  the  prooess-server  from  the 
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preieDoe  of  the  teDaat  in  poMettion,  and  prevent  the  oomplete 
service  {Doe  d.  Mmn  v.  Roe,  11  M.  6l  W.  77). 

Service  on  the  wife  of  the  tenant,  either  on  the  premises  {Good^ 
right  V.  ThrustmU,  2  Wm.  Bl.  800)  or  at  the  husband's  house,  is 
sufficient  {.Doe  d.  Greu^y.  Roe,  6  Dowl.  456).  The  reason  that  it 
is  necessary  to  state  in  the  affidavit  that  service  on  the  wife  was 
at  the  husband's  house,  is  to  show  that  they  were  living  together 
as  man  and  wife  {Doe  d.  Morland  v.  Baylit,  6  T.  R.  765).  It  is 
enough  if  the  woman  on  the  premises  stated  herself  to  be  the  wife 
of  the  tenant,  and  the  person  serving  the  writ  swears  that  he 
believes  such  statement  to  be  true  {Doe  d.  Gramge  v.  Roe,  1  DowL 
N.  S.  274).    An  affidavit  of  service  on  the  wife  should  state  (if 

fiossible)  that  the  wife  was  living  with  the  husband  at  the  time 
Doe  d.  BouUot  v.  Roe,  7  Dowl.  468). 

Service  of  the  declaration  and  notice  might,  by  the  foemer 
practice,  have  been  effected  by  leaving  the  copy  with  a  child, 
servant,  or  other  member  of  the  family  of  the  tenant ;  but  it  was 
necessary  that  the  service  eflected  in  this  manner  should  he  on 
the  premises  themselves  ;  and  that  the  fact  of  the  declaratioD  and 
notice  having  come  to  his  hands  before  the  term  should  have 
heen  subsequently  acknowledged  by  the  tenant  himself  ( Doe  d. 
Ginger  v.  Roe,9  Dowl.  336  ;  Doe  d.  Royle  v.  Roe, 5  C.  B.  256,  258, 
where  the  more  recent  cases  are  collected ;  Doe  d.  WaUon  v.  Roe, 
5  C.  B.  521).  If  an  acknowledgment  to  that  effect  had  been 
made  by  the  tenant's  wife  onlv,  it  afforded  ground  for  a  rule  nisi 
{Doe  d.  Chaj^ey  v.  Roe,  9  Dowl.  100 ;  and  see  Doe  d.  Royie  v. Roe, 
ubi  eupra). 

Where  the  tenant  had  become  bankrupt,  a  service  on  the  mes- 
senger in  possession  of  the  premises,  and  on  the  official  assignee, 
has  been  held  insufficient  {Doe  d.  Baring  v.  Roe,  6  DowL  456)* 


Death  of 
tenant. 


VThere  tenant 
a  lunatic. 


Servieton 
Joint  tenantt. 


Onaeteroi 
tenarUs, 


Where  the  tenant  had  died,  a  service  on  the  widow  in 
sion,  who  was  administratrix,  was  held  sufficient  (I>o«  d.  PampH' 
Ion  V.  Roe,  1  Dowl.  N.  S.  186).  Where  a  servant  of  the  deceased 
remains  in  possession,  the  claimant  ought  to  endeavour  to  obtain 
possession  ;  and  if  the  servant  resists,  he  may  be  treated  as  tenant 
{Doe  d.  JUtint  v.  Roe,  2  Chit.  179). 

If  the  tenant  is  a  lunatic,  the  service  should  he  on  his  com- 
mittee, if  he  has  one,  and  not  on  a  servant  (i^non.  Loff%.  461  >.  If 
there  is  no  committee,  service  on  the  lunatic  is  sufficient  {Doe  d« 
Gibbard  v.  Roe,  9  Dowl.  844).  Service  on  a  lunatic's  daughter, 
who  conducted  the  lunatic's  business,  was  held  insufficient  (Dee 
d.  Brown  v.  Roe,  6  Dowl.  270). 

Service  on  one  of  several  joint  tenants  is  sufficient  (Doe  d. 
Clothier  v.  Roe,  6  Dowl.  291);  so  is  service  on  one  of  several 
partners  {Doe  d.  Overton  v.  Roe,  9  Dowl.  1039 ;  Doe  d.  Benmtt  ▼. 
Roe,  7  C.  B.  127). 

If  there  are  several  tenants  in  possession,  a  copy  of  the  writ 
ought  to  be  served  on  each  ( B.  N.  P.  98 ;  arid  Doe  v.  Coeir,  4  B. 
&  C.  259).  If  the  service  is  on  the  original  tenant,  where  there 
are  several  sub-tenants,  and  he  appears  and  defends,  he  cannot 
afterwards  object  that  the  sub-tenants,  and  not  himself,  were  in 
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possession  {Roe  ▼.  WigffM,  2  N.  R.  S30).  Serf  ice  on  a  landlord, 
8ub>  letting  to  weekly  tenants,  and  occupying  no  part  of  the  pre- 
mises himself,  is  not  sufficient  {Doe  d.  Hubbard  v.  Roe,  2  Har.  & 
WoU.  338) ;  aUier  if  the  premises  have  been  for  some  time  un- 
occupied {Doed.  Hayne  v.  Roe,  2  WilL  Wol.  &  Da?.  72). 

As  to  service  on  public  companies,  see  the  observations  as  to  On  public 
the  service  of  wriu  of  summons  {ante,  pp.  11,  14,  15),  Doe  d«  comjxmie*. 
Bromley  v.  Roe  (8  DowL  858),  and  Doe  d.  Bayet  v.  iZoe  (16  M.  & 
W.  98). 

Service  on  churchwardens  must  he  on  all  the  churchwardens  On  ckureh- 
{Doe  d.  Weekg  v.  Roe,  6  Dowl.  405).  Service  on  the  surviving  ««»*«*i^<*^ 
lessees,  and  on  the  sextoness  of  a  dissenting  chapel  has  been 
held  sufficient  (Doe  d.  Kirschner  v.  Roe,  7  Dowl.  97) ;  and  see  Doe 
d.  Dickene  v.  Roe,  7  Dowl.  121) ;  and  Doe  d.  Smith  v.  Roe  (8  Dowl. 
509),  where  service  on  the  minister  and  one  trustee  as  to  the 
chapel,  and  on  the  master  as  to  the  school,  and  sticking  up  a 
copy  of  the  declaration  and  notice  upon  the  doors  of  each  build- 
ing, was  held  sufficient 

171.  The  persons  named  as  defendants  in  such  writ  AppeaiBnee 
or  either  of  them,  shall  be  allowed  to  appear  within  Simcd  to'the 
the  time  appointed.  ^rit. 

The  appearance  of  the  tenant  or  tenants  in  possession  to  the 
writ  should  be  in  the  form  prescribed  by  s.  31  {ante,  p.  36). 

An  appearance  by  a  landlord  must  be  according  to  s.  173  (poet, 
p.  145).  The  appearaoce  ought  to  be  entered  within  the  sixteen 
days  under  s.  169  {ante,  p.  139);  an  appearance  may,  of  course, 
be  entered  after  the  expiration  of  that  time,  if  judgment  has  not 
been  signed.  It  may  be  doubtful  how  far  the  provisions  of  s. 
29  (ante,  p.  35)  apply  to  writs  of  ejectment ;  although  these 
writs  are  now  practically  writs  of  summons  in  ejectment.  As  to 
limiting  the  defence  to  a  part  of  the  premises  claimed,  see  s.  174 
{poet,  p.  146). 

172.  Any  other  person  not  named  in  such  writ  Appearance 
shall,  by  leave  of  the  court  or  a  judge,  be  allowed  to  not^nimed. 
appear  and  defend,  on  filing  an  affidavit  showing  that 

he  is  in  possession  of  the  land  either  by  himself  or 
bis  tenant. 

This  section  is  more  general  than  11  Geo.  2,  c.  19,  s.  13;   Who  may 
which  permitted  the  landlord  to  make  himself  defendant  in  eject-  ^S^^"*^ 
ment.    The  word  "landlord"  in  that  section  has  been  construed  **v«»»A 
to  include  all  persons  claiming  title  consistent  with  the  posses- 
sion of  the  occnpier.    Thus  the  court  permitted  a  mortgagee  out 
of  possession  to  be  made  defendant  ( Doe  d.  Tilyard  v.  Cooper, 
8  T.  R.  645);  but  in  such  a  case  a  mortgagee  must  show  that  he 
has  a  bmAfide  interest  in  the  resnlt  (DoeA,  Peanon  v.  Roe,  6  Bing. 
613^.    An  heir  who  had  never  been  in  possession  {Doe  d.  HeblO' 
ihwaite  v.  Roe,  3  T.  R.  783,  n.),  and  a  devisee  in  trust  in  the 
same  position  {Lovelock  v.  Dancatter,  4  T.  R.  122),  were  admitted 
to  defend ;  so  under  this  section,  the  sub-lessee  of  three  private 
boxes  in  a  theatre  was  allowed  to  come  in  and  defend,  to  the 
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extent  of  his  interest,  an  ejectment  by  the  lessor  against  the 
lessee  of  the  theatre  for  forfeiture  ( Croft  ▼.  Lumley,  Bx  parte 
Lord  Ward,  4  E.  &  B.  608 ) ;  but  a  cestui  que  frutt,  who  had  never 
been  in  possession,  was  not  admitted  ( Lovelock  v.  Daneastert  S 
T.  R.  788)  under  the  previous  enactment.  And  under  this  sec- 
tion, an  elegit  creditor  of  a  lessee  who  had  executed  the  elegit, 
but  who  had  not  had  actual  possession  delivered  under  a  writ  of 
possession,  is  not  entitled  to  appear  and  defend  an  ejectment  hj 
the  lessor  against  the  lessee  for  forfeiture  (Croft  v.  Lumley,  Ex 
parte  Hugfiet,  4  E.  &  B.  614;  Thompton  v.  Tomkintoit^  11  Excb. 
442).  And  a  mere  remainderman  has  been  refused  leave  to  appear 
upon  the  ground  that  poeeession,  either  by  himself  or  by  his  tenant, 
must  be  shown  by  an  applicant  under  this  section  {Hliitwortk  v. 
Humphries,  5  H.  &  N.  185). 

Where  a  person  claims  in  opposition  to  the  title  of  the  tenant 
in  possession,  it  would  be  unjust  to  make  him  a  co-defendant ; 
the  defences  might  clash  (  Driver  v.  Lawrence,  2  Wm.  Bl.  ]  259  )• 
No  person  claiming  adversely  will  be  admitted  to  defend  {Doe  d. 
Norton  v.  Ryt,  2  Y.  &  J.  88);  and  if  admitted,  the  claimant  may 
apply  (under  s.  176,  post,  p.  146)  to  strike  out  the  appearance. 
But  if  the  claimant  does  not  do  so,  and  the  party  continues  on 
the  record,  he  will  not  be  allowed  to  set  up  such  inconsistent 
title  as  a  defence  at  the  trial  ( Doe  d.  Mee  v.  Litherland,  4  A.  & 
£.  784;  Doe  v.  Challis,  (17  Q.  B.  166;  L.  J.  20,  Q.  B.  478). 

It  is  not  necessary  for  the  landlord  to  become  a  defendant  in 
order  to  make  his  title  admissible  in  evidence.  He  naay,  with 
the  tenant's  consent,  defend  in  the  tenant's  name.  In  an  action 
so  defended,  where  the  claimant,  having  knowledge  thereof,  ob> 
tained  from  the  tenant  a  retraxit  of  the  plea,  and  a  cognovit  of  the 
action,  the  court  set  aside  the  judgment  (  Z>o«  d.  Locke  v.  Franklin, 
7  Taunt.  9).  See  as  to  liability  for  costs,  where  ejectment  is  de- 
fended in  the  name  of  tenant  by  strangers,  Hutchinson  ▼.  Grten^ 
wood  (4  £.  &  B.  324;  L.  J.  24,  Q.  B.  2). 

See  further,  as  to  the  liability  of  strangers  claiming  or  defend- 
ing to  costs,  note  to  sect.  221  {post,  p.  178). 

The  affidavit  of  a  person  applying  for  leave  to  appear  and  de- 
fend must  show  that  he  is  in  possession  of  the  premises.  In  an 
action  brought  to  enforce  an  elegit,  a  corporation  was  not  per- 
mitted to  defend  without  admitting  themselves  to  be  in  posses- 
sion ;  although  the  defence  was,  that  the  premises  were  not  pos- 
sessed by  them  for  any  but  public  purposes,  and  therefore  were 
not  liable  to  execution  {Doe  d.  Parr  v.  Roe,  1  Q.  B.  70i> ;  see  also 
Doe  V.  Challis;  Croft  v.  Lumley,  Kx  parte  Hughes,  ubi  supra). 

Where  the  person  applying  for  leave  to  appear  and  defend  re- 
sides abroad,  he  may  be  required  to  give  security  for  costs  {Doe  d. 
Hudson  T.  Jameson,  4  Man.  &  R.  470):  but  it  would  seem  that  if 
the  application  be  made  in  due  time,  terms  cannot  now  be  im- 
posed upon  a  landlord  who  shows  himself  to  be  in  possession  by 
his  tenant  {Butler  v.  Meredith,  11  Exch.  85). 

The  application  for  leave  to  appear  and  defend  should  be  made 
as  soon  as  the  person  has  notice  of  the  writ,  so  that  an  appear- 
ance may  be  entered  within  the  sixteen  days  allowed  for  doing  so, 
and,  if  possible,  before  judgment.  Further  time  to  appear,  and 
a  stay  of  proceedings,  may  possibly  be  obtained  from  a  judge  at 
chambers,  should  either  be  necessary.     If  judgment  has  been 


EJKCTMENT.  145 

signed  (s.  177>  poit,  p.  147),  the  application  muat  also  be  to  set 
aside  the  judgment 

As  to  form,  and  notice  of  appearance  by  a  person  let  in  to  ^^^^  ^"^ 
defend,  see  R.  O.,  H.  T.  1858,  r.  113,  pott.  SS^£^ 

The  court  will  not  allow  the  possession  to  be  changed  where  *^*^**' 
there  has  been  no  trial  or  opportunity  of  trying  the  cause;  and 
therefore  will  set  aside  a  regular  judgment,  and  admit  the  land- 
lord to  defend,  if  the  tenant  has  not  given  him  notice  {Doe  d. 
TroughtoH  ▼.  Roei  4  Burr.  1996 :  and  see  Dobbs  v.  Pauer,  2  Str. 
975).  And  after  judgment  signed  and  execution  executed,  a 
judge  at  chambers  may  order  the  judgment  and  subsequent  pro- 
ceedings to  be  set  aside  on  payment  of  costs,  and  a  party  to  be 
let  in  to  defend  as  tenant ;  as  where  the  attorney,  having  been 
duly  instructed,  inadvertently  neglected  to  appear  in  time  {Doe  d. 
Mulkwky  V.  Roe^  11  A.  &  £.  333).  But  as  a  general  rule,  the 
court  will  not  interfere  after  execution  executed  ( GoodtUU  ▼. 
BadtUle,  4  Taunt  850;  Doe  d.  Thompson  v.  Roe,  4  Dowl.  115)  { 
unless,  indeed,  in  the  case  of  inadvertence,  as  in  Doe  d.  Mullarky 
V.  Roe,  uhi  supra,  or  in  Doe.  d.  Butler  v.  Roe  (2  Har.  &  W.  130), 
where,  after  an  action  for  mesne  profits  had  been  commenced,  the 
court  set  aside  all  the  proceedings  in  the  ejectment,  it  being  shown 
that  the  landlord  had  never  ffot  the  notices,  his  wife  havins 
locked  them  up,  thinking  that  they  related  to  a  former  action  and 
were  of  no  importance.  In  the  case  of  collusion  between  the 
tenant  and  the  claimant,  the  court  will  always  interfere.  (  Good" 
title  V.  Badtitle,  ubi  supra ;  Doe  d.  Grocer^  Company  v.  Roe,  6 
Taunt.  205).  When  the  court  sets  aside  a  regular  judgment,  it 
is  generally  on  payment  of  costs. 

If  a  judgment  is  signed  irregularly,  the  judgment  and  execu- 
tion will  be  set  aside,  and  generally  with  costs  {Goodtitle  v.  Bad' 
title,  9  Dowl.  1009) ;  and  the  court  may  impose  the  terms  on  the 
defendant  that  he  shall  bring  no  action  {Adiam  v.  Noble,  9  Dowl. 
322). 

When  a  judgment,  under  which  possession  has  been  delivered,  SeitUiUion. 
is  set  aside,  the  proper  course  to  obtain  restitution  is  to  apply  to 
the  court  in  the  nrst  instance  for  a  rule  requiring  possession  to 
be  restored,  which  will  be  enforced  by  attachment,  if  necessary 
{Corbett  v.  Nieholls^  2  L.  M.  &  P.  87).  If  this  is  ineffectual  (as 
where  the  claimant  has  absconded),  a  writ  of  restitution  may 
then  be  issued  (Doe  d.  fVhiltington  v.  Hards,  L.  J.  20,  Q.  B. 
406). 

173.  Any  person  appearing  to  defend  as  landlord  in  Appea»nce 

^     i,  ^  ^        ^       ^^_  P\.      •     .  -1      *nd  defence 

respect  of  property,  whereof  he  is  in  possession  only  ],y  landiw^. 
by  his  tenant,  shall  state  in  his  appearance  that  he 
appears  as  landlord  ;  and  such  person  shall  be  at 
liberty  to  set  up  any  defence  which  a  landlord  appear- 
ing in  an  action  of  ejectment  has  heretofore  been 
allowed  to  set  up,  and  no  other. 

See  R.  G.,  H.  T.  1853,  r.  113,  post,  as  to  entry  of  appearance 
by  landlord  where  he  is  not  named  in  the  writ 

A  landlord  admitted  to  defend,  under  the  former  practice  could 
not  avail  himself  of  any  defence  which  the  tenant  was  precluded 
from  setting  up  {Doe  d.  fFillU  v.  Buckmore,  9  A.  &  E.  662). 
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Nor  could  he  avail  himself  of  every  defence  that  the  tenant  bad ; 
thus,  he  could  not  set  up  the  want  of  a  notice  to  quit  to  the  oc- 
cupier (Doe  d.  Davis  v.  Creed,  5  Bing.  S27).  The  tenant  will  not, 
by  a  landlord  being  joined,  he  precluded  from  setting  up  any  de> 
fence  which  he  may  have  as  tenant  in  poamaion  (Doe  d.  H^tnem 
v.  Horn,  3  M .  &  W.  3S3). 


Notice  to 
defend  for 
part  only. 


Want  of  cer- 
taioty  cured 
by  pani- 
culars. 


Defence  by 
perioni  not 
In  po«Mt« 
aion. 


174.  Any  person  appearing  to  Bach  writ  shall  be 
at  liberty  to  limit  his  defence  to  a  part  only  of  the 
property  mentioned  in  the  writ,  describing  that  p&rt 
with  reasonable  certainty  in  a  notice  entitled  in  the 
court  and  cause,  and  signed  by  the  party  appearing  or 
his  attorney  ;  such  notice  to  be  served  within  lour 
days  afler  appearance  upon  the  attorney  whose  name 
is  indorsed  on  the  writ,  if  any,  and  if  none,  then  to  be 
iiled  in  the  Master's  office;  and  an  appearance  without 
such  notice  confining  the  defence  to  part,  shall  be 
deemed  an  appearance  to  defend  for  the  whole. 

See  as  to  former  practice,  Doe  d.  Llogd  ▼•  Roe  (15  M.  &  W. 
431). 

175.  Want  of  "reasonable  certainty"  in  the  de- 
scription of  the  property,  or  part  of  it,  in  the  writ  or 
notice,  shall  not  nullify  them,  but  shall  only  be  ground 
for  an  application  to  a  judge  for  better  particulars  of 
the  land  claimed  or  defended,  which  a  judge  shall  have 
power  to  give  in  all  cases. 

An  application  for  better  particulars  may  be  made  before  an 
appearance  has  been  entered  (Doe  d.  Vernon  v.  Roe,  7  A.  &  E. 
14;  and  see  Doe  d.  Roberts  v.  Roe,  2  D.  &  L.  673,  where  an 
order  was  made  for  particulars  under  such  circumstances).  Al- 
though it  is  laid  down  in  the  books  of  practice  that  this  applies* 
tion  can  only  be  made  after  an  appearance  has  been  entered,  it 
seems  but  reasonable  that  a  defendant  should  know  what  pro- 
perty the  claimant  seeks  to  recover,  before  he  is  called  apon  to 
state  that  he  defends  the  possession  of  it — a  possession  he  may 
not  have  at  all ;  but  see  Doe  d.  Saxton  y.  Turner  (11  C.  B.  896). 
An  order  for  better  particulars  is  not  a  stay  of  proceeding,  unless 
a  stay  of  proceedings  is  made  part  of  the  order  {Doe  d.  Roberu  v. 
Roe,  ubi  supra ). 

It  is  the  duty  of  the  claimant  to  annex  to  the  record  for  trial 
copies  of  the  particulars  (if  any)  that  have  been  furnished  (s. 
180,  fost,  p.  148). 

176.  The  court  or  a  judge  shall  have"  power  to 
strike  out  or  confine  appearances  and  defences  set  up 
by  persons  not  in  possession  by  themselves  or  their 
tenants. 

Thisis  a  power  which  the  court  always  exercised  (s.  172,  ante, 
p.  143)  over  the  proceedings  in  ejectment.  See  Doe  d.  JUoyd  v. 
Roe  {ubi  sufira). 
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177.  In  €880  no  appearance  shall  be  entered  into  fttdgmeDt 
witnm  the  time  appointed,  or  if  an  appearance  be  appearanee 
entered,  but  the  defence  be  limited  to  part  only,  the  •'  ^^^^^ 
plaintiffs  shall  be  at  liberty  to  sign  a  judgment  that  the 
person  whose  title  is  asserted  in  the  writ  shall  recover 
possession  of  the  land,  or  of  the  part  thereof  to  which 

the  defence  does  not  apply;  which  judgment,  if  for  all, 
may  be  in  the  form  contained  in  the  Schedule  (A^  to 
this  act  annexed,  marked  No.  14,  or  to  the  like  efl^ct, 
and  if  for  part  may  be  in  the  form  contained  in  the 
Schedule  (A^  to  this  act  annexed,  marked  No  16,  or 
to  the  like  effect. 

See  R.  G.,  H.  T.  1853,  r.  112,  pott. 

If  an  appearance  is  entered  for  a  defendant,  but  a  notice  limit-  For  pari  €ff 
ing  the  defence  to  part  only  of  the  premises  is  given  under  s.  174  JafiS*'"* 
{anU,  p.  146),  then  the  claimant  may  sign  a  judgment  for  that  ^^^^ 
part  of  the  premises  to  which  the  notice  does  not  apply. 

See  as  to  sufficiency  of  service  of  writ,  Harrirngton  ▼.  Byf  Aoai, 
(2  C.  L.  R.  1083;  Ex.  E.T.  1864). 

No  formal  judgment,  it  would  appear,  need  be  entered  up. 
The  claimant  may  sign  judgment  and  issue  execution  on  an 
ineipUmr  under  s.  206  {poii,  p.  159). 

No  costs  are  recoverable  by  a  judgment  under  this  section 
(Gray  on  Costs,  p.  196) ;  but  they  may  be  recovered  in  an  action 
for  mesne  proBts  (Smith  v.  Teit,  9  Exch.  307). 

SecL  68  (ante,  p.  69)  does  not  apply  in  ejectment  {Scope  v. 
PaddisoH,  6  H.  &  N.  641 ;  L.  J.  30,  Ex.  244). 

178.  In  case  an  appearance  shall  be  entered,  an  tune,  how 
issue  may  at  once  be  made  up,  without  any  pleadings,*  "*****  **'' 
by  the  claimants  or  their  attorney,  setting  forth  the 

writ,  and  stating  the  fact  of  the  appearance,  with  its 
date,  and  the  notice  limiting  the  defence,  if  any,  of 
each  of  the  persons  appearing,  so  that  it  may  appear 
for  what  defence  is  made,  and  directing  the  sheriff  to 
summon  a  jury;  and  such  issue,  in  case  defence  is 
made  for  the  whole,  may  be  in  the  form  contained  in 
Schedule  (A.)  to  this  act  annexed,  marked  No.  16,  or 
to  the  like  efiect,  and  in  case  defence  is  made  for  part, 
may  be  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  15,  or  to  the  like 
effect. 

The  venue  in  ejectment  is  local.     It  must  therefore  be  laid  in    Vemie. 
the  county  where  the  lands  are  situate.    If  it  is  correctly  stated 
in  the  writ,  an  error  in  this  respect  in  the  margin  of  the  issue  is 
unimportant  (Doe  d.  Goodwin  v.  /Em,  8  Dowl.  823). 

The  venue  may  be  changed  after  issue  joined  (s.  182,  poti^ 
p.  149). 

*  As  there  are  no  pleadingt,  an  equitable  defence  cannot  be  eet  up  In 
ejectment  under  C.  L.  P.  A.  IBM,  •.  83,  jkmC  {Iftane  v.  ^vcry,  16  C.  B.  328; 
L.  J.  24,  C.  P.  207). 
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179.  Bj  consent  of  the  parties,  and  bj  leave  of  a 
judge,  a  special  case  may  be  stated  according  to  the 
practice  heretofore  used. 

This  section  enables  the  claimant  and  defendant  to  state  a 
special  case  for  the  opinion  of  the  court  under  the  3  &4  Will.  4, 
c.  42,  s.  25.  It  may  be  doubted  whether  the  provisions  of  sa.  42 
and  46  {ante,  pp.  49, 60 )  extend  to  ejectment  (s.  227,  port,  p.  181  )• 

See  special  cases  stated  in  Doe  d.  Kimber  v.  Cafe  (7  Exch. 
675) ;  (TTooU  y.  Brown  (8  E.  &  B.  572  ;  L.  J.  23,  a  B.  282). 

180.  The  claimants  may,  if  no  special  case  be  agreed 
to,  proceed  to  trial  upon  the  issue,  in  the  same  nianner 
as  in  other  actions ;  and  the  particulars  of  the  claim 
and  defence,  if  any,  or  copies  thereof,  shall  be  auDexed 
to  the  record  hj  the  claimants ;  and  the  question  at 
the  trial  shall,  except  in  the  cases  hereafter  men- 
tioned, be,  whether  the  statement  in  the  writ  of  the 
title  of  the  claimants  is  true  or  false,  and,  if  true,  then 
which  of  the  claimants  is  entitled,  and  whether  to  the 
whole  or  part,  and  if  to  part,  then  to  which  part  of  the 
property  in  question ;  and  the  entry  of  the  verdict 
may  be  made  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  17,  or  to  the  like 
effect,  with  such  modifications  as  may  be  necessary  to 
meet  the  facts. 

The  claimant  must  give  the  same  notice  of  trial  or  of  counter- 
mand, and  adopt  the  same  proceedings,  in  order  to  try  by  a 
special  jury,  as  in  personal  actions. 

The  particulars  of  the  '*  claim'*  to  be  annexed  to  the  reeord  by 
the  claimant  seem  to  be  the  "better  particulars,"  if  any,  fur- 
nished under  s.  175  {ante,  p.  146). 

By  particulars  of  the  **  defence,*'  again  to  be  similarly  annexed 
to  the  record,  must  be  meant  a  notice  limiting  the  defence,  given 
under  s.  174  {ante,  p.  146). 

The  plea  of  not  guilty  in  ejectment  was  formerly  distributable, 
and  the  defendant  was  entitled  to  a  verdict  as  to  any  part  of  the 
premises  sought  to  be  recovered,  to  which  the  claimant  failed  to 
prove  a  title  {Doe  d.  Boummn  v.  Lewit,  13  M.  &  W.  241 ;  Doe  d. 
Heliyer  v.  King,  2  L.  M.  &  P.  493 ;  and  see  Mcoek  v.  fFiUkaw, 
2  £.  &  E.  633 ;  L.  J.  29,  Q.  B.  143). 

Tenants  in  common  may  recover  under  a  joint  writ  the  property 
to  which  they  are  entitled  as  tenants  in  common  {EUUt  v.  Eliiu, 
£.  B.  &  E.  81 ;  L.  J.  27.  Q.  B.  3]6);  they  could  not  formerly 
have  recovered  on  a  joint  demise  in  ejectment  {Doe  d.  Poole  v. 
Erringion,  1  A.  &  £.  750). 

Where  some  of  many  tenants  in  common  are  plaintiffs  in  eject- 
ment, they  can  only  recover,  even  as  against  a  stranger,  to  the 
extent  of  their  undivided  interests ;  and  it  rests  upon  them  to 
define  the  extent  of  such  interests,  and  in  the  absence  of  such 
definition  they  will  be  nonsuited  {Doe  d.  HeUyer  v.  Kimg^  6 
Exch.  791). 

Under  the  former  practice  the  R.  O.,  H.  T.  2  Will.  4,  r.  74, 
provided  that  no  costs  should  be  allowed  on  taxation  to  a  plain- 
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tiff  upon  any  issues  upon  which  he  has  not  succeeded,  and  the 
costs  of  all  issues  found  for  the  defendant  were  to  be  deducted 
from  the  plaintiff's  costs.  If  the  claimant,  therefore,  recovered 
part  only  of  the  premises  for  which  the  action  was  brought,  the 
defendant  was  entitled  to  have  his  costs  of  defending  for  the  part 
for  which  the  complainant  was  unsuccessful  set  off  against  the 
costs  of  the  claimant  (Doe  ▼.  Errington,  4  Dowl.  602);  but  this 
rale  was  annulled  by  R.  G.,  H.  T.  1853,  pott.  See  now  s.  75 
(mU,  p.  76),  and  cases  cited  in  note  thereto. 

Formerly  each  demise  raised  a  distinct  issue  (Doe  v.  fFebber,  Sfv«rca 
S  A.  ft  E.  448).     Now,  instead  of  several  demises,  there  will  be  ^"****' 
several  plaintifis  (s.  169,  ante,  p.  189).     If  some  of  the  plaintiffs 
onlj  be  foupd  entitled,  the  principle  of  Doe  v.  fVebber  would  still 
seen  to  be  applicable,  so  as  to  entitle  the  defendant  to  costs  as 
on  issues  found  for  him. 

181.  In  case  the  title  of  the  claimant  shall  appear  verdict  when 
to  haye  existed  as  alleged  in  the  writ,  and  at  the  time  lo  have^^" 
of  seryice  thereof,  hut  it  shall  also  appear  to  have  ex-  J*p*2?  ?** 
pired  before  the  time  of  trial,  the  claimant  shall  not- 
withstanding be  entitled  to  a  verdict,  according  to  the 

fact  that  he  was  so  entitled  at  the  time  of  bringing 
the  action  and  serving  the  writ,  and  to  a  judgment  for 
bis  costs  of  suit. 

The  **  tide"  of  the  claimant  here  evidently  means  the  right  of 
the  claimant  to  possession  of  the  premises  for  which  ejectment 
is  broaght  at  the  time  of  the  issue  of  the  writ.  The  court  would 
not  fiirmerly  stay  proceedings  in  an  ejectment  on  the  ground  of 
the  claimant's  title  having  expired ;  for  though  possession  could 
Bot  be  obtained,  yet  the  plaintiff  had  a  right  to  proceed  for 
<ismsges  and  costs  (Tkrmttout  v.  Grey,  2  Str.  1056 ;  see  also  Doe 
(i.  Butt  ▼.  Rous,  L.  J.  22,  Q.  B.  1 1 1 ).  So  that  this  section  merely 
enscts  what  waa  the  law.  The  Court  of  Exchequer  in  a  recent 
case  allowed  a  writ  of  possession  to  issue  under  this  section, 
i^though  the  lease  under  which  the  plaintiff  held  had  expired,  it 
not  being  shown  thst  the  claimant  had  no  title  at  all  ( Gibbine 
V.  Bitcktamd,  1  H.  &  C.  7S6  ;  L.  J.  S2,  Ex.  156.)  See,  however, 
the  observations  of  Westbury,  L.  C,  on  this  case  in  BuckUtnd  v. 
(n»&t««(L.J.  32,  Ch.  891). 

182.  The  court  or  a  judge  may,  on  the  application  thsi  may 
of  either  party,  order  that  3ie  trial  shall  take  place  in  ^S?e  piJce 
any  county  or  place  other  than  that  in  which  the  venue  in  any 

is  laid;  and  such  order  being  suggested  on  the  record,  ^^^^^^' 
the  trial  may  be  had  accordingly. 

The  venue  in  local  actions  might  formerly  have  been  changed 
under  S  &  4  Will.  4,  c  42,  s.  22,  on  a  special  application,  which 
conld  therefore  only  be  made  after  issue  joined  (Bell  v.  Harrison, 
4  DowL  481 ).  The  court  has  changed  the  venue,  on  being  satis- 
fied by  affidavit  that  a  fair  trial  could  not  be  bad  in  the  county 
•here  the  venue  was  laid  (Bell  v.  Harriton,  ubi  supra  ;  Briscoe  v. 
Bcberts,  Z  Dowl.  484).  But  the  court  will  not  change  the  venue 
except  on  special  grounds :  nor  if  (semble)  any  special  grounds 
exist  for  not  changing  it  (Doe  v.  Harmer,  I  Har.  &  Wol.  80). 
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Non-appear- 
ance at  trial. 


0peeial  Ter- 
dict  and  bUl 
of  excep- 
tions. 


183.  If  the  defendant  appears,  and  the  claimant  does 
not  appear  at  the  trial,  the  claimant  shall  be  nonsaited; 
and  if  the  claimant  appears,  and  the  defendant  does 
not  appear,  the  claimant  shall  be  entitled  to  recover  as 
heretofore,  without  any  proof  of  his  title. 

See  as  to  costs  in  case  of  nonsuit  of  claimant,  PL  R.t  T.  T. 
1853,  r.  29;  and  as  to  non-appearance  of  defendant,  and  oosts 
in  such  case,  R.  G.,  H.  T.  1853,  r.  114;  and  PL  R.,  T.  T.  1853, 
r.  SO,  post. 

The  claimant  may  also  be  entitled  to  a  certificate  for  imnaediate 
possession,  under  11  Geo.  4  &  1  Will  4,  c.  70,  s.  38,  which  pro- 
▼ides  *'  that  in  all  cases  of  trials  of  ejectments  at  Nisi  ^rius  when 
a  verdict  shall  be  given  for  the  plaintiff,  *  *  it  shall  be  lawful 
for  the  judge  before  whom  the  cause  shall  be  tried  to  certify  hia 
opinion  on  the  back  of  the  record  that  a  writ  of  possession  oogbt 
to  issue  immediately,  and  upon  such  a  certificate  a  writ  of  pos« 
session  may  be  issued  forthwith ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterward  at  the  usual  time 
as  if  no  such  writ  had  issued  ;  provided  always,  that  such  writ, 
instead  of  reciting  a  recovery  by  judgment  in  the  form  now  in 
use,  shall  recite  shortly  that  the  cause  came  on  for  trial  at  Nisi 
Prius,  at  such  a  time  and  place,  and  before  such  a  judge  (naming 
the  time,  place  and  judge),  and  that  thereupon  the  said  judge 
certified  his  opinion  that  a  writ  of  possession  eught  to  iasiie  im* 
mediately." 

But  this  certificate  is  not  applied  for  often,  except  in  cases  of 
vacant  possession,  now  that  judgment  may  be  signed  and  execu- 
tion issued  in  fourteen  days  (s.  185,  pott,  p.  151). 

184.  The  jury  maj  find  a  special  verdict,  or  either 
party  may  tender  a  bill  of  exceptions. 

Special  verdicts  are  seldom  taken,  now  that  error  lies  upon  a 
special  case  under  C.  L.  P.  A.  1854,  s.  82,  post, 

A  special  verdict  ought  to  be  dictated  by  the  court  at  the  trial, 
and  signed  by  the  counsel  on  both  sides,  before  the  jury,  who 
must  consent  to  its  terms,  are  discharged.  If,  in  settling  it,  any 
difibrence  of  opinion  arises  about  a  fact,  the  opinion  of  the  jury 
may  be  takefl,  and  the  fkct  stated  accordingly.  The  plaintiff's 
attorney  afterwards  has  the  verdict  drawn  up  and  settled  by  his 
counsel  from  the  minutes  taken  at  the  trial.  It  is  then  sent  to 
the  defendant's  attorney,  who  gets  it  settled  by  bis  oounaeL  If 
any  disagreement  arises  between  the  counsel  it  ought  to  be  settled 
by  the  judge  who  tried  the  cause,  on  a  summons  at  chambers. 
After  being  settled,  it  is  delivered  to  the  plaintiff's  attorney,  wbo 
ought  to  enter  up  Uie  proceedings  on  the  rolL 

The  special  verdict  is  set  down  for  argument,  and  copies  thereof, 
together  with  the  points  for  argument,  are  delivered  to  the  judges, 
as  in  the  case  of  a  demurrer.    See  R.  G.,  H.  T.  1853,  r.  16,  pott, 

A  special  verdict  should  state  the  facts  proved,  and  not  the 
evidence  only  of  the  facts  {Bird  v.  Jppleton,  1  East,  111 ;  Fr^r 
V.  Roe^  12  C.  B.  437) ;  for  upon  a  special  verdict,  the  court  cannot 
draw  ih>m  statements  therein  contained  any  ii^ereneet  of  fiscts 
necessary  to  the  determination  of  the  case  {Attomey-Oeneral  v. 
Baker,  4  H.  &  N.  19,  31 ) ;  such  facts  must  be  expressly  feund 
one  way  or  the  other ;  and  if  they  are  not  the  court  will  award  a 
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vetOrt  de  novo  (Taitertd  t.  Chrittp,  12  M.  &  W.  Z\6).  See  ob. 
senrations  aa  to  the  form  in  which  a  special  verdict  should  be 
drawn  in  Reg.  v.  Sadlen*  Company  (8  £.  dc  E.  42 ;  L.  J.  30,  Q.  B. 
186);  and  see  R.  G.,  U.  T.,  25  Vict.,  poti. 

A  special  Terdict  may  be  amended  by  the  Jadge's  notes  (Man-   Amendfnmt 
nera  t,  FotUm,  3  B.  ft  P.  343) ;  or  on  an  affidavit  oven  of  what  was  ^^^^^ 
proved  at  the  trial  (Mbfor  v.  Jreker,  1  Str.  314>.     In  the  former  ^"^'^"^ 
case,  there  was  a  mistake  merely  as  to  the  date  of  an  instmment ; 
in  the  latter,  the  quantities  of  certain  goods  sold  had  nut  been 
stated,  though  they  were  proved  at  the  trial.    It  cannot  be  altered 
in  substance  {Spencer  v.  Goier,  I  H.  Bl.  78),  though  it  may  be  to 
carry  out  the  intention  of  the  jury  ( fViUiamt  v.  Breedou^  1  B.  & 
P.  32d  ;  Richardeon  v.  Meltish,  3  Bing.  334).     Generally,  amend- 
ments  will  be  made  when  the  errors  are  mere  misprisions  (^otoerj 
▼.  Awoa,  12  Q.  B.  546). 

185.  Upon  a  finding  for  the  claimant,  judgment  may  Judgment 
be  signed,  and  execution  issue  for  the  recovery  of  ro??utaanu 
possession  of  the  property,  or  such  part  thereof  as  the 

jury  shall  find  the  claimant  entitled  to,  and  for  costs, 
within  such  time,  not  exceeding  the  fifth  day  in  term 
after  the  verdict,  as  the  court  or  judge  before  whom 
the  cause  is  tried  shall  order ;  and  if  no  such  order  be 
made,  then  on  the  fifth  day  in  term  after  the  v.erdict, 
or  within  fourteen  days  ader  such  verdict,  whichever 
shall  first  happen. 

This  section  ia  very  obscure  in  its  terms ;  it  would  seem  to 
have  been  in  the  mind  of  its  framer  that  in  a  cause  tried  in  term, 
the  claimant  should  bo  at  liberty  to  issue  execution  on  the  iifUi 
day  after  verdict  at  latest ;  and  that  in  a  cause  tried  in  vacation, 
be  should  be  at, liberty  to  iasue  execution  on  the  fifteenth  day 
after  the  verdict  at  the  latest. 

The  court,  or  the  judge  before  whom  the  cause  is  tried,  may 
order  execution  to  issue  at  any  time  not  more  distant  than  the 
fifth  day  of  the  first  term  after  the  verdict.  This  section  differs, 
it  will  be  observed,  from  s.  120  {ante,  p.  106),  which  ezpreMl^ 
authorises  a  judge  at  chambers  to  order  execution  of  issue.  If  it 
is  intended  to  apply  for  a  new  trial,  or  if  a  bill  of  exceptions  is 
tendered  at  the  trial,  the  judge  at  the  trial  ought  to  be  applied  to, 
to  order  execution  to  be  stay^  until  the  fifth  day  of  the  following 
term* 

The  costs  in  ejectment  now  form  part  of  the  judgment,  as  in 
other  actions ;  except  in  the  case  of  judgment  on  default  of  ap-- 
pearance  to  the  writ.    Formerly,  they  were  only  recoverable  by 
execution  on  the  consent  rule,  under  1  &  2  Vict.  c.  110. 

See  as  to  coets,  where  the  cTaimant  recovers  part  only  of  the 
premisef  elidmed,  Aleoek  v.  WUehaw  (24  Jur.  638,  Q.  B.t  H.  T. 
1860). 

A  defendant  who  has  been  in  execution  for  the  costs,  in  an 
action  of  ejectment,  for  more  than  twelve  calendar  months,  is 
entitled  to  his  discharge  under  48  Geo.  3,  c.  123  {Humphreyt  v. 
Pratdte,  3  C.  B.»  N.  S.  765). 

186.  Upon  a  finding  for  the  defendants,  or  any  of  J°JjJ^*3{„ 
tfaem^  judgment  may  be  signed,  and  execution  issue  for  fwr^defeiid-' 

ant. 


152 


THE  COMMON  LAW  PROGEDUBE  ACT,  1862. 


costs  against  the  claimants  named  in  the  writ,  within 
such  time,  not  exceeding  the  fifth  daj  in  term  after 
the  verdict,  as  the  court  or  judge  before  whom  the 
cause  is  tried  shall  order ;  and  if  no  such  order  be 
nmde,  then  on  the  fifth  daj  in  term  after  the  verdict, 
or  within  fourteen  days  after  such  verdict,  whichever 
shall  first  happen. 

See  observations  on  s.  185,  tupra. 
As  to  nonsuit,  see  PI.  R.,  T.  T.  1858,  r.  29,  potU 
The  costs  of  a  successful  defendant  will  be  awarded,  bj  rule, 
against  the  real  claimants,  although  they  are  not  named  in  the 
writ  {Mobbs  y.  VandenbrantU,  4  B.  &  S.  904 ;  L.  J.  83,  Q.  B. 
177). 

Exacution  187,  Upon  any  judgment  in  ejectment  for  recovery 

of'p^MHision  of  possession  and  costs,  there  may  be  either  one  writ 
maV^'joint   ^^  Separate  writs  of  execution  for  the  recovery  of 
orieparate.    possession  and  for  the  costs,  at  the  election  of  the 
claimant. 

The  claimant  may  either  issue  a  writ  of  habere  fada*  poue»' 
eienemt  and  a  separate  writ  of  fi.  fa.  or  ea.  $a,  for  the  costs,  or  he 
may  sue  out,  as  formerly,  a  writ  o(  habere,  adding  AjLfa*  or  co.  jo. 
to  it,  as  the  case  may  be. 

The  suing  out  of  one,  or  of  several  writs,  depends  upon  the 
fact  of  the  defendant  being  resident,  or  having  gcx>ds  and  chattels 
in  the  same  county  as  that  in  which  the  property  of  which  pos- 
session is  to  be  given  is  situate.  The  writ  of  habere  can  only 
issue  into  the  county  where  the  property  recovered  by  the  judg* 
ment  lies ;  the  writ  of  ca,  ta,  or  Ji.  fa,  may  issue  into  any  county 
(s.  121,  ante^  p.  107).  The  writ  of  habere  t  like  the  writ  of/,  fa., 
is  returnable  immediately  after  the  execution  thereof  (Dm  d.  Hud» 
ton  V.  Roe,  18  Q.  B.  806;  L.  J.  21,  Q.  B.  859). 

These  writs  are  prepared  as  formerly,  by  the  claimant,  and 
sealed  on  production  of  the  incipitur  (s.  206,  poit,  p.  159). 

As  to  the  sheriff's  fees  on  executing  a  writ  of  poflsessioot  see 
s.  128,  (ante,  p.  107). 


coparcenezs. 


Defence  by  188.  In  casc  of  such  an  action  being  brought  by 
tenSmto"  eT^'  somc  or  One  of  several  persons  entitled  as  joint  tenants, 
common,  or  tenants  in  common,  or  coparceners,  and  joint  tenant, 
tenant  in  common,  or  coparcener  in  possession,  may, 
at  the  time  of  appearance,  or  within  four  days  after, 
give  notice  in  the  same  form  as  in  the  notice  of  a 
limited  defence,  that  he  or  she  defends  as  such,  and 
admits  the  right  of  the  claimant  to  an  undivided  share 
of  the  property  (stating  what  share),  but  denies  any 
actual  ouster  of  him  n*om  the  property,  and  may, 
within  the  same  time,  file  an  affidavit  stating  with 
reasonable  certainty  that  he  or  she  is  such  joint 
tenant^  tenant  JLn  common,  or  coparcener,    and  the 
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share  of  sach  property  to  which  he  or  she  is  entitled, 
and  thftt  he  or  she  has  not  ousted  the  claimant;; 
and  each  notice  shall  be  entered  in  the  issu^  in  the 
same  manner  as  the  notice  limiting  the  defence,  and 
upoD  the  trial  of  such  an  issue  the  additional  question 
of  whelJier  an  actual  ouster  has  taken  place  shall  be 
tried. 

FonnerlT,  in  ejectment  by  one  joint  tenant  against  another,  the 
coDteDt-ruIe  limited  the  confession  of  the  defendant  to  that  of 
lease  and  entry.  Actual  ouster  must  have  been  proved.  The 
ouster  most  still  be  proved  in  order  to  obtain  judgment,  if  the 
joint  tenant  in  poasession  gives  the  notice  mentioned  in  this 
Mctioo. 

If  a  tenant  in  possession  claims  the  whole,  and  denies  posses-  Aciuaiou$ter. 
sioD  to  the  other,  this  is  evidence  of  an  ouster  {Dot  v.  Bird,  11 
East,  49).    So  where  three  out  of  four  co-tenants  authorized  a 
railwsy  compaDy  to  use  the  land,  such  user  was  held  to  amount 
to  so  ouster  {Dm  v.  Harnt  5  M.  &  W.  564). 

Before  the  atat.  S  &  4  Will.  4,  c.  27,  a  bare  {lerception  of  the 
profits  by  one  tenant  in  common  for  twenty-six  years  was  do 
ouster  (Fatrelosw  v.  ShackUtoHt  6  Burr.  2604),  the  possession  of 
one  jobt  tenant,  coparcener,  &c.  being  at  common  law  the  pos- 
MSRon  of  alL  By  s.  12  of  that  statute  it  is  enacted,  that  the 
potKMDon  of  land  or  receipt  of  rent  in  entirety  by  one  of  several 
coparceners,  joint-tenanta,  or  tenants  in  common,  is  not  to  be 
deemed  the  possession  or  receipt  of  the  others. 

It  has  been  decided,  in  Ireland,  that  this  section  does  not  dis- 
pense with  proof  of  actual  ouster  (O^SulHvan  v.  M'Swinty,  1 
LoQgf.&T.  111). 

189.  Upon  the  trial  of  such  issue  as  last  aforesaid,  Sjl^„j  ,n 
if  it  shall  be  found  that  the  defendant  is  joint  tenant,  ejectment 
tenant  in  common,  or  coparcener  with  the  claimant,  JSiSS^***"* 
then  the  question  whether  an  actual  ouster  has  taken  tenaati'in 
place  shall  be  tried,  and  unless  such  actual  ouster  shall  o^mMtDMr.^ 
be  proTed,  the  defendant  shall  be  entitled  to  judgment 

ftnd  costs ;  but  if  it  shall  be  found  either  that  the  de- 
fendant is  not  such  joint  tenant,  tenant  in  common,  or 
coparcener,  or  that  an  actual  ouster  has  taken  place, 
then  the  claimant  shall  be  entitled  to  such  judgment 
for  the  recovery  of  possession  and  costs. 

190.  The  death  of  a  claimant  or  defendant  shall  not  ^w°^^^°^^*° 
canse  the  action  to  abate,  but  it  may  be  continued  as  death.  ^ 
hereinafter  mentioned. 

This  and  the  following  enactments  permitting  suggestions  to 
be  entered  of  the  death  of  parties  in  ejectment,  are  rendered 
Mcessary  by  the  abolition  of  the  fictitious  John  Doe  and  Richard 
Roe,  who,  among  other  attributes,  possessed  a  species  of  legal 
immortality,  ao  that  the  numerous  actions  in  which  they  were 
parties  never  abated.  Not  being  parties  to  the  action,  the  lia- 
bility  fisr  coata  of  the  real  claimants  and  defendants  in  the  old 
>ctioD  of  ejectment  arose  exclusively  from  the  consent  rule ;  this 
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liability  wu  personal,  and  binding  only  to  tlie  extent  of  ensting 
a  liability  to  attachment.  A  neceaaary  and  not  a  very  righteous 
c<^Bequence  followed,  that  the  undertakinga  in  the  conaent  rule 
as  to  costs  could  not  be  enforced  against  tibe  personal  repreaen- 
tatiTes  of  a  deceased  party  {D^e  d.  Httrrinn  v.  Hampmrn^  4  C.  B. 
745).  The  parties  to  the  new  action  of  ejectment  are  liable 
for  coats  to  each  other,  as  in  other  actions ;  and  this  action,  which 
at  common  law  would  abate  by  the  death  of  either  party,  may 
now  be  continued  by  and  against  sunriTors  and  representatiTes, 
aa  in  the  case  of  personal  aetiona. 

In  DemkoH  ▼.  HoUiday  (1  H.  &  N.  61),  where  a  apeeial  case 
was  set  down  for  argument  after  verdict  and  the  claimant  then 
died,  the  Court  of  Exchequer  directed  a  suggestion  of  the  claim- 
ant's  death  to  be  entered  before  argument ;  it  would  appear,  how- 
ever,  that  this  direction  was  erroneous,  and  was  not  carried  out 
(see  S.  C,  1  H.  &  N.  650,  n.),  and  when  the  caae  waa  called  on 
Pollock,  C.  B.,  said  the  proper  course  was  to  proceed  with  the 
argument,  and  after  the  court  had  decided  whether  the  verdict 
should  stand  or  not  to  enter  up  judgment  mtne  pn  faae,  and  this 
course  was  accordingly  followed  (S.  C,  L.  J.  26,  Ex.  228) :  from 
this  last  report  it  appears  that  a  rule  waa  drawn  up  th«t  the  heir 
should  be  liable  for  ooats  in  ease  judgment  ahould  be  given 
against  him. 


Proeeeding 
upon  death 
before  trial, 
where  right 
■uiTivea. 


191.  In  case  the  right  of  the  deceased  claimant 
shall  survive  to  another  claimant^  a  suggestion  may 
be  made  of  the  death,  which  suggestion  shall  not  be 
traversable,  but  shall  only  be  subject  to  be  set  aside  if 
untrue,  and  the  action  maj  proceed  at  the  suit  of  the 
surviving  claimant;  and  if  such  a  suggestion  shall 
be  made  before  the  trial,  then  the  claimant  shall  have 
a  verdict  and  recover  such  judgment  as  aforesaid, 
upon  its  appearing  that  he  was  entitled  to  bring  the 
action  either  separately  or  jointly  with  the  deceased 
claimant 

A  suggestion  of  the  deaA  of  a  claimant  may  be  made,  aa  in 
the  case  of  the  death  of  a  sole  plaintiff  (s.  136,  anUt  p- 116). 


Proceeding! 
upon  death 
before  trial, 
where  right 
doea  not  sur* 
Tire. 


192.  In  case  of  the  death  before  trial  of  one  of 
several  claimants^  whose  right  does  not  survive  to 
another  or  others  of  the  claimants  where  the  legal 
representative  of  the  deceased  claimant  shall  not  be- 
come a  party  to  the  suit  in  the  manner  hereinafter 
mentioned,  a  suggestion  may  be  made  of  die  deaths 
which  suggestion  shall  not  be  traversable,  but  shall  only 
be  subject  to  be  set  aside  if  untrue,  and  the  action 
may  proceed  at  the  suit  of  the  surviving  claimaut 
for  such  share  of  the  property  as  he  is  entitled  to,  and 
costs. 


The  legal  representatives  of  one  of  «et«ra/  claimants  may 
become  parties  nnder  s.  194,  pott,  p.  155. 
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193^  III  easeof  a  verdict  lor  tw6  or  more  daimants,  upoo  doth 
if  one  of  such  claimants  die  before  execution  execated,  leyeni 
the  other  claimant  may,  whether  the  legal  right  to  tiie  ^^^^*°of 
property  shall  surrive  or  net,  suggest  the  death  in  t^ne(?A°v«r. 
maaner  aforesaid,  and  proceed  to  judgment  and  exe-  *'^'*^* 
cutioa  for  recovery  of  possession  of  the  entirety  of  the 
property  and  the  costs ;  but  nothing  herein  contained 
shall  aroct  the  right  of  the  legal  representative  of  the 
deceased  claimant,  or  the  liability  of  the  surviving 
claimant  to  such  legal  representative ;  and  the  entry 
and  poflsession  of  such  surviving  claimant  under  such 
execution  ^all  be  considered  as  an  entry  and  posses* 
sion  on  behalf  of  such  legal  representative  in  respect 
of  the  share  of  the  property  to  which  he  shall  be  en- 
titled as  such  representative,  and  the  court  may  direct 
possession  to  be  delivered  accordingly* 

194.  In  case  of  the  death  of  a  sole  claimant,  or,  be-  ProcMdingi 
fore  trial,  of  one  of  several  claimants  whose  right  does  JmS  of 
not  survive  to  another  or  others  of  the  claimants',  the  ^{[|^{!f*]^| 
legal  representative  of  such  claimant  may,  by  leave  of  loeTnot' 
the  court  or  a  judge,  enter  a  suggestion  ck  the  death,  •^'^^''*' 
and  that  he  is  such  legal  representative,  and  th»  action 
shall  thereupon  proceed ;  and  if  sueh  suggestion  be 
made  before  the  trial,  tbe  truth  of  the  suggestion  shall 
be  tried  thereat,  together  with  the  tide  or  the  deceased 
claimant^  and  such  judgment  shall  follow  upon  the 
verdict  in  favour  of  or  against  the  person  making  such 
suggestion,  as  hereinbefore  provided,  with  reference 
to  a  judgment  for  or  against  such  claimant ;  and  in 
case  such  suggestion  in  the  case  of  a  sole  claimant  be 
made  after  trial  and  before  execution  executed  by  de- 
livery of  possession  thereupon,  and  such  suggestion 
be  denied  by  the  defendant  within  eight  days  after 
notice  thereof,  or  such  further  time  as  the  court  or  a 
judge  may  allow,  then  such  suggestion  shall  be  tried ; 
and  if,  upon  the  trial  thereof,  a  verdict  shall  pasa  for 
the  person  making  such  suggestion,  he  shall  be  en- 
titled to  such  judgment  as  iSbresaid  for  the  recovery 
of  possession,  and  for  the  costs  of  and  occasioned  by 
such  suggestion ;  and  in  case  of  a  verdict  for  the  de- 
fendant, such  defendant  shall  be  entitled  to  such  judg- 
ment as  aforesaid  for  costs. 

It  is  doubtful  whether  this  section  applies  where  the  cUimaBt  * 
dies  after  verdict  and  before  the  argument  of  a  special  dase 
(Z>Mwoii  ▼.  Hoiliday,  I  H.  &  N.  61,  650,  n. ;  L.  J.  26,  Ex.  227, 
cited  anie,  p.  154). 

See  as  to  costs,  Gray  on  Costs,  p.  198 ;  and  Denlion  ▼.  Belli' 
dap  {M  japr*)* 
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P">cej**ng»  195.  In  case  of  the  death,  bipfore  or  after  judgment, 
ofone of  of  One  of  Boveral  defendants  in  ejectment,  who  defend 
ScfendMti*  j<^i^'^y>  *  suggestion  may  be  made  of  the  death,  which 
suggestion  shall  not  be  traversable,  but  onlj  be  sub- 
ject to  be  set  aside  if  untrue,  and  the  action  maj 
proceed  against  the  surviving  defendant  to  judgment 
and  execution. 

The  case  of  defendaDts  who  defend  separately  is  provided  for 
by  8.  199  (/KM/,  p.  157). 


Upon  death 
of  all  the  d^ 
fendaott  in 
ejectment 
biefore  trial. 


Upon  death 
of  all  d^ 
lendantt  in 
ejectment 
after  verdict. 


Upon  death 
before  trial 
of  defendant 
in  ejectment, 
who  defendi 
Mparately 
for  part. 


196.  In  case  of  the  death  of  a  sole  defendant,  or  of 
all  the  defendants  in  ejectment,  before  trial,  a  sug- 
gestion maj  be  made  of  the  death,  which  suggestion 
shall  not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,  and  the  claimants  shall  be  entitled  to 
judgment  for  recovery  of  possession  of  the  property, 
unless  some  other  person  shall  appear  and  defend 
within  the  time  to  be  appointed  for  that  purpose  by 
the  order  of  the  court  or  a  judge,  to  be  made  upon  the 
application  of  the  claimants  ;  and  it  shall  be  lawful 
for  the  court  or  a  judge,  upon  such  suggestion  being 
made,  and  upon  such  application  as  aforesaid,  to  order 
that  the  claimants  shall  be  at  liberty  to  sign  judgment 
within  such  time  as  the  court  or  judge  may  think  fit^ 
unless  the  person  then  in  possession,  by  himself  or 
his  tenant,  or  the  legal  representative  of  the  deceased 
defendant,  shall  within  such  time  appear  and  defend 
the  action ;  and  such  order  may  be  served  in  the  same 
manner  as  the  writ;  and  in  case  such  person  shall 
appear  and  defend  the  same,  proceedings  may  be  taken 
against  such  new  defendant  as.  if  he  had  originally 
appeared  and  defended  the  action ;  and  if  no  appear- 
ance be  entered  and  defence  made,  then  the  claimant 
shall  be  at  liberty  to  sign  judgment  pursuant  to  the 
order. 

197.  In  case  of  the  death  of  a  sole  defendant,  or  of 
all  the  defendants  in  ejectment  after  verdict,  the 
claimants  shall  nevertheless  be  entitled  to  judgment 
as  if  no  such  death  had  taken  place,  and  to  proceed  by 
execution  for  recovery  of  possession  without  sugges- 
tion or  revivor,  and  to  proceed  for  the  recovery  of  the 
costs,  in  like  manner  as  upon  any  other  judgment  for 
money,  against  the  legal  representatives  of  the  deceased 
defendant  or  defendants. 

198.  In  case  of  the  death  before  trial  of  one  of 
several  defendants  in  ejectment,  who  defends  sepa- 
rately for  a  portion  of  the  property  for  which  the 
other  defendant  or  defendants  do  not  defend,  the  same 


EJECTMENT.  157 

proceediDgs  may  be  taken  as  to  such  portion  as  in  the 
case  of  the  death  of  a  sole  defendant,  or  the  claimants 
may  proceed  against  the  surviving  defendants  in 
respect  of  the  portion  of  the  property  for  which  they 
defend. 

The  proceedings  under  1. 196  {ante,  p.  156),  maybe  taken  with 
reference  to  that  part  of  the  premises  for  which  the  defendant, 
who  has  died,  defended. 

199.  In  case  of  the  death  before  trial  of  one  of  JJ^^^J^j 
several  defendants  in  ejectment,  who  defends  sepa-  defendhig 
rately  in  respect  of  property  for  which  surviving  fjf^'jjjty 
defendants  also  defend,  it  shall  be  lawful  for  the  inretp«ctor 
court  or  a  judge  at  any  time  before  the  trial  to  allow  Iui*S£nd* 
the  person  at  the  time  of  the  death  in  possession  of  * 
the  property,  or  the  legal  representative  of  the  de- 
ceased defendant,  to  appear  and  defend  on  such  terms 

as  may  appear  reasonable  and  just,  upon  the  appli- 
cation of  such  person  or  representative ;  and  if  no 
such  application  be  made  or  leave  granted,  the  claim- 
ant, suggesting  the  death  in  manner  aforesaid,  may 
proceed  against  the  surviving  defendant  or  defendants 
to  judgment  and  execution. 

The  case  of  defendants  who  defend  jointly  is  provided  for  by 
s.  195  {ante,  p.  156). 

200.  The  claimant  in  ejectment  shall  be  at  liberty  Claimant 
at  any  time  to  discontinue  the  action  as  to  one  or  unuaby nol 
more  of  the  defendants,  by  giving  to  the  defendant  ^ice. 

or  his  attorney  a  notice  headed  in  the  court  and 
cause,  and  signed  by  the  claimant  or  his  attorney, 
stating  that  he  discontinues  such  action  ;  and  there- 
upon the  defendant,  to  whom  such  notice  is  given, 
shall  be  entitled  to  and  may  forthwith  sign  judgment 
for  costs  in  the  form  contained  in  the  Schedule  (A.) 
to  this  act  annexed,  marked  No.  18,  or  to  the  like 
efiect. 

A  rule  to  discontinue  was  formerly  granted  in  ejectment  only  DuamHim' 
by  special  leave  of  the  court,  which  would  not  be  given  in  a  hard  '"'^' 
case ;  as,  after  a  special  verdict,  to  enable  the  plaintiff  to  adduce 
fresh  proof  in  contradiction.  The  leave  of  the  court  is  not  now 
necessary  in  the  case  of  a  sole  claimant  discontinuing  against  one 
of  several  defendants,  but  it  is  required  in  the  case  of  one  of 
several  claimants  (s.  201,  itifra), 

201.  In  case    one  of  several   claimants  shall  be  Diteontiiiu- 
desirous  to  discontinue,  he  may  apply  to  the  court  or  tum  by  one 
a  judge  to  have  his  name  struck  out  of  the  proceed-  ^fj^fj^j 
ings,  and  an  order  may  be  made  thereupon  upon  such 
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Judgment 
for  not  pro- 
ceeding to 
trial  after 
notice. 


Defendant 
may  confess 
the  actioD. 


ConfeMion 
by  one  of 
Mveral  de- 
fcndanta  de- 
fending te- 
parmicly  for 
part. 


terms  as  to  the  court  or  judge  may  seem  fit,  and  the 
action  shall  thereupoa  proceed  at  the  suit  of  the  other 
claimants. 

202.  If  afler  appearance  entered  the  claimant,  with- 
out going  to  trial,  allow  the  time,  allowed  for  going 
to  trial  bj  the  practice  of  the  court  in  ordinary  cases 
after  issue  joined,  to  elapse,  the  defendant  in  eject- 
ment may  give  twenty  days'  notice  to  the  claimant  to 
proceed  to  trial  at  the  sittings  or  assizes  next  after 
the  expiration  of  the  notice  ;  and  if  the  claimant 
afterwards  neglects  to  give  notice  of  trial  for  sncfa 
sittings  or  assizes,  or  to  proceed  to  trial  in  pursuance 
of  the  said  notice  given  by  the  defendant,  and  the 
time  for  going  to  trial  shall  not  be  extended  by  the 
court  or  a  judge,  the  defendant  may  sign  judgment  in 
the  ibrm  contained  in  the  Schedule  (A.)  to  this  act 
annexed,  marked  No.  19,  and  recover  the  costs  of 
defence. 

The  procedure  under  this  section  is  similar  to  that  under 
s.  101  (anie,  p.  92). 

203.  A  sole  defendant  or  all  the  defendants  in 
ejectment  shall  be  at  liberty  to  confess  the  action  as 
to  the  whole  or  part  of  the  property,  by  giving  to 
such  claimant  a  notice  headed  in  tibie  court  and  clause, 
and  signed  by  the  defendant  or  defendants,  such 
signature  to  be  attested  by  his  or  their  attorney  ;  and 
thereupon  the  claimant  shall  be  entitled  to  and  may 
forthwith  sign  judgment  and  issue  execution  for  the 
recovery  of  possession  and  costs  in  the  form  contained 
in  the  Schedule  (A.)  to  this  act  aosexed,  marked 
No*  20,  car  to  the  like  e£Eect. 

This  seetion  provides  for  the  ease  of  a  eonfession  (ttmhie), 
after  appearance  to  the  writ ;  for  judgment  by  de&ult  may  be 
signed  on  non-appearance  (s.  177,  attU,  p.  147). 

This  notice  is  not  a  co^ovt/ within  the  1  &  2  Vict.  c.  110,  s.  9. 

The  notice  should  6e,  as  nearly  as  possible^  in  the  words  of  the 
section  ;  be  entitled  in  the  court  and  cause;  and  be  attested  by 
an  attorney,  stating  himself  to  be  **  attorney  for  the  defendMit." 

A  judgment  signed  on  a  confession  given  by  a  tenant  in  pos- 
session, by  coUusion  with  the  claimant,  will  be  set  aside  at  the  in- 
stance of  the  landlord,  so  that  be  may  be  admitted  to  defend  (Dm 
d.  L9ek4  V.  Franklin,  7  Taunt.  9 :  Doe  y.  Z>yer,  3  DowL  S96>. 

The  R.  G.,  H.  T.  1853,  rr.  155^157,  poH^  do  not  seem  to  ap- 
ply to  notices  under  this  section. 

204.  In  case  one  of  several  defendants  in  ejectment, 
who  defends  separately  for  a  portion  of  the  proper^ 
for  which  the  other  defendant  or  defendants  do  not 
defend,  shall  be  desirous  of  confessing  the  claimant's 
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title  to  sach  portion,  be  maj  gire  a  like  notice  to  the 
claimant ;  and  thereupon  the  claimant  Bhall  be  entitled 
to  and  ma  J  forthwith  sign  judgment  and  issue  execu- 
tion for  the  recovery  of  possession  of  such  portion  of 
the  property,  and  u>r  the  costs  occasioned  by  the 
defence  relating  to  the  same,  and  the  action  maj  pro- 
ceed as  to  the  residue. 

205.  In  case  one  of  several  defendants  in  ejectment,  confeMion 
who  defends  separately  in  respect  of  property  for  Jyenu^de- 
which  other  defendants  also  defend,  shall  be  desirous  J|.JJ5*}i,7^" 
of  confessing  the  claimant's  title  he  may  give  a  like  same  pro- 
Botice  thereof ;  and  thereupon  the  claimant  shall  be  ^''^y* 
entitled  to  and  may  sign  judgment  against  such  de- 
fendant for  the  costs  occasioned  by  hia  defence^  and 

may  proceed  in  the  action  against  the  other  defend- 
ants to  judgment  and  execotion. 

206.  It  shall  not  be  necessary  before  issuing  execu-  FonnaUntrr 
tion  upon  any  judgment  under  the  authority  of  this  on  the^roif^ 
act  to  enter  the  proceedings  upon  any  roU,  but  an  ]inn«ce«»ary 
tnctpttttr  thereof  may  be  made  upon  paper,  shortly  of  execution. 
describing  the  nature  of  the  judgment  according  to 

the  practice  heretofore  used,  and  judgment  may  there- 
upon, be  signed,  and  costs  taxed,  and  execution  issued, 
according  to  the  practice  heretofore  used  :  provided 
neverthelBss,  that  the  proceedings  may  be  entered 
upon  the  roll  whenever  the  same  may  become  neces- 
sary for  the  purpose  of  evidence,  or  of  bringing  error^ 
or  the  like. 

Although  this  section  is  placed  among  the  sections  of  this  sta- 
tute which  relate  exclusively  to  the  action  of  ejectment;  it  applies, 
it  wiH  be  observed,  to  miyjidgmeni  under  tht  authority  qf  tkU  9cU 
and,  consequently,  of  the  other  acts  in  which  this  is  incorporated. 
It  did  not  however  apply  to  judgments  in  replevin,  nor  to  judg- 
ments signed  on  the  return  of  writ  of  trial,  nor  in  suits  removed 
by  eerikfrari  flrom  inferior  courts.  But  see  now  R.  G.,  H.  T.  1858. 
rr.  70,  71,  potii  whereby  uniformity  of  procedure  upon  judg- 
ments is  provided. 

See  as  to  entering  a  judgment,  Frewen  v.  LethbridgB  (7  W.  R. 
442,  Ex.,  £.  T.  1859),  and  note  to  s.l39  {ante,  p.  119). 

See  as  to  taxing  costs,  R.  G.,  H.  T.  1853,  rr.  59—61,  poet ;  and 
FUld  V.  Partridge  (7  Exch.  689). 

207.  The  effect  of  a  judgment  in  an  action  of  eject-  F?*'®'. 
ment  under  this  act  shall  be  the  same  as  that  of  a  juxlg-      ^^° 
ment  in  the  action  of  ejectment  hereto  used. 

It  has  therefore  been  held  that  a  defendant  in  execution  for 
coats  is  entitled  to  his  discharge  at  the  expiration  of  one  year 
under  48  Geo.  3,  c.  123  {Humphrey »  v.  Franker  8  C.  B.,  N.  S. 
765). 

The  effect  of  a  Judgment  in  ejectment  is  fully  stated  in  Atlin 
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T.  Parker  (2  Burr.  665).    It  ii  conclusiTe  evidence  of  the  title  of 
the  claimant  to  all  the  mesne  profits  accruing  subsequently  to  the 
date  of  the  claim  alleged  in  the  writ,  which  must  be  laid  sabee- 
quent  to  the  time  when  the  right  of  entry  accrued.    See  Doe  v. 
WeUsman  (2  Exch.  368);  and  the  judgment  of  Parke.  B.,   in 
Tacmer  v.  Coalbraok  Steam  Company  {5  Exch.  932) :  see  also  fFiU 
kituon  ▼.  Kirbg  (16  C.  B.  430);  and  Barneti  ▼.  Gml4/ord,  Eari  qf 
(L.J.  24,  Ex.  81). 
C.  L.  P.  A.         The  C.  L.  P.  A.  1854,  s.  93,  provides  that  the  claimant  in  a 
1854, ».  93.      gecond  ejectment  for  the  same  premises  against  the  same  de- 
fendant may  be  ordered  to  give  security  for  costs;  see  note 
thereon,  poti. 

£fl*in*eCTor        ^^'  ^^^^  "^^7  ^  brought  in  like  manner  as  in 
in  ejectment.  Other  actions  upon  anj  judgment  in  ejectment,  after  a 
special  verdict /bund  by  the  jury,  or  a  bill  of  except 
tionSy  or  by  consent  after  a  special  case  stated^  but, 
except  in  the  case  of  such  consent  as  aforesaid^*  exe- 
cution shall  not  be  thereby  stayed,  unless  tbe  plaintiff 
in  error  shall,  within  four  clear  days  after  lodging  the 
memorandum  alleging  error,  or  alter  the  signing  of 
the  judgment,  whichever  shall  last  happen,  or  before 
execution  executed,  be  bound  unto  the  claimant^  who 
shall  have  recovered  judgment  in  such  action  of  eject- 
ment, in  double  the  yearly  value  of  the  property,  and 
double  the  costs  recovered  by  the  judgment,  with 
condition,  that  if  the  judgment  shall  be  affirmed  by 
the  Court  of  Error,  or  the  proceedings  in  error  be  dis- 
continued by  the  plaintiff  therein,  then  the  plaintiff  in 
error  shall  pay  such  costs,  damages  and  sum  or  sums 
of  money  as  shall  be  awarded  upon  or  after  such  judg- 
ment affirmed  or   discontinuance ;    and   it  shall  be 
lawful  for  the  court  wherein  execution  ought  to  be 
granted  upon  such  affirmation  or  discontinuance,  upon 
the  application  of  the  claimant,  to  issue  a  writ  to 
inquire  as  well  of  the  mesne  profits  as  of  the  damage 
by  any  waste  committed  after  the  first  judgment  in 
ejectment,  which  writ  may  be  tested  on  the  day  on 
which  it  shall  issue,  and  be  returnable  immediately 
after  the  execution  thereof;   and  upon  the  return 
thereof  judgment    shall    be    given,   and    execution 
awarded  for  such  mesne  profits  and  damages,  and  also 
for  costs  of  suit. 

This  section  is  partly  a  re-enactment  and  adaptation  to  the 
new  action  of  ejectment  of  the  stat  16  &  17  Car.  2,  c.  8,  as.  8, 4. 
It  requires  bail  in  error  to  be  given  only  by  the  defendant  below. 


*  "The  wordi  In  itallet  appear  to  have  been  left  in  hj  mistake;  tbey  refer 
to  a  elanie  which  wm  atmck  out  of  the  biU  in  the  House  of  Lorde.'*  Chit. 
8t«t.  Srd  edit  vol  11.  p.  752,  n.  (e). 
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The  claimant,  tberefora,  may  bring  error  without  giving  bail :  aee 
a.  151,  and  note  {ante,  p.  129). 

The  bail  in  error  (16  &  17  Car.  2,  c.  8)  were  not  chargeable 
in  an  action  on  the  recognizance  with  metne  profits,  where  they 
bad  not  been  aicertained  by  a  writ  of  inquiry  (Doe  ▼.  Sawytr, 
2  M.  &  S.  247). 

209.  Every  tenant  to  whom  any  writ  in  ejectment  T*™°^*« 
shall  be  delivered,  or  to  whose  .knowledge  it  shall  Sr^i^Mtineiit 
come,  shall  forthwith  give  notice  thereof  to  his  land-  ^  Undiord. 
lord,  or  his  bailiff  or  receiver,  under  penalty  of  forfeit- 
ing the  valne  of  three  years'  improved  or  rack  rent  of 

the  premises  demised  or  holden  in  the  possession  of 
such  tenant,  to  the  person  of  whom  he  holds,  to  be 
recovered  by  action  in  any  court  of  common  law  hav- 
ing jurisdiction  for  the  amount. 

The  court  will,  in  some  instances,  set  aside  regular  Judgments 
at  the  instance  of  a  landlord,  on  the  ground  that  he  has  not  re- 
oeived  notice  of  the  proceeding  (s.  172,  n.,  ante,  p.  145). 

The  object  of  this  section  is  to  insure  his  obtaining  immediate 
information  from  the  tenant,  so  that  he  may  enter  an  appearance 
if  necessary  (s.  172,  ante,  p.  148). 

The  improved  or  rack  rent  here  mentioned  is  not  the  rent  re- 
served, but  such  a  rent  as  might  be  fairly  agreed  on  at  the  time 
of  the  service  of  the  writ,  in  case  the  premises  were  then  to  be  let 
{Croker  v.  FothergUl,  2  B.  &  A.  652). 

The  11  Geo.  2,  c.  19,  s.  12,  of  which  this  section  is  a  re-enact-  Inyikaieam 
ment,  has  been  held  to  extend  to  those  cases  only  where  eject-  ^'^J^'* 
ments  are  brought  which  are  inconsistent  with  the  landlord's      ^ 
title ;  and  therefore  a  tenant  to  a  mortffagor,  who  did  not  give 
him  notice  of  an  ejectment  brought  by  the  mortgagee  to  enforce 
an  attornment,  was  held  not  to  be  liable  to  the  penalties  there 
mentioned;  the  act  expressly  permitting  an  ejectment  to  be 
brought  for  such  a  purpose  {Buckley  v.  Buckley,  1  T.  R.  647). 

Though  the  4  Anne,  e.  16,  and  11  Gea  2,  c.  19,  have  almost 
entirely  dispensed  with  the  necessity  of  such  a  proceeding,  an 
attornment  is  still  desirable  where  a  mortgagor  in  possession  has 
made  a  lease  after  the  mortgage.  The  mortgagee  cannot,  by 
merely  giving  the  lessee  notice,  entitle  himself  to  distrain  for 
rent ;  and  attornment  ia  necessary  to  create  between  them  the 
relation  of  landlord  and  tenant  {Evane  v.  Elliot^  9  A.  &  E.  842). 

210.  In  all  cases  between  landlord  and  tenant,  as  Proceedings 
often  as  it  shall  happen  that  one  half-year's  rent  shall  bj  iradSord^ 
be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the  ^J^^^Jf^*  ^ 
same  is  due,  hath  right  by  law  to  re-enter  for  the  non- 
payment thereof,   such  landlord  or  lessor  shall  and 

may,  without  any  formal  demand  or  re-entry,  serve  a 
writ  in  ejectment  for  the  recovery  of  the  demised  pre- 
mises, or  in  case  the  same  cannot  be  legally  served,  or 
no  tenant  be  in  actual  possession  of  the  premises,  then 
such  landlord  or  lessor  may  affix  a  copy  thereof  upon 
the  door  of  any  demised  messuage,  or  in  case  such 
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ftction  in  ejectment  shall  not  be  for  the  recovery  of 
any  messuage,  then  upon  some  notorious  place  of  the 
lands,  tenements  or  hereditaments  comprised  in  such 
writ  in  ejectment,  and  such  affixing  shall  be  deemed 
legal  service  thereof,  which  serrice  or  affixing  such 
writ  in  ejectment  shall  stand  in  the  place  and  stead  of 
a  demand  and  re-entry  ;  and  in  case  of  judgment 
against  the  defend^t  for  non-appearance,  if  it  ahall 
be  made  appear  to  the  conrt  where  the  said  action  ia 
depending,  bj  affidavit,  or  be  proved  upon  the  trial  in 
case  the  defendant  appears,  that  half  a  jeaPs  rent  was 
due  before  the  said  writ  was  served,*  and  that  no 
sufficient  distress  was  to  be  found  on  die  demised 
premises  countervailing  the  arrears  then  due,  and  that 
the  lessor  had  power  to  re-enter,  then  and  in  every 
such  case  the  lessor  shall  recover  judgment  and  exe- 
cution in  the  same  manner  as  if  the  rent  in  arrear 
had  been  legally  demanded,  and  a  re-aitry  made  ;  and 
in  case  the  lessee  or  his  assignee,  or  other  person 
claiming  or  deriving  under  the  said  lease,  shall  permit 
and  suffer  judgment  to  be  had  and  recovered  on  aach 
trial  in  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears,  tc^ether 
with  full  costs,  and  without  proceeding  for  relief  in 
equity  within  six  months  after  such  execution  exe- 
cuted, then  and  in  such  case  the  said  lessee,  his 
assignee,  and  all  other  persons  claiming  and  deriving 
under  the  said  lease,  shall  be  barred  and  foreclosed 
from  all  relief  or  remedy  in  law  or  equity,  other  than 
by  bringing  error  for  reversal  of  such  judgment,  in 
case  the  same  shall  be  erroneous,  and  the  said  landlord 
or  lessor  shall  from  thenceforth  h(Ad  the  said  demised 
premises  discharged  from  such  lease  ;  and  if  on  snch 
ejectment  a  verdict  shall  pass  for  the  defendant,  or 
the  claimant  shall  be  nonsuited  therein,  then  in  every 
snch  case  such  defendant  shall  have  and  recover  his 
costs ;  provided  that  nothing  herein  contained  shall 
extend  to  bar  the  right  of  any  mortgagee  of  such  lease, 
or  any  part  thereof,  who  shall  not  be  in  possesaioa,  so 
as  such  mortgagee  shall  and  do,  within  six  months 
ufi&c  such  judgment  obtained  and  execution  executed, 
pay  all  rent  in  arrear,  and  all  costs  sad  dami^ges  sos- 
tained  by  such  lessor  or  person  entitled  to  the  re- 
mainder or  reversion  as  aforesaid,  and  perform  all  the 


*  In  prooMdlog  und«r  thiB  tectlon,  It  woald  teem  ir«Q  to  b«  aUe  to  ptort 
that  the  hair-year*!  xent  wa«  due  before  the  writ  was  **  taed  out**  {Dee  d. 
GreUon  f .  Roe,  4  €.  B.  S76). 
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corenants  and  agreements  which,  on  the  part  and 
behalf  of  the  first  lessee,  are  and  ought  to  be  per- 
fanoed. 

This  section  is  a  re-enactment  of  4  Geo.  2,  e.  28,  s.  2,  the  cases  /n  tehai  catet 
decided  upon  which  are  collected  in  1  Wms.  Saund.  287  a.  this  teetion 

The  proTisiona  of  this  section  apply  to  those  cases  only  >rhere  <^'*^' 
tbe  light  to  enter  is  absolute  (not  quotuque),  and  where  the  lease 
upon  soch  re-entry  is  forfeited  (Doe  d.  Darke  v.  Bowditeh,  8  Q.  B. 
973).  By  the  22  &  23  Vict.  c.  85,  s.  3,  the  assignee  of  part  of  the 
re? oiion,  where  the  rent  has  been  apportioned,  has,  in  respect  of 
such  apportioned  rent,  the  same  benefit  of  a  condition  for  re- 
entry for  non-payment  of  that  rent,  as  if  the  apportioned  rent 
had  been  specifically  resenred  upon  the  original  lease,  as  incident 
to  bis  psrt  of  the  reversion. 

The  right  of  re-entry  (under  the  statute)  is  not  necessarily 
waited  by  taking,  before  the  time  limited  for  payment  to  save  the 
forfeiture,  an  imsmffieieut  distress  for  the  rent,  even  though  the 
lessor  continue  in  possession  under  the  distress  after  the  time  so 
fisaited  {Dee  d.  Taylor  v.  Joknton^  1  Stark.  411) ;  but  a  right  of 
entry  for  forfeitnr*  may  be  waived  by  bringing  an  action  for  rent 
accriied  due  subsequent  to  the  forfeiture  {Dendy  v.  NiehoHf  4  C. 
B.,  N.  S.  876).  A  demand  of  rent  is  not  necessarily  a  waiver 
{Blytk  V.  Detmel,  13  C.  B.  178). 

It  most  clearly  appear  that  the  landlord  had  a  power  to  re- 
enter in  respect  of  the  non-payment  of  half  a  year's  rent  remain- 
ing aetoally  due  (Cb/etwortA  v.  ^^s,  10  C.  B.,  N.  S.  103 ;  L.  J., 
20,  C.  P.  220)  at  the  time  of  issuing  the  writ  (Z>of  d.  Duron  v. 
Ak,  7  C.  B.  134). 

No  demand  of  rent  is  necessary,  as  at  common  law,  even  if  the  Demand  of 
proviso  for  re-entry  is  expressed  to  be  in  case  of  the  rent  in  rm/Mi- 
anvar  being  faa^My  demanded  ( Doe  v.  Jlezander,  2  M.  &  S.  525).   "««*»nr' 
It  nay  be  otherwise  if  there  is  an  express  covenant  not  to  enter 
without  demand  (Dm  v.  WiUem,  5  B.  &  A.  385),  and  where  the 
cooditioD  waa,  that  on  payment  of  half  a  year's  rent  the  landlord 
Bight  re-enter  for  die  same  tiU  it  were  Jnlly  eaii^kdj  it  was  held 
that  be  ooald  not  proceed  ander  the  4  Oeo.  2,  c.  28  {Doe  d.  DorAt 
T.  MemdUeK  •&•  Mpra). 

The  writ  must  be  dated  after  the  last  day  when  the  rent  ought 
to  he  paid  (Doe  ▼.  Shaeeereee,  3  B.  &  C.  754). 

The  action  can  only  be  sustained  in  case  there  is  no  sufficient  jfon^gMeni 
^i<tress  on  the  premises,  and  the  insufficiency  of  the  distress  ditinu. 
most  be  clearly  established  {Doe  d.  Foreter  v.  Wandlase,  7  T.  R. 
117);  every  part  of  the  premises  must  be  searched  {Reet  v.  King, 
2  B.  ft  B.  514 ;  see  also  Price  v.  Worwood,  4  H.  &  N.  512).  If 
t  broker  going  to  distrain,  by  using  reasonable  diligence  would 
■Mt  fiad  sufficient  to  distrain,  this  will  constitute  an  insufficiency 
within  the  section  {Doe  d.  Haverson  v.  Franks,  2  C.  &  K.  678). 
So  if  the  tenant,  by  locking  up  the  premises,  prevents  the  goods 
from  hang  found,  that  is,  "got  at,*'  to  distrain  {Doe  v.  Dyton,  M. 
*  M.77:  Dof  v.Cto,  5  D.  &  L.  272;  Romily  Y.Fyerrfi,  4  W.  R. 
26,  Ex^  If.  T.  1855).  Proof  that  no  sufficient  distress  waa  found 
w  the  premiaes  on  any  one  day  after  the  time  limited  for  pay- 
iBcnt  or  the  rent,  to  save  the  forfeiture,  is  fnrimd-facie  evidence, 
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and  is  suflBcient  to  bring  the  case  within  the  statute,  unless  the 
defendant  shows  that  there  was  a  sufficient  distress  (Z>oe  ▼./Wftas, 
15  East,  286). 

It  would  seem  that  the  goods  of  a  person  who  is  in  chai^  of 
part  of  the  property  on  behalf  of  the  plaintiff^  need  not  be  taken 
into  account  as  distrainable  in  proceedings  under  this  section 
(  WJieeUr  v.  Stevenson,  6  H.  &  N.  155  ;  L.  /.  30,  Ex.  46). 

The  intention  of  this  section,  as  was  that  of  4  Geo.  2,  c  28, 
8.  2,  is  to  relieve  the  landlord  Arom  the  inconvenience  of  con- 
tinuing liable  to  an  uncertainty  of  possession ;  it  being  in  the 
power  of  the  tenant  to  offer  him  a  compensation  ai  a«y  Hwme,  in 
order  to  found  an  application  for  relief  against  the  forfeiture  in  a 
Court  of  Equity ;  and  to  confine  the  tenant  to  eix  calendar  ssosfAf 
after  execution  executed  for  his  doing  this  {Doe  v. Lewis,  1  Buit. 
619).  This  section  prescribes  the  mode  of  proceeding  in  two 
cases,  viz. :  Istly,  in  the  case  of  judgment  against  the  defeniiant 
for  non-appearance;  2ndly,  in  the  case  of  the  action  coming  on. 
for  trial. 

1.  In  the  case  of  judgment  by  default,  an  affidavit  roust  be 
made  that  half  a  year's  rent  was  due  at  the  time  when  {Cofes- 
toortk  V.  Spokes,  uH  supra)  the  writ  was  served  {qiuere  sued  out, 
vide  tfi/ra)  ;  that  no  sufficient  distress  was  to  be  found  upon  the 
premises  countervailing  the  arrears  then  due ;  and  that  the  lessor 
(claimant)  had  power  to  re-enter. 

Great  precision  was  formerly  required  in  the  affidavit  as  to 
ha^  a  year*s  rent  (and  not  more)  being  due ;  upon  the  ground 
that  a  landlord  has  no  right  to  lie  by  for  a  length  of  time  (for 
instance,  a  whole  year),  and  then  seek  thus  to  render  the  provi- 
sions  of  the  section  available  ( Doe  d.  Powell  v.  Rowe,  9  Dowl.  548, 
per  Coleridge,  J. ;  but  see  Doe  d.  Gretton  v.  Roe,  4  C.  B.  576  ;  and 
Cross  V.  Jordan,  8  Exch.  149). 

It  would  seem,  also,  from  the  qiuere  to  Doe  d.  Greilcm  v.  Hoe 
{ubi  supra),  that  it  would  be  better  that  the  affidavit  should  sute 
the  rent  to  be  due  before  the  writ  was  sued  out. 

Where  judgment  has  been  obtained  upon  an  affidavit,  which 
the  claimant  is  apprehensive  may  be  held  to  be  defective,  the 
court  will  allow  the  judgment  to  be  superseded,  and  another 
judgment  to  be  signed,  on  an  amended  affidavit  {Doe  d.  Gretton 
V.  Roe,  ubi  supra). 

The  motion  for  judgment,  where  the  defendant  does  not  appear, 
is  absolute  in  the  first  instance  (Cross  v.  Jordan,  uln  supra  ;  and 
rouens  V.  Keen,  2  C.  B.,  N.  S.  884). 

If  there  is  a  sufficient  distress  on  the  premises,  the  statute  does 
not  apply ;  and  the  lessor  must  proceed  at  common  law,  as  before 
the  statute  {Doe  d.  Forster  v.  Wandlass,  ubi  supra),  and  subject 
himself  to  all  the  risks  and  inconveniences  of  so  proceeding 
(Adams,  Eject  121 ;  and  1  Wms.  Saunders,  281  b,  et  seq.)}  un'ess 
the  terms  of  the  lease  provide  against  the  lessee's  right  to  a  l^al 
demand  of  the  rent  {Doe  d.  Harris  v.  Masters,  2  B.  &  C.  490). 

2.  In  the  case  of  the  action  coming  on  for  trial,  the  claimant, 
in  order  to  recover,  must  prove  that,  which  he  must,  in  the  case 
of  judgment  by  default,  sute  in  the  affidavit  {Doe  v.  Lewis,  I 
Burr.  619). 

Where  a  landlord  or  lessor  proceeds  for  the  recovery  of  a  dwell- 
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ing-hooe  and  oAer  pvemises  demiied  by  one  lease,  if  the  dwell- 
ing-booie  is  unoccupied,  and  the  rest  of  the  premises  is  in  the 
occapstion  of  a  tenant,  service  of  the  writ  of  ejectment  may  be 
effected  by  personally  serving  the  tenant  with  a  copy,  and  affixing 
soother  on  the  front  door  of  the  hoase  ( Clinton,  Lord  v.  Waltt, 
2  Jar.,  N.  S.  1096,  Ex.  M.  T.  1856). 

See  now  the  provisions  for  relief  of  tenants  against  forfeiture,  C.  L,  P.  A, 
C,  L  P.  A.  1860,  sa.  1— 11 ,  pott.  l»«®- 

211.  In  case  the  said  lessee,  his  assignee  or  other  Leswepro- 
person  claiming  any  right,  title  or  interest,  in  law  or  ^'^^{"^JjJ^  to 
eqoity  o^  in,  or  to  the  said  lease,  shall,  within  the  baTeinjunc 
time  aforesaid,  proceed  for  relief  in  any  court  of  JtSSjout  piy- 
equitj,  such  person  shall  not  have  or  continue  any  mentofrent 
injanction  against  the   proceedings  at  law  on  such  ■°***''*'*' 
ejectment,  unless  he  does  or  shall,  within  forty  days 
Bext  after  a  full  and  perfect  answer  shall  be  made  by 
the  claimant  in  such  ejectment,  bring  into  court,  and 
lodge  ivith  the  proper  officer,  such  sum  and  sums  of 
HKmey  as  the  lessor  or  landlord  shall  in  his  answer 
swear  to  be  due  and  in  arrear  over  and  above  all  just 
sllowances,  and  also  the  costs  taxed  in  the  said  suit, 
there  to  remain  till  the  hearing  of  the  cause,  or  to  be 
paid  out  to  the  lessor  or  landlord  on  good  security, 
subject  to  the  decree  of  the  court ;  and  in  case  such 
proceedings  for  relief  in  equity  shall  be  taken  within 
the  time  aforesaid,  and  after  execution  is  executed, 
the  lessor  or  landlord  shall  be  accountable  only  for  so 
iDDch  and  no  more  as  h^shall  really  and  bona  fide^ 
▼ithont  fraud,  deceit,  or  wilful  neglect,  make  of  the 
demised  premises  from  the  time  of  his  entering  into 
tlie  actual  possession  thereof;  and  if  what  shall  be  so 
nude  by  the  lessor  or  landlord  happen  to  be  less  than 
the  rent  reserved  on  the   said   lease,  then  the  said 
lessee  or  his  assignee,  before  he  shall  be  restored  to 
bis  possession,  shidl  pay  such  lessor  or  landlord  what 
the  money  so  by  him  made  fell  short  of  the  reserved 
rent  for  the  time  such  lessor  or  landlord  held  the  said 
lands. 

See  as  to  relief  formerly  afforded  by  the  Court  of  Chancery, 
iVaeftfjp  T.  DvA*  rf  Somerset^  and  notes  thereto,  in  Tudor's  Lead- 
ing Cases  in  Equity,  2nd  edit.  vol.  ii.  pp.  895,  et  seq, 

212.  If  the  tenant  or  his  assignee  do  or  shall,  at  any  Tenant  pay- 
time  before  the  trial  in  such  ejectment,  pay  or  tender  JjJfhcoS* 
to  the  lessor  or  landlord,  his  executors  or  administra-  proceedings 
tore,  or  his  or  their  attorney  in  that  cause,  or  pay  into  ***  **••"• 
the  court  where  the  same  cause  is  depending,  all  the 
rent  and  arrears,  together  with  the  costs,  then  and  in 
ench  case  all  farther  proceedings  on  the  said  ejectment 
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end,  or  been  extin^ished  by  regular  notice  (  Doe  d.  Tmdai  ▼.  Roe, 
ubi  9upra),  It  does  not  apply  where  a  right  of  entry  is  claimed 
for  non-performance  of  covenants ( I>oe  d.  Cmtdley  ▼.  Skarptey,  Id 
M.  &  W.  658) :  nor  where  the  title  to  the  premises  is  in  dispute 
(Doe  d.  Saunders  ▼.  Roe,  1  Dowl.  4). 

A  tenant  may  avail  himself  of  the  statute  against  his  under- 
tenant {Doe  d.  Watit  v.  Roe,  5  DowL  513)  ;  and  a  tenant  id  com- 
mon may  take  advantage  of  it  ( Doe  v.  Rotherham,  6  Dowl.  690). 

The  demand  of  possession  must  be  in  writing. 

It  must  be  served  personally,  or  left  at  the  dwelling-house  or 
usual  abode  of  the  tenant.  Where  the  tenant  had  gone  to  America, 
service  of  the  demand,  by  leaving  the  demand  on  the  premises 
(the  tenant's  wife,  who  was  in  possession,  having  refused  to  take 
it),  was  held  only  sufficient  to  entitle  the  landlord  to  a  rule  niti  to 
show  cause  why  the  service  should  not  be  deemed  good  service 
(Doe  d.  Selgood  v.  Roe,  1  W.  W.  &  Har.  206). 

If  the  tenant  refuses  to  deliver  up  possession,  according  to  the 
demand,  the  landlord  may  then  sue  out  a  writ  of  ejectment,  and 
at  the  foot  of  it  address  a  notice  to  the  tenant  requiring  him  to 
find  bail,  if  ordered  by  the  court,  or  a  judge,  in  the  terms  of  the 
section. 

The  notice  should  be  signed  by  the  landlord  or  his  agent  (Jnnm. 

1  D.  &  R.  435 ;  Doe  d.  Beard  v.  Roe,  1  M.  &  W.  300)  ;  but  no 
affidavit  of  the  fact  of  the  agency,  if  it  is  signed  by  an  agent,  is 
necessary  (Doe  d.  Geldart,  1  W.'W.  &  Har.  346)  ;  the  writ  and 
notice  are  to  be  served  as  an  ordinary  writ  of  ejectment  (s.  170,  n., 
ante,  p.  140). 

If  the  tenant  does  not  appear  to  the  writ,  there  may  be  judg- 
ment against  him  as  above  provided. 

If  the  tenant  enters  an  appearance,  the  landlord  may  either 
move  the  court,  or  take  out  a  summons  at  chambers,  calling  upon 
the  tenant  to  show  cause,  &c.  in  the  terms  of  the  section.  The 
application,  either  to  the  court  or  to  a  judge  at  chambers,  must 
be  founded  on — 

1.  An  affidavit  of  service  of  the  writ  and  notice. 

2.  Production  of  the  lease  or  agreement,  or  a  counterpart  or 
duplicate,  properly  stamped  (Doe  d.  Caulfield  v.  iZoe,  3  Bing. 
N.  C.  329  ;  Doe  d.  Holden  v.  Rtahworth,  4  M.  &  W.  74),  accom- 
panied  by  an  affidavit  of  the  due  execution  thereof.  This  affida- 
vit need  not  be  made  by  the  attesting  witness  ( Doe  d.  Gowland  v. 
Roe,  6  Dowl.  35  ;  and  see  now  C.  L.  P.  A.  1854,  s.  26,  poet), 

8.  An  affidavit,  stating  that  the  premises  have  been  actually 
enjoyed  under  the  lease  or  agreement  produced,  and  specially 
referring  to  such  lease,  agreement,  counterpart  or  duplicate, 
which  ought  to  be  annexed  to  the  affidavit  {Doe  d.  Fouean  v.  Roe, 

2  L.  M.  &  P.  322) ;  and  showing  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  a  regular  notice  to  quit  {Doe 
d.  Topping  V.  Boatt,  7  DowL  487);  and  that  possession  has  been 
lawfully  demanded  in  the  manner  prescribed  by  this  section.  The 
affidavit  should  also  state  the  annual  value  of  the  property,  so  as 
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to  enable  the  court  to  fix  the  amount  for  which  security  (if 
ordered) is  to  be  given. 

The  rule  nwi,  or  summons,  may  require  that  the  claimant  shall  Judgmau. 
be  at  liberty  to  sign  judgment,  if  the  defendant  does  not  give 
security  within  the  time  limited  {Doe  ▼.  Roe^  2  Dowl.  180). 

A  retaking  of  the  premises  by  the  defendant  may  be  shown  for 
cause  against  the  rule  or  summons  {Roe  d.  Durantv,  Do€t  6  Bing. 
574).  If  no  cause  is  shown  against  the  rule  or  summons,  then 
on  the  usual  affidavit  of  service,  the  rule  will  be  made  absolute, 
or  an  order  upon  the  summons  will  be  made  at  chambers. 

The  rule  or  order  should  be  duly  served ;  and,  if  disobeyed, 
the  plaintiff,  upon  filing  affidavits  verifying  the  order,  and  show- 
ing service  and  default,  will  be  at  liberty  to  sign  judgment. 

In  cases  under  this  section,  the  court  will  only  give  a  reasonable  Cbift. 
sum  for  the  costs,  and  nothing  for  mesne  profits  {Doe  d.  Sampton 
V.  Roe,  6  Moore,  54),  or  for  damages  alleged  to  have  been  caused 
to  the  value  of  the  premises  for  the  purposes  of  trade  {Doe  d. 
Marks  v.  Roe,  6  D.  &  L.  87). 

If  bail  is  ordered,  the  time  within  which  the  recognizance  is  Baa, 
to  be  entered  into  should  be  fixed  by  the  rule  absolute,  or  order 
at  chambers  {Doe  d.  Angletea  v.  Brown,  2  D.  &  R.  688). 

Bail  is  put  in,  in  the  ordinary  way,  and  the  tenant  should  join 
(but  see  s.  151,  and  note,  ante,  p.  129).  The  recognizance  is 
ordinarily  to  the  extent  of  a  year's  value  of  the  premises,  and  a 
reasonable  sum  for  costs  to  be  computed  by  the  master  {Doe  d. 
Lew  v.  Roe,  6  C.  B.  276). 

214.  Wherever  it  shall  appear  on  the  trial  of  any  On  trial  of 
ejectment^  at  the  suit  of  a  landlord  against  a  tenant,  JJJJfnt^' 
that  such  tenant  or  his  attorney  hath  been  served  tweeniand. 
with  due  notice  of  trial,  the  judge  before  whom  such  i^t juries 
cause  shall  con^e  on  to  be  tried  shall,  whether  the  to  give 
defendant  shall  appear  upon  such  trial  or  not,  permit  m'einepro-' 
the  claimant  on  the  trial,  after  proof  of  his  right  to  *^»  ^^^JJ  *® 
recover  possession  of  the  whole  or  of  any  part  of  the  or  to  a  day' 
premises  mentioned  in  the  writ  in  ejectment,  to  go  JP*®^** 
into  evidence  of  the  mesne  profits  thereof  which  shall 
or  might  have  accrued  from  the  day  of  the  expiration 
or  determination  of  the  tenant's  interest  in  the  same 
down  to  the  time  of  the  verdict  given  in  the  cause, 
or  to  some  preceding  day  to  be  specially  mentioned 
therein  ;    and  the  jury  on  the  trial  finding   for  the 
claimant  shall  in  such  case  give  their  verdict  upon 
the  whole  matter,  both  as  to  the  recovery  of  the  whole 
or  any  part  of  the  premises,  and  also  as  to  the  amount 
of  the  damages  to  be  paid  for  such  mesne  profits;  and 
in  such  case  the  landlord  shall  have  judgment  within 
the  time  hereinbefore  provided,  not  only  for  the  reco- 
very of  possession  and  costs,  but  also  for  the  mesne 
profits  found  by  the  jury  :    provided  always,  that 
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Mesne  pro- 

fits. 


nothing  hereinbefore  contained  shall  be  constmed  to 
bar  any  such  landlord  from  bringing  anj  action  for 
the  mesne  prints  which  shall  accrae  from  the  Terdtct, 
or  the  day  so  specified  therein,  down  to  the  day  of  the 
delivery  of  possession  of  the  premises  recoYO^  in  the 
ejectment. 

Damagca  may  be  recovered  under  ihii  section  lor  mesne  profits 
down  to  the  day  of  trial,  though  no  notice  of  trial  is  proved  ( if 
the  defendant  appears  at  the  trial),  and  alHiough  no  notice  of 
claim  of  mesne  profits  has  been  given  {Doe  d.  Thompatm  v« 
Hodgtm,  12  A.  &  £.  135  :  Smith  v.  Ptlt,  9  Exch.  S07) ;  but  scrict 
proof  of  title  is  required ;  and,  therefore,  where  the  defeodani 
does  not  appear,  it  may  sometimes  be  prudent  not  to  proceed  for 
the  mesne  profits,  which  may  be  recovered  in  a  subsequent  action 
(s.  218,  poitf  p.  172),  wherein  the  plaintiff's  title  will  be  protected 
by  estoppel  through  the  judgment  in  ejectment. 

As  to  judgment,  see  s.  185,  {anUt  p.  151). 


On  trials 
after  baU 
found,  Judi^e 
shall  not  stay 
the  execu- 
tion except 
by  consent 
or  on  tenant's 
finding  secu- 
rity. 


Bail  in  error 
to  discharge 
■uch  secu- 
rity. 


215.  In  all  cases  in  which  such  security  shall  have 
been  given  as  aforesaid,  if  upon  the  trial  a  verdict 
shall  pass  for  the  claimant,  unless  it  shall  appear  to 
the  judge  before  whom  the  same  shall  have  been  had 
that  the  finding  of  the  jury  was  contrary  to  the  evi- 
dence, or  that  the  damages  given  were  excessive, 
such  judge  shall  not,  except  by  consent,  make  any 
order  to  stay  judgment  or  execution,  except  on  condi- 
tion that  within  four  days  from  the  day  of  the  trial 
the  defendant  shall  actually  find  security,  by  the  re- 
cognizance oi  himself  and  two  sufficient  sureties,  in 
such  reasonable  sum  as  the  judge  shall  direct^  condi- 
tioned not  to  commit  any  waste,  or  act  in  the  nature 
of  waste,  or  other  wilful  damage,  and  not  to  sell  or 
carry  off  any  standing  crops,  hay,  straw  or  manure 
produced  or  made  (if  any)  upon  the  premises,  and 
which  may  happen  to  be  thereupon,  from  the  day  on 
which  the  verdict  shall  have  been  given  to  the  day  on 
which  execution  shall  finally  be  made  upon  the  judg- 
ment, or  the  same  be  set  aside,  as  the  case  may  be: 
provided  always,  that  the  recognizance  last  above 
mentioned  shall  immediately  stand  discharged  and  be 
of  no  effect,  in  case  proceedings  in  error  shall  be 
brought  upon  such  judgment,  and  the  plaintiff  in 
error  shall  become  bound  in  the  manner  hereinbefore 
provided. 

The  defendant  must  give  two  additional  sureties  on  bringing 
error,  although  he  has  before  given  two  sureties  in  the  action 
{Do9  d.  Dwant  v.  Moore^  1  Dowl  203). 


Recog- 
niiances  to 


216.  All  recognizances  and  securities  entered  into 
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as  last  aforesaid  maj  and  shall  be  taken  respectively  b«  tskm  u 
in  such  manner  and  by  and  before  such  persons  as  are  niMnoM  or 
])rovided  and  authorized  in  respect  of  recognizances  ^'^i  w^tiom 
of  bail  upon  actions  and  suits  depending  in  the  court  u^Jd? 
in  which  anj  such  action  of  ejectment  shall  have  been 
eommenoed ;  and  the  officer  of  the  same  court  with 
whom  recognizances  of  bail  are  filed  shall  file  such 
recognizances  and  securities,  for  which  respectively 
the  sum  of  two  shillings  and  sixpence,  and  no  more, 
shall  be  paid  ;*  but  no  action  or  other  proceeding  shall 
be  commenced  upon  anj  such  recognizance  or  security 
after  the  expiration  of  six  months  from  the  time  when 
p(»session  of  the  premises  or  any  part  thereof  shall 
actually  have  been  delivered  to  the  landlord. 

217.  In  all  actions  of  ejectment  hereafter  to  be  Landlord  to 
brought   in   any    of  her  Majesty's  courts  at  West-  J^JJ,";?** 
minster  by  any  landlord  against  his  tenant,  or  against  lands,  ac 
any  person  cluming  through  or  under  such  tenant,  for  !f  wru  in^^ 
the  recovery  of  any  lands  or  hereditaments  in  any  ejectment 
county,  except  Londcm  or  Middlesex,  where  the  te- 
'  Duey  shall  expire,  or  the  right  of  entry  into  or  upon 
huch  lands  or  hereditaments  shall  accrue  to  such  limd- 
lord,  in  or  after  Hilary  or  Trinity  terms  respectively, 
it  shall  be  lawful  for  the  claimant  in  any  such  action, 
St  any  time  within  ten  days  after  such  tenancy  shall 
expire,  or  right  of  entry  accrue  as  aforesaid,  to  serve 
a  writ  in  ejectment  in  the  form  contained  in  the  Sche- 
dule (A.)  to  this  act  annexed,  marked  No.  13,  except 
that  it  shall  command  the  persons  to  whom  it  is  directed 
to  appear  within  ten  days  after  service  thereof  in  the 
coQrt  in  which  such  action  may  be  brought ;  and  the 
like  proceedings  shall  be  thereupon  had  as  hereinbe- 
fore provided,  save  that  it  shall  be  sufficient  to  give  at 
least  six  clear  days'  notice  of  trial  to  the  defendant 
before  the  commission  day  of  the  assizes  at  which  such 
ejectment  is  intended  to  be  tried ;  and  any  defendant 
in  snch  action  may,  at  any  time  before  the  trial  thereof, 
apply  to  a  judge  by  summons  to  stay  or  set  aside  the 
proceedings,  or  to  postpone  the  trial  until  the  next 
arizes ;  and  it  shall  be  lawful  for  the  judge,  in  his  dis- 
cretion, to  make  such  order  in  the  said  cause  as  to  him 
fiiutU  seem  expedient. 


*  It  nuqr  be  here  mentioned  that  by  itat.  28  Viet.  e.  46,  ■.  I,  po^,  it  is 
nacttd,  that  aU  fees  payable  in  the  itiperlor  eoarti  of  common  law  and 
the  offlces  thereof  ahall  be  paid  by  itampi ;  the  manner  in  which  the  stamp* 
iball  U  applied  is  legnlatvd  by  R.  G.,  M.  T.  1869,  pott, 
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/nirhat  This  ii  a  re-enactment  of  the  11  Geo.  4  &  1  WilL  4,  c.  70, 

f<^*-  g.  35y  which  applied  only  where  the  right  of  entry  accrued  dmring 

or  immediately  tJUr  an  issuable  term,  and  not  where  an  aaaixe 
intervened  between  an  issuable  term  and  the  right  of  entry 
{Doe  d.  MUner  v.  Roe,  2  L.  M.  &  P.  678).  The  former  suture 
did  not,  nor  does  this  section,  apply  to  cases  where  the  premises 
are  situate  in  Middlesex  {Doe  d. Norrit  ▼.  Roe^  1  DowL  647),  nor 
in  London. 
Form  0/  This  writ  is  in  the  usual  form  of  writs  of  ejectment,  except 

^''^  that  the  time  for  appearance  is  ten  days.    The  subsequent  pro- 

ceedings are  the  same  as  in  other  actions  of  ejectment,  except 
as  to  the  length  of  the  notice  of  trial,  which  is  specially  limited 
above.  In  case  of  non-appearance,  judgment  may  be  signed ; 
and  the  affidavit  of  service  should  state  when  the  tenancy  expired 
or  right  of  entry  accrued,  in  order  that  it  may  appear  that  the 
proceedings  are  in  accordance  with  this  section. 

If  the  defendant  appears  at  the  trial,  he  waives  his  right  to  six 
days'  notice  of  trial  {Doe  d.  Antrolmi  v.  Jepeon^  8  B.  &  Ad.  402), 
At  Nisi  Prius,  it  cannot  be  objected  that  the  action  was  not 
commenced  within  ten  days  after  the  right  of  entry  accrued,  this 
being  only  an  irregularity  {Doe  d.  Rankin  ▼.  Brindiey,  4  B.  &  Ad. 
84). 

Saving  of  218.  Nothing  herein  contained  shall  be  construed  to 

dies.  prejudice  or  affect  any  other  right  of  action  or  remedy 

which  landlords  may  possess  in  any  of  the  cases  here- 
inbefore provided  for,  otherwise  than  hereinbefore  ex- 
pressly enacted. 

Sees.  221  (|wt^  p.  174). 

In  ejectment       219.  Where  an  action  of  ejectment  shall  be  brought 

gee™  h?*"     ^y  '^^y  mortgagee,  his  heirs,  executors,  administrators 

mortgagor*!    or  assignees,  for  the  recovery  of  the  possession  of  any 

pitBcipaUn^  mortgaged  lands,  tenements  or  hereditaments,  and  no 

terestand       guit  shall  be  then  depending  in  any  of  her  Maje8t}''s 

court  shall  be  courts  of  equity  in  that  part  of  Great  Britain  called 

f*u"^i  ^       England,  for  or  touching  the  foreclosing  or  redeeming 

tioo,  and  the  of  such  mortgaged  lands,  tenements  or  hereditaments, 

compe?the     ^^  *^®  pcrson  having  right  to  redeem  such  mortgaged 

mortgagee  to  lands,  tenements  or  hereditaments,  and  who  shall  ap- 

re-eonvey.      p^^^.  ^^^  become  defendant  in  such  action,  shall,  at  any 

time  pending  such  action,  pay  unto  such  mortgagee, 

or,  in  case  of  his  refusal,*  shall  bring  into  court,  where 

such  action  shall  be  depending,  all  the  principal  monies 

and  interest  due  on  such  mortgage,  and  also  all  such 

costs  as  have  been  expended  in  any  suit  at  law  or  in 

equity  upon  such  mortgage  (such  money  for  principal, 

interest  and  costs  to  be  ascertained  and  computed  by 


*  To  accept  such  payment. 
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the  court  where  such  action  is  or  shall  be  depending, 
or  by  the  proper  officer  by  such  court  to  be  appointed 
for  that  purpose^  the  monies  so  paid  to  such  mortga- 
gee, or  brought  into  such  court,  shall  be  deemed  and 
taken  to  be  in  full  satisfaction  and  discharge  of  such 
mortgage,  and  the  court  shall  and  may  discharge  every 
such  mortgagor  or  defendant  of  and  n*om  the  same  ac- 
cordingly ;  and  shall  and  may  by  rule  of  the  same 
court  compel  such  mortgagee,  at  the  costs  and  charges 
of  such  mortgagor,  to  assign,  surrender  or  re-convey 
mortgaged  lands,  tenements  and  hereditaments,  and 
such  estate  and  interest  as  such  mortgagee  has 
therein,  and  deliver  up  all*  deeds,  evidences  and 
writings  in  his  custody,  relating  to  the  title  of  such 
mortgaged  lands,  tenements  and  hereditaments,  unto 
such  mortgagor,  who  shall  have  paid  or  brought  such 
monies  into  the  court,  his  heirs,  executors  or  adminis- 
trators, or  to  such  other  person  or  persons  as  he  or 
they  shall  for  that  purpose  nominate  or  appoint. 

This  section  is  not  a  mere  re-enactment  of  7  Geo.  2,  c.  20,  a.  I ;   when  to 
although  it  gives  powers  similar  to  those  conferred  by  that  sta-  <i^Phf  widw 
tute.    An  application  for  a  stay  of  proceedings  under  it  ought  *•'  tttnon, 
to  be  made  before  execution  executed,  and  ought  to  \^e  founded 
on  an  affidavit  suting  that  no  suit  in  equity  is  pending  ( Adams, 
Eject.  318).    The  defendant  must  also  have  appeared  to  the 
action  {Doe  d.  Hunt  v.  Clifton,  4  A.  &  E.  814),  and  this  fact 
ought  to  be  stated  in  the  affidavit  (Doe  d.  Cox  v.  Brown,  6  Dowl. 
471). 

The  court  may  make  the  re-payment  to  the  mortgagee  of  his 
expenses  of  putting  up  the  mortgaged  property  to  sale,  a  con- 
dition of  a  rule  to  stayjprnceedings  in  the  action  (  Dofv/0  v.  Keale, 
10  W.  R.  627,  Ex.  E.  T.  1862). 

The  application  ought  to  be  made  before  executing  execution 
against  the  mortgagor ;  but  where  the  premises  were  in  the  pos- 
session of  a  tenant  of  the  mortgagor  who  did  not  appear,  and  the 
claimant  obtained  judgment  by  default,  and  recovered  posses- 
sion, the  court  would  have  set  aside  the  judgment  and  execution 
in  order  to  let  in  the  mortgagor  to  apply  for  a  stay  of  proceed- 
ings, if  the  mortgagee  had  not  consented  to  take  what  was  due 
on  the  mortgage  and  restore  possession  {Doe  d.  Tubh  v.  Roe,  4 
TaunL  887). 

The  provisions  of  this  section  do  not  apply  to  cases  where  the  in  what  ocm* 
mortgagee  is  in  possession  ( Sniton  v.  Rawlinge,  3  Exch.  407).  '^  apptica- 
Upon  staying  proceedings,  the  costs  are  to  be  taxed  as  between  ^j^JJ^''  ^ 


*  Where  tliers  has  been  an  assignment  of  a  mortgage,  and  a  re-oonvey- 
ance  to  the  mortgagor,  and  then  a  re-mortgage  to  the  lame  mortgagee,  the 
original  mortgage  and  the  re- conveyance,  ae  they  form  links  in  the  title, 
should  be  delivered  up  under  the  usual  order  under  this  teotion  {Hudion  v. 
Makohn,  10  W.  &.  7S0,  Ex.  T.  T.  1M2). 
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party  and  party,  and  not  as  between  attorney  and  dieat  {Doe  d. 
Cuppi  T.  Cuppt,  3  Bing.  N.  C.  768). 

It  may  be  observed  that  under  7  Geo.  2,  c.  20,  s.  1  (wbich  i« 
not  repealed ;  but  rather  expressly  presenred  by  t.  221,  itifira), 
the  court  will  stay  proceedings  in  an  action  of  emumamt  oa  a 
mortgage- deed;  as  that  statute  extends  to  actions  brought  "on 
any  bond  for  payment  of  the  money  secured"  by  the  mortgage 
{Smeeton  ▼.  Collier,  1  Exch.  457). 
'^iiHtUt  ^  judge  at  chambers  has  jurisdiction  under  this  section  (see 

eAomteri.         ^  ^21.  infra ;  Lawrence  v.  Hogben,  L.  J.  26.  Ex.  55), 

See  as  to  the  jurisdiction  of  judges  at  chambers,  Smeetem  v. 
Collier  (1  Exch.  457):  Clarke  v.  E,  L  Company  (6  D.  &  L.  278): 
and  other  cases  cited  in  note  to  C.  L.  P.  A.  1860,  s.  4,  poet ;  and 
now  as  to  the  jurisdiction  of  the  masters  at  cbambov,  see  stat. 
80&  SI  Vict  c.  68,fNtf<. 

temi toraM        ^^'  Nothing  herein  contained  shall  extend  to  anj 
where  the      case  where  the  person  against  whom  the  redemption 

demptionJs    **  ®'  ®^*^  ^  prayed  shall  (by  writing  under  hia  hand, 
cootroverted,  or  the  hand  of  his  attorney,  agent  or  solicitor,  to  be 
due*n<>?»S!^  delivered  before  the  money  shall  be  bronght  into  such 
justed;         court  of  law,  to  the  attorney  or  solicitor  for  the  other 
side)  insist,  either  that  the  party  praying  a  redemp* 
tion  has  not  a  right  to  redeem,  or  that  ^e  premises 
are  chargeable  with  other  or  different  principal  snms 
than  what  appear  on  the  face  of  the  mortgage,  or  shall 
ortoprejn-     be  admitted  on  the  other  side  ;  or  to  any  case  where 
•equenf '^^  ^^^  right  of  redemption  to  the  mortgaged  lands  and 
mortgage,      premises  in  question  in  any  cause  or  suit  shall  be  con- 
troverted or  questioned  by  or  between  different  defend- 
ants in  the  same  cause  or  suit ;  or  shall  be  any  prejudice 
to  any  subsequent  mortgage  or  subsequent  incum- 
brance, anything  herein  contained  to  the  contraiy 
thereof  in  anywise  notwithstanding. 

WhaioBmu  In  answer  to  a  rule  niti  obtained  under  s.  219  {ante,  p.  172),  it 

"l^te  is  sufficient  to  show  the  delivery  of  a  notice  in  writincr  to  the 

mortgagee,  stating  that  the  mortgagee  disputes  the  mortgagor's 
right  to  redeem  {Filbee  v.  Hopkins,  6  D.  &  L.  264).  In  other 
cases  where  notice  may  be  given  by  the  mortgsgee,  enough 
ought  to  be  stated  to  enajlile  the  court  (when  cause  is  shown 
against  the  rule)  to  determine  what  the  question  is  between  the 
parties,  and  to  decide  whether  a  case  for  toe  exercise  of  the  juris- 
diction of  a  court  of  common  law  properly  arises  or  not  ( Doe  d. 
Harrison  v.  Louch,  6  D.  &  L.  270 ;  see  also  Goodiitle  v.  P«pe,  7 
T.  R.  185;  and  as  to  imposing  terms,  see  Sutton^,  RamlingSt 
8  Exch.  407). 

^^^•dietion       221.  The  several  courts  and  the  judges  thereof 
Judges.   *°    respectively  shall  and  may  exercise  over  the  proceed- 
ings the  l^e  jurisdiction  as  heretofore  exercised  in 
the  action  of  ejectment,  so  as  to  ensure  a  trial  of  the 
title,  and  of  actual  ouster,  when  necessary,  only,  and 
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for  all  other  purposes  for  which  such  jurisdiction 
may  at  present  be  exercised ;  and  the  provisions  of 
all  statutes  not  inconsistent  with  the  provisions  of 
this  acty  and  which  may  be  applicable  to  the  altered 
mode  of  proceeding,  shall  remain  in  force  and  be  ap- 
plied thereto. 

See  s.  218  (anie,  p.  172). 

The  real  defendant,  though  not  a  party  to  the  record,  may  be 
ordered  by  rule  to  pay  the  cost  of  a  successful  claimant  (  Hutchin- 
son V,  Greenwood,  4  E.  ft  B.  824 ;  L.  J.  24,  Q.  B.  2 ;  Thornton  v. 
irUkhuon,  11  W.  R.  916 ;  Ex.  E.  T.  1868). 

So  the  real  claimant  may  in  like  manner  be  ordered  to  pay  the 
costs  of  a  successful  defendant  {Mobbt  v.  Vandenbrande,  4  B.  &  S. 
904;  L.J.  83,  Q.B.177). 

Amendment. 

And  whereas  the  power  of  amendment  now  rested 
in  the  Courts  and  the  Judges  thereof  is  insufficient 
to  enable  them  to  prevent  the  failure  of  justice  bj 
reason  of  mistakes  and  objections  of  forms;  be  it 
enacted  as  follows  : — 

222.  It  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and 
whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend,  or  not ;  and  all  such  amendments  may 
be  made  with  or  without  costs,  and  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit ;  and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  nuide. 

It  is  difficult  to  exaggerate  the  importance  of  this  section « 
especially  the  last  clause  of  it :  '*  All  nteh  amendments  as  may  be 
necessary  for  the  purpose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  between  the  parties  shall  be  made** 

The  power  to  amend  thus  committed  to  the  judges  differs  much 
from  the  powers  hitherto  possessed  by  them.* 

Amendments,  generally  speaking,  had  previous)]^  been  of  van-  Ejctent  of 
ances  between  the  record  and  the  evidence  at  th.e  trial ;  and  pleas,  amendnMnts 
pleading  too  much  or  too  little,  were  found  against  the  defendant,  ^  ^  mode, 
when,  if  an  amendment  could  have  been  made,  the  real  question 
would  have  been  tried  and  decided.   Now  *'  all  drfects  and  errors  '* 


*  A  very  ui efol  rhmnd  of  the  trHoui  ttatntes  of  AraandmeBts  and  J«o- 
faOs  will  b«  found  in  tlM  artkto  *'  AnMidmeBt"  in  the  <*  Imperial  Cyelo- 
piedU.'* 
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are  to  be  rectified,  and  to  be  bo  rectified  "  at  ail  tiwtet"  Amend- 
menta  also  had  been  formerly  made  on  the  record  where  there 
was  something  in  writing  to  amend  by  {Cheese  v.  SeakSf  10  M.  & 
W.  491 ).  Amendments  now  are  to  be  made  as  the  matters  ia 
dispute  themselves  require;  the  amendment  is  to  bring  out  "the 
real  question  in  controversy  between  the  parties ;"  and  see  Si. 
Lotky  V.  Green  (9  C.  B.,  N.  S.  370  ;  L.  J.  SO,  C.  P.  ]9i 

As  the  allowance  of  amendments  under  this  section  resu 
entirely  in  the  discretion  of  the  judges,  exercised  upon  the 
particular  case  before  them,  a  mere  recapitulation  of  the  very 
numerous  cases  wherein  amendments  have  been  allowed  or 
refused  would  serve  only  to  display  the  beneficial  use  that  has 
already  been  made  of  the  very  great  power  now  entrusted  to  tfie 
courts  and  judges,  and  would  prove  but  of  little  use  to  the  prac- 
titioner. Many  of  these  cases  may  be  found  in  Ros<»e's  Ni&i 
Prius,  11th  ed.;  the  principal  cases  more  recently  decided  are 
Garrard  v.  GiubiUi  (11  C.  R ,  N.  S.  616;  L.  J.  31,  C.  P.  131  ; 
5.  C ,  in  Ex.  Ch.,  13  C  B.,  N.  S.  332 ;  L.  J.  31,  C.  P.  270},  where 
in  an  action  against  a  husband  in  respect  of  a  cause  of  action 
which  accrued  against  his  wife  dum  tola,  the  court  held  that  the 
wife  could  not  be  added  as  a  party  by  way  of  amendment ; 
so  in  Bolingbroke  and  Wife  v.  Kerr  (L.  It  1  Ex.  222),  where  a 
husband  and  wife  sued  in  right  of  the  wife  as  administratrix,  and 
the  action  ought  to  have  been  brought  by  the  husband  alone, 
the  Court  of  Exchequer  doubted  if  they  could  amend,  and  a 
tiet  proressuM  was  entered  upon  terms;  Adams  v.  Smith  (1  F. 
&  P.  311),  where  Bramwell,  B.,  refused  to  allow  a  plea  of 
public  highway  to  be  added  at  Nisi  Prius  in  an  action  of 
trespass;  Pearce  v.  Preston  (11  W.  R.  85,  Q.  B.,  M.T.  1862), 
where,  in  an  action  which  had  slept  for  some  yean^  and  which 
had  been  revived  against  the  executors  of  the  defendant,  leare 
to  amend  the  claim  and  particulars  by  increasing  the  amount 
sought  to  be  recovered,  adding  items  which  would  be  barred 
by  the  Statute  of  Limitations,  was  refused ;  Roles  v.  Dans  (4  U. 
ik  N.  484),  where  an  alleged  misrepresentation  of  the  value  of  a 
business  was  allowed  to  be  amended  ;  Hailes  v.  Marks  (7  H.  & 
N.  56 ;  L.  J.  30,  Ex.  389),  where,  in  an  action  for  false  imprison- 
ment, the  defendant  was  allowed  to  amend  the  grounds  of  sus- 
picion alleged  in  his  plea  of  justification ;  Blake  v.  Done  (7  H.  & 
N.  465 ;  L.  J.  31,  Ex.  100),  where,  in  ejectment  brought  by 
cestui  que  trust,  the  names  of  his  trustees  were  allowed  to  be 
added  (see  also  Cornish  v.  Abingdon,  I  F.  &  F.  562,  E.  T.  1862 ; 
Ellston  V.  Deacon,  L.  R.,  2  C.  P.  20 ;  Berresford  v.  Geddes,  L.  R.,  2 
C.  P.285);  La  Banca  Naxionale,  Sfc.  v.  Hamburger  (2  H.  &  C. 
330),  where  a  foreign  bank  sued  in  the  corporate  name  by  which 
it  was  known,  and  the  defendants  pleaded  nul  tiel  eorporaium,  the 
Court  of  Exchequer  amended  the  writ  and  declaration  by  insert- 
in^  the  name  of  a  director  of  the  bank  as  nominal  plaintiff,  he 
being  by  the  law  of  the  country  entitled  to  sue  ;  and  as  to  special 
cases.  Carpenter  v.  Parker  (3  C.  B.,  N.  S.  206 ;  L.  J.  27,  C.  P.  78) ; 
Notman  v.  Anchor  Assurance  Company  (6  C.  B.,  N.  S.  536); 
Mersey  Docks  v.  Jones  (L.  J.  29.  C  P.  239) ;  Pennington  v.  Car- 
dale  (10  W.  R.  544,  Ex.,  E.  T.  1862). 

The  act  contains  no  provisions  for  substituting  one  plaintiff  for 
another,  one  suing  in  a  representative  capacity  for  a  dead  roan 
who  never  was  a  party  to  the  proceedings  (/Mtr  Kelly,  C.  B.,  Clay 
V.  Ojtfordf  L.  R.  2  Ex.  54).     In  a  case  in  which  a  local  board  of 
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health  wwM  sued,  as  tuch,  instead  of  in  the  name  of  their  clerk  as 
provided  by  the  statute,  M.  Smith,  J.,  held  thi^  he  had  no  power  to 
make  the  amendment  at  the  trial  ( Fryor  v.  Loe€U  B.  of  Health  rf 
W.  Aoi,  15  L.  T.,  N.  S.  250) ;  so  where  in  an  action  by  the  lessor 
against  die  lessee  for  breaches  of  covenanta  in  a  lease,  the  de- 
fendant pleaded  that  the  plaintiff  had  before  suit  assigned  his 
reversion  to  a  third  party.  A.  B. ;  the  plaintiff  having,  in  fact, 
mortgaged  his  estate;  Crompton,  J.,  at  chambers,  refused  to 
amewl  the  writ  and  all  subsequent  proceedings  by  inserting  the 
same  of  ^.  B.  instead  of  the  plaintiff  (m  ret,  aai.,  1864). 

In  an  action  io  which  after  judgment  had  been  signed  by  the 
plaintiff,  the  defendant  brought  error  in  fact,  on  the  ground  that 
be  was  an  infant  and  had  appeared  by  attorney,  the  court  held 
that  they  had  no  power  to  amend  the  proceedings  by  alleging, 
contrary  to  the  fact,  an  appearance  by  guardian ;  but  they  or- 
dered the  proceedings  subsequent  to  appearance  to  be  set  aside 
and  the  defendant  to  appear  by  guardian  within  six  days(Carr  v. 
CM^er,  I  B.  &  S.  230). 

Several  instances  are  given  in  this  book  of  smendments  of 
particular  proceedings ;  and  it  will  be  therefore  sufficient  here  to 
add  that  this  section  has  been  applied  to  proceedings  in  man- 
damus {B€g.  ▼.  Derbyshire,  4^.,  RaUway  Company,  8  E.  &  B.  784 ; 
U  J.  23,  Q.  B.  333),  snd  that  it  doea  not  apply  to  proceedings 
before  sheriffs;  or  other  persons  presiding  at  trials  of  issues 
snder  3  &  4  Will.  4,  c.  42,  nor  to  proceedings  in  inferior  courts 
( Wickee  v.  Grose,  2  Jur.,  N.  S.  212 ;  Ex.  H.  T.  1856),  nor  to  pro- 
ceedings made  specially  amenable  under  particular  sections  of 
this  act  (  fPtdtms  v.  Steel,  2  C.  B.,  N.  S.  488;  L.  J.  26,  C.  P.  24 ; 
BMiM  V.  BalUmlyne,  L.  J.  29,  Q.  B.  148 ;  Garrard  v.  Oiubilei, 
11  C.  B..  N.  S.  616,  and  in  Exch.  Ch.,  18  C.  B.,  N.  S.  832). 

It  nay  be  remarked  here  generally,  that  all  amendments  ought 
to  be  in  furtherance  of  justice  {Rex  v.  Grampound,  Mayor  tf,  7 
T.  R.  699) ;  though  an  amendment  was  refused  in  an  action 
sfatnst  an  attorney  for  practiaing  without  being  enrolled  (Mai' 
thems  V.  Swift,  3  Dowl.  636  ;  see  also  Brennan  y.  Howard,  1  H.  ft 
N.  188 ;  but  see  per  Crowder,  J.,  in  Hughes  v.  Bury,  1  F.  &  F. 
S74).  Amendments  may  be  made  in  penal,  as  in  other  actions 
(J«ef  V.  Edwards,  8  M.  ft  W.  818). 

While  all  such  amendments  will  be  made  as  are  necessary  for 
the  determination  of  the  real  questions  in  dispute,  the  courts  will 
not  allow  amendments  to  be  made  so  as  to  try  questipns  not  pre- 
viously intended  to  be  raised  by  the  parties  {WUkin  y.  Rud,  15 
C  B.  192 ;  Cawkwell  v.  Russell,  L.  J.  26,  Ex.  84 ;  Lucas  v.  TaTle* 
<M,8H.ftN.  116). 

Bttt  no  amendment  will  be  allowed  so  as  to  prejudice  the  other 

party,  and  hereon  it  may  be  well  to  cite  the  observations  of  the 

Coort  of  Exchequer  in  Braduwrth  y.  Foshaw  (10  W.  R.  760,  Ex. 

T.  T.  1862) : — "The  plaintiff  ought  at  first  to  sUte  his  cause  of 

setioo,  if  there  was  one,  truly  and  in  substance  according  to  the 

facts,  in  order  that  the  defendant  may  know  whether  he  should 

demur,  sdmitting  the  fscts,  or  go  to  trial,  denying  them.   It  would 

be  better  that  there  should  be  no  trial  at  all,  than  that  a  plaintiff 

should  be  allowed  to  state  one  cause  of  action,  and  then,  on  any 

diflkulty  arising  aa  to  his  maintaining  it  on  the  evidence,  to 

aoieod  so  as  to  raise  another  and  different  cause  of  action.     It 

would  be  (ar  better  to  reouire  no  pleadings  at  all,  than  to  allow 

pleadings  which  could  only  operate  as  a  snare."     See  also  Riley, 

EteeuMs,  y.  BaxendaU  (6  H.  ft  N.  445 ;   L.  J.  80,  Ex.  87). 

I5 
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(XmU, 


But  a  new  trial  will  not  be  directed  upon  the  ground  of  surprise 
occaaioned  by  an  amendment  at  Nin  Prios,  unleei  snbstaDtial 
iiquttice  haa  been  done  (  WhHe  ▼.  The  South  Eastern  tLaHmnf  Om- 
posiy,  10  W.  R.  664,  Ex.  £.  T.  1862). 

The  courta  are  very  unwilling  to  disturb  dedaions  of  jodget 
mad^  in  the  exercise  of  discretion  vested  in  them  ( Morgam  ▼. 
Pike,  14  C.  B.  478 ;  Brennan  v.  Howard,  mM  smpra  ;  and  Sdmeter 
Y.  Wheelwright,  8  C.  B.,  N.  S.  388;  L.  J.  29,  C.  P.  222 >.  Id 
iforfyw  ▼.  WilUame  (\  H.  &  N.  817 ;  L.  J.  26.  Ex.  117),  the 
court  disallowed  an  amendment  made  at  the  trial,  on  the  ground 
that  the  amendment  made  the  pleading  reaaonably  open  to  a 
demurrer ;  but  such  amendments  are  now  sometimes  made,  the 
other  party  having  leave  given  him  to  demur. 

In  a  case  where  a  verdict  waa  entered  for  the  plaintiff  at  the 
trial  and  the  defendant  obtained  rules  to  enter  a  nonsuit  pursuant 
to  leave  reserved  and  to  arrest  the  judgment,  and  the  court  dis- 
charged the  rules  giving  the  plaintiff  leave  to  amend  hia  decla- 
ration according  to  the  facts  proved  at  the  trial  if  error  or  an 
appeal  ahould  be  brought,  the  Court  of  Exchequer  Chamber  on 
an  appeal  being  brought,  held  that  they  could  look  only  at  the 
amended  record  {Indermamr  v.  Dames,  L.  J.  36,  C.  P.  181  ;  Tetlty 
V.  WanUss,  L.  R.  2,  Ex.  279,  following  MelUsh  v.  Riehmrdsam,  1 
CI.  &  Fin.  224). 

Applications  to  amend  ought  to  be  made  within  a  reasonable 
time  ( fVood  v.  Orimwood,  10  B.  &  C.  689).  The  terma  arc  gene- 
rally such  that  the  party  objecting  is  not  prejudiced  by  the 
amendment;  thus  upon  amendment  of  a  declaration,  even  at 
Nisi  Frius,  a  defendant  may  be  allowed  to  pay  money  into  court 
( Rsbsom  V.  Tumlmtl,  1  F.  &  F.  365) ;  so  also  upon  amending  par- 
ticulars  of  demand.  The  amendment  is  ordinarily  allowed  only 
**on  payment  of  costs"  {Wall  v.  Ljfon,  9  Bing.  411),  which  con- 
dition must  be  fulfilled,  or  the  party's  further  proceedings  will 
be  set  aside  as  irregular  (L«vy  v.  Drew,  S  D,  &  L,  887 ;  £it  see 
p.  41,  ante)*  The  order  to  amend  may  be  acted  upon,  or  aban- 
doned (Pugh  V.  Kerr,  5  M.  &  W.  164).  If  served  or  acted  upon, 
the  party  obtaining  it  is  bound  by  its  terms  {Giramd  v.  AMsduy  9 
Q.B.  802). 

Special  provision  should,  in  cases  of  amendment,  be  made  as  to 
the  ooau  of  the  cause;  as  R.  G.,  H.  T.  1853,  r.  12.  post,  would 
hardly  meet  the  merits ;  see  Harold  v.  Swsith  (5  H.  &  N.  881 : 
L.  J.  29,  Ex.  141). 

Application  to  amend  (like  those  to  set  side  proceedings),  may 
be  made  to  the  court  or  to  a  judge. 

See  also  as  to  amendment,  C.  L.  P.  A.  1854|  s.  96;  C.L.  P.  A. 
1860,  s.  86,  post. 


Oenersi  nilet 
may  be  made 
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Power  to  Judges  to  make  Bulbs,  and  frame 
Writs  and  Proceedings. 

And  in  order  to  enable  the  Courts  and  Judges  to 
cany  this  act  thoroughly  into  effect,  and  to  enable 
them  from  time  to  time  to  make  rules  and  regulation^* 
and  to  fhune  writs  and  proceedings  for  that  purpose, 
be  it  enacted  as  follows  : — 

223.  It  shall  be  lawful  for  the  judges  of  the  said 
court,  or  anj  eight  or  more  of  them,  of  whom  the 
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chiefs  of  each  of  the  said  courts  shall  be  three,  from 
time  to  time  to  make  all  such  general  rules  and  orders 
for  the  effectual  execution  of  this  act,  and  of  the  in- 
tention and  object  hereof^  and  for  fixing  the  costs  to  ^ 
be  allowed  for  and  in  respect  of  the' matters  herein 
contained^  and  the  performance  thereof,  and  for  ap- 
portioning the  costs  of  issues,  and  for  Uie  purpose  of 
enforcing  uniformity  of  practice  in  the  allowance  of 
costs  in  the  said  courts,  and  of  ensuring  as  far  as  maj 
be  practicable  an  equal  diyision  of  the  business  of  tax- 
ation amongst  the  masters  of  the  said  courts,  as  in 
their  judgment  shall  be  necessary  or  proper,  and  for 
that  purpose  to  meet  fVom  time  to  time  as  occasion 
maj  require :  and  it  shall  further  be  lawful  for  the 
judges  of  the  said  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 
shall  be  three,  from  time  to  time  to  exercise  all  the 
powers  and  authority  given  to  them  by  an  act  of  par- 
liament passed  in  the  session  of  parliament  held  in  the 
thirteenth  and  fourteenth  years  of  the  reign  of  her  isaMViet. 
present  Majesty,  intituled  '*  An  Act  to  enable  the  ^'  '^* 
Judges  of  the  Common  Law  at  WeetminHer  to 
alter  the  Forms  of  Pleading^**  with  respect  to  any 
matter  herein  contained  relative  to  practice  or  plead- 
ing, anything  in  this  act  to  the  contrary  notwith- 
standing :  and  the  provisions  of  the  said  last-men- 
tioned act  as  to  the  rules,  orders  or  regulations  made 
in  pursuance  thereof  shall  be  held  applicable  to  any 
rules,  orders  or  regulations  which  shall  be  made  in 
pursuance  of  this  act:  provided  that  nothing  herein 
contained  shall  be  construed  to  restrain  the  authority 
or  limit  the  jurisdiction  of  the  said  courts  or  the 
judges  thereof  to  make  rules  or  orders,  or  otherwise 
to  regulate  and  dispose  of  the  business  therein. 

See  R.  G.,  H.  T.  1858.  post. 

See  the  Mercantile  Law  Amendment  Act,  1856, 1. 15,  pML 

224.  Such  new  or  altered  writs  and  forms  of  pro-  New  fomu 
ceedings  may  be  issued,  entered  and  taken,  as  may  by  othn^t^^ 
tlie  judges  of  the  said  courts,  or  any  eight  or  more  of  ceedingt. 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 
shall  be  thre^  be  deemed  necessary  or  expedient  for 
giving  effect  to  the  provisions  hereinbefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  re- 
spectively shall  from  time  to  time  think  fit  to  order ; 
and  ^uch  writs  and  proceedings  shall  be  acted  upon 
and  enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon 
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and  enforced,  or  eb  near  thereto  as  the  circamstances  of 
the  case  will  admit ;  and  anj  existing  writ  or  proceed- 
ing, the  form  of  which  shall  be  in  any  manner  altered 
in  pursuance  of  this  act,  shall  neyertheless  be  of  the 
same  force  and  yirtue  as  if  no  alteration  had  been 
made  therein,  except  so  far  as  the  effect  thereof  may 
be  varied  by  this  act. 

See  the  Mercantile  Law  Amendment  Act,  1856,  s.  15,  poti, 

226.  It  shall  and  may  be  lawful  to  and  for  the 
judges  of  each  of  the  said  courts  from  time  to  time 
to  make  such  rules  and  orders  for  the  government 
and  conduct  of  the  ministers  and  officers  of  their  re- 
spective  courts,  in  and  relating  to  the  distribution 
and  performance  of  the  duties  and  business  to  be  done 
and  performed  in  the  execution  of  this  act,  as  such 
judges  may  think  fit  and  reasonable :  provided  always, 
that  no  additional  charge  be  thereby  imposed  on  the 
suitors. 

This  and  the  preceding  sections  have  been  acted  upon ;  see 
Rules  of  Court,  and  Forms  of  Proceedings,  pott. 


InJuDCtioni 
and  orden 
to  stay  pFo- 


Epfect  op  Injunction. 

And  whereas  it  is  expedient  that  injunctions  and 
orders  to  stay  proceedings  should  be  rendered  more 
effectual,  be  it  enacted  as  follows  : — 

226.  In  case  any  action,  suit  or  proceeding  in  any 
court  of  law  or  equity  shall  be  commenced,  sued,  or 
have*a?eci-  prosecutcd,  in  disobedience  of  and  contrary  to  any 
fie  effect.  writ  of  injunction,  rule  or  order  of  either  of  the 
superior  courts  of  law  or  equity  at  Westminster,  or  of 
any  judge  thereof,  in  any  other  court  than  that  by  or 
in  which  -such  injunction  may  have  been  issued,  or 
rule  or  order  made,  upon  the  production  to  any  suck 
other  court  or  judge  thereof  of  such  writ  of  injunc- 
tion, rule  or  order,  the  said  other  court  (in  which  such 
action,  suit  or  proceeding  may  be  commenced,  prose- 
cuted or  taken),  or  any  judge  thereof,  shall  stay  ail 
further  proceedings  contrary  to  any  such  injunction, 
rule  or  order  ;  and  thenceforth  all  further  and  subse- 
quent proceedings  shall  be  utterly  null  and  void  to  all 
intents  and  purposes:  provided  always  that  nothing 
herein  contained  shall  be  held  to  diminish,  alter, 
abridge  or  vary  the  liability  of  any  person  or  persons 
commencing,  suing  or  prosecuting  any  such  action, 
suit  or  proceeding  contrary  to  any  injunction,  rule  or 
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oTxier  of  either  of  the  courts  aforesaid,  to  any  attach- 
meDty  panlshmeDt,  or  other  proceeding  to  which  any 
fluch  person  or  persons  are,  may,  or  shall  be  liable  in 
cases  of  contempt  of  either  of  the  courts  aforesaid, 
in  regard  to  the  commencement,  suing  or  prosecuting 
such  action,  suit  or  proceeding. 

A  plaintifr  might  formerly  have  gone  on  with  his  action  at  law, 
notwithstanding  an  injunction  restraining  him  from  so  doing. 
His  jkroceedings  were  quite  regular  ( Home  ▼.  Tooke^  2  Dowl.  776 ) ; 
the  only  risk  he  ran  was  that  of  an  attachment  for  contempt,  by 
the  court  which  issued  the  injunction.  Any  such  proceeding  is 
now  a  nullity,  and  the  party  proceeding  is  still  exposed  to  punish- 
ment for  his  contempt. 

When  a  court  of  equity  hAs  issued  an  order  for  an  injunction 
restricting  a  party  from  bringing  an  action,  this  court  will  enforce 
such  order  by  staying  proceedings,  although  no  writ  of  injunction 
ba«  been  actually  issued  {Cobhett  v.  Ludlam,  11  Exch.  446). 

Of  proceedings  in  Equity  generally,  the  Court  of  Common 
Law  stiU  take  no  notice  {Simptum  y.  Sadd,  16  C.  B.  26 ;  L.  J.  24, 
C-  P.  li*6). 

It  is  no  ground  (or  staying  proceedings  here,  that  proceedings 
are  pending  between  the  parties  for  the  same  cause  of  action  in 
s  foreign  court  (Cm  t  Mitchell,  7  C.  B.,  N.  S.  55 ;  L.  J.  29, 
C.  P.  «S). 

See,  as  to  right  of  defendant  to  proceed  under  s.  101  (ante, 
p.  92),  where  plaintiff  elects  to  proceed  in  equity,  Mortimore  v. 
Stvet  (1  E.  &  E.  399 ;  L.  J.  28,  Q.  B.  133). 

As  to  staying  proceedings  under  21  &  22  Vict  c  60,  s.  6  (Joint 
'Stock  Companies  Amendment  Act,  1858)  see  Lanyon  v.  Smith 
(3B.&S.  938). 

Interpretation  of  Terms. 

And  he  it  enacted  as  follows : — 

227.  In  the  construction  of  this  act  the  word  **  court** 
shall  be  understood  to  mean  anj  one  of  the  superior 
ooarts  of  common  law  at  Westminster  in  which  any 
action  is  brought ;  and  the  word  ''judge"  shall  be  un- 
dentood  to  mean  a  judge  or  baron  of  any  of  the  said 
courts ;"  and  the  word  **  master"  shall  be  understood 
to  mean  a  master  of  any  of  the  said  courts  ;  and  the 
word  **  action"  shall  be  understood  to  mean  any  per- 
fiODal*  action  brought  by  writ  of  summons  in  any  of 
the  said  courts ;  and  no  part  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  nor  the  Islands  of  Man, 
Gaemaey,  Jersey,  Alderney,  or  Sark,  nor  any  islands 
adjacent  to  any  of  them,  being  part  of  the  dominions 
of  her  Majesty,  shall  be  deemed  to  be  "  beyond  the 


*  The  old  sctioo  of  ejectment  wss  s  persons!  sction,  but  the  present  sction 
•f^cctmestianoC. 
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seas"  within  the  mesniDg  of  this  act :  and  whererer 
in  this  act^  in  describing  or  referring  to  any  person  or 
party,  matter  or  thing,  any  word  importing  the  sin- 
gular number  or  masculine  gender  is  used,  the  same 
shall  be  understood  to  include  and  shall  be  applicable 
to  several  persons  and  parties  as  well  as  one  person 
or  party,  and  females  as  well  as  males,  and  bodies  cor- 
porate as  well  as  individuals,  and  several  matters  and 
things  as  well  as  one  matter  or  thing,  unless  it  other- 
wise be  provided,  or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction. 

As  to  the  construction  of  the  word  "  action*'  see  88.42,  80,  81, 
135.  and  notes  (ante,  pp.  49,  79,  80.  lU). 

The  provision  that  no  part  of  Great  Britain,  &c^  shall  be  beyond 
the  seas,  refers  to  the  solitary  instance  of  bringing  error  under 
s.  147  (amte,  p.  126). 

See  other  interpretation  clauses,  C.  L«  P.  A.  1854,  s.  99 ;  and 
C.  L.  P.  A.  1860,  s.  39,  post. 

ExTENsioir  OF  Act. 

^wmg««ty  228.  It  shall  be  lawful  for  her  Majesty  from  time 
a^ur  part  of  to  time,  by  an  order  in  council,  to  direct  that  all  or 

cxtend^to  '^^  P*^*  ^^  ^^^  provisions  of  this  act  or  of  the  rules 
any  court  of  to  be  made  in  pursuance  thereof  shall  apply  to  all  or 
^^otd.  j^jjy  court  or  courts  of  record  in  England  or  Wales, 

and  within  one  month  after  such  order  shall  hav%  been 
made  and  published  in  the  London  Gazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply 
in  manner  directed  by  such  order  ;  and  any  such  order 
may  be  in  like  manner  from  time  to  time  altered  or 
annulled. 

See  similar  provisions  in  C.  L.  P.  A*  1854,  s.  106  ;  and  C.  L. 
P.  A.  1860,  s.  44,  po$t. 

See  Dawber  v.  Bames  (L.  J.  31,  Q.  B.  302),  as  to  the  eonatnic- 
tion  to  be  put  upon  the  application  of  this  and  similar  nets,  and 
of  the  rules  of  the  supenor  couru,  when  extended  to  inferior 
courts  under  this  and  similar  sections. 


Certain  of 
the  pro- 
visions of 
this  act  to 
extend  and 
apply  to  the 
Court  of 
Common 
Pleas  at 
Lancaster 
and  the  Court 
of  Pleas  at 
Durham. 


229.  And  whereas  it  is  expedient  to  apply  the  pro- 
visions of  this  act,  with  the  requisite  modifications^  to 
the  superior  courts  of  the  counties  palatine  of  Lan- 
caster and  Durham  respectively:  all  the  enactments 
and  provisions  of  this  act  with  respect  to  writs  for 
the  commencement  of  personal  actions,  except  such  as 
relate  to  the  teste  thereof  in  the  name  of  a  judge,  to 
concurrent  writs,  and  to  the  service  of  writs  elsewhere 
than  in  the  counties  palatine  of  Lancaster  and  Dur- 
ham respectively,  and  proceedings  against  parties  re- 
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sidiog  out  of  the  jurisdiction  of  the  said  courts ;  and 
all  the  provisions  of  this  act  with  respect  to  the  ap- 
pearance of  the  defendant  and  proceedings  of  the 
plaintiff  in  default  of  appearance  j  and  with  respect 
to  the  joinder  of  parties  to  actioAs  and  joinder  of 
causes  of  action  ;  and  with  respect  to  the  determina- 
tion of  questions  raised  bj  consent  of  the  parties 
without  pleading ;  and  with  respect  to  the  language 
and  form  of  pleading^  and  provisions  as  to  pleadings, 
profert,  oyer,  setting  out  of  documents  ;  and  with 
regard  to  the  time  and  manner  of  declaring  ;  and  as 
to  pleas  and  subsequent  pleadings,  and  incident  there- 
to ;  and  examples  and  forms  of  pleading  and  causes 
of  action ;  and  with  respect  to  judgment  bj  default, 
and  the  mode  of  ascertaining  the  amount  to  be  re- 
covered thereupon  and  incident  thereto  ;  and  all  the 
provisions  of  this  act  with  respect  to  juries  and  jury 
process ;  and  with  respect  to  the  admission  of  docu- 
ments ;  and  with  respect  to  the  expenses  of  execution 
and  the  remaining  in  force  and  renewal  of  execution, 
the  discharging  of  parties  from  execution,  and  charg- 
ing in  execution  persons  in  prison  ;  and  with  respect 
to  proceedings  for  the  revival  of  judgments  and  other 
proceedings  bj  and  against  persons  not  parties  to  the 
record ;  and  with  respect  to  the  effect  of  death,  mar- 
riage and  bankruptcy  upon  the  proceedings  in  an 
action;  and  with  respect  to  the  proceedings  upon 
motions  to  arrest  the  judgment  and  for  judgment  non 
obstante  veredicto  ;  and  with  respect  to  proceedings 
in  error  subject  to  the  proviso  hereinafter  contained  ; 
and  all  the  provisions  of  this  act  with  respect  to  the 
action  of  ejectment,  and  incident  thereto ;  and  with 
respect  to  the  power  of  amendment  by  courts  and  the 
judges  thereof,  shall  extend  and  apply  to  the  Court  of 
Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham,  and  actions  and  proceedings  therein  respec- 
tively. 

See  C.  L.  P.  A.  1854,  s.  100;  and  C.  L.P.  A.  1860,  t.  40,pMl. 

230.  All  the  powers  given  by  this  act  to  the  judges  PowengiTen 
of  the  said  superior  courts  at  Westminster  to  make  tJle  Mffet  of 
rules  and  regulations  for  the  execution  of  this  act,  theSaperior 
and  to  frame  writs  and  proceedings  for  that  purpose  ;  Westminster 
and  to  the  judges  of  the  said  respective  courts  to  make  }J,"*^g 
rules  or  orders  for  the  government  and  conduct  of  the  may  be  exer- 
ministers  and  officers  thereof;  and  all  other  powers  by  Jg^g^g^f  ^i^^ 
this  act  given  to  or  vested  in  the  judges  of  the  said  court  of 
superior  courts  at  Westminster  to  be  exercised  by  p^2"at" 
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Lancaster 
and  Court  of 
Pleas  at 
Durham  as 
to  those 
courts. 


Jud^s  may 
make  rules 
for  apply- 
ing other 
provisions  of 
this  act  to 
Court  of 
Common 
Pleas  at  Lan- 
caster and 
Court  of 
Pleas  at  Dur- 
ham. 


more  than  one  of  them,  except  the  powers  and  autho- 
rity given  hj  the  said  act  of  parliament  passed  in  the 
session  of  parliament  held  in  the  thirteenth  and  four- 
teenth years  of  the  reign  of  her  present  Majesty,  in- 
tituled *^  An  Act  to  enable  the  Judges  of  the  Courts 
of  Common  Law  at  Westminster  to  alter  the  Forms 
of  Pleadingy"  shall  and  may  be  exercised  by  the  re- 
spective judges  of  the  said  Court  of  Common  Pleas 
at  Lancaster  and  Court  of  Pleas  at  Durham,  being 
judges  of  one  of  the  said  common  law  courts  at  West- 
minster, or  any  two  of  them,  with  respect  to  the  said 
Court  of  Common  Pleas  at  Lancaster  and  Court  of 
Pleas  at  Durham  respectively,  and  the  ministers  and 
officers  thereof,  and  matters  and  proceedings  therein, 
within  the  jurisdiction  of  the  same  courts  respectively; 
and  all  powers  under  this  act  exercisable  by  any  one 
judge  of  the  superior  courts  at  Westminster,  shall  and 
may  be  exercisable  by  one  judge  of  the  said  superior 
courts  of  the  said  counties  palatine,  being  also  a  judge 
of  one  of  the  said  courts  at  Westminster,  as  to  matters 
and  proceedings  in  the  said  superior  courts  of  the  said 
counties  palatine. 

See  C.  L.  P.  A.  1854,  a.  100 ;  and  C.  L.  P.  A.  1860,  i.  40,  jwci. 

231.  It  shall  and  may  be  lawful  to  and  for  the 
judges  of  each  of  the  said  Courts  at  Common  Pleas 
at  Lancaster  and  Pleas  at  Durham,  being  judges  of 
one  of  the  superior  courts  at  Westminster,  or  any  two 
of  them,  from  time  to  time  to  make  rules  and  orders 
for  applying  any  of  the  other  provisions  of  this  act  to 
the  said  respective  superior  courts  of  the  said  counties 
palatine,  and  matters  and  proceedings  therein  and  par- 
ties thereto,  with  such  raodifications  and  alterations 
with  reference  to  the  constitution  and  peculiar  circum- 
stances of  such  court  as  they  may  think  fit  and  rea- 
sonable ;  and  for  modifying  any  of  the  provisions 
hereby  applied  to  such  last-mentioned  courts  respec- 
tively with  reference  to  such  constitution  and  peculiar 
circumstances  ;  and  from  time  to  time  to  rescind, 
amend,  or  alter  such  rules  or  orders ;  and  that  such 
rules  or  orders,  subject  to  such  power  of  rescission, 
amendment  and  alteration,  shall  have  the  same  force 
as  if  the  same  were  made  by  and  embodied  in  this 
act. 

See  C.  L.  P.  A.  1854,  b.  100 ;  and  C.  L.  P.  A.  1860,  i.  40,  pot/. 


ProTisioni  to 
apply  to 


232.  Provided  always,  that  all  the  provisions  of 
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this  act  applicable  to  masters  of  the  said  courts  at  Masten  of 
Westminster  shall  apply  to  the  respective  protbono-  WMtmiMter, 
taries  of  the  Goart  of  Common  Pleas  at  Lancaster  and  to  aopiy  to 
Court  of  Pleas  at  Durham,  and  their  respective  de-  ur!es?f^ 
puties,  who  may  singly  exercise  with  reference  to  counof 
matters  and  proceedings  in  the  said  last-mentioned  pieasatLan- 
courts  respectively,  the  powers  hereby  given  to  any  cJU" a? * 
one  or  more  of  the  masters  of  the  superior  courts  at  Pleat  at  Dur- 
Westminster;  and  that  such  respective  officers  shall  {SefrDepu- 
record  the  proceedings  of  trials  of  causes  depending  tiei,  frc. 
in  the  said  respective  courts,  and  draw  up  and  return 
posteas  on  records  from  the  superior  courts  at  West- 
minster, tried  in  the  said  counties  palatine  respec- 
tively, and  officiate  at  the  trial  of  such  causes  therein 
as  heretofore. 

See  C.  L.  P.  A.  1864,  a.  101 ;  and  C.  L.  P.  A.  I860,  t.  41. 

233.  Provided  also,  as  to  proceedings  in  error,  that  At  to  pro- 
the  Court  of  Queen's  Bench  shall  still  be  the  court  SS?T 
of  error  from  the  said  Court  of  Common  Pleas  at 
Lancaster  and  Court  of  Pleas  at  Durham ;  and  that 

it  shall  be  sufficient  to  transmit  to  the  said  Court  of 
Queen's  Bench  a  transcript  of  the  record  of  any  judg- 
ment or  proceedings  in  those  courts  on  which  error  is 
alleged ;  and  that  the  judgment  of  the  Court  of 
Queen's  Bench  thereon  shall  be  certified  by  one  of  the 
masters  of  the  said  Court  of  Queen's  Bench  on  the 
said  transcript,  or  by  rule  of  court,  as  the  said  court 
may  direct;  and  that  thereupon  such  judgment  shall 
be  entered  on  the  original  record  in  the  said  respective 
Courts  of  Common  Pleas  at  Lancaster  and  Pleas  at 
Durham ;  and  such  further  proceedings  as  may  be 
necessary  thereon  shall  be  awarded  by  the  said  re- 
spective courts,  subject  to  the  right  of  either  party  to 
allege  errors  in  the  said  judgment  in  the  said  Court  of 
Queen's  Bench,  and  proceed  thereon  as  provided  by 
this  act  in  the  case  of  errors  alleged  in  actions  depend- 
ing in  that  court. 

Compare  C.  L.  P.  A.  1854,  a.  102 ;  and  C.  L.  P.  A.  1860,  a.  42. 

234.  From  the  time  when  this  act  shall  commence  certain  pro- 
and  take  effect  so  much  of  a  certain  act  of  parliament  4^'^5°Vin  ^ 
passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty  c.  62,  and ' 
King  William  the  Fourth,  intituled,  ''An  Act  for  tm-  l^JJl'^' 
proving  the  Practice  and  Proceedings  in  the  Court  pealed. 

of  Common  Pleas  of  the  County  Palatine  of  Lan^ 
caster ^^  and  so  much  of  a  certain  other  act  of  parlia- 
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ment  passed  in  the  eecond  year  of  the  reign  of  her 
present  M^estj,  intituled,  *^  An  Act  for  improving  the 
Practice  and  Proceedings  of  the  Court  of  Pleas  of 
the  County  Palatine  of  Durham  and  Sadberge^*  as 
relate  to  the  duration  of  writs;  and  to  alias  and  pluries 
writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  acti<Hi  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  any  action  may  be  limited,  shall  be 
repealed,  except  so  iar  as  may  be  necessary  for  sup- 
porting any  writs  that  have  been  issued  before  the 
commencement  of  this  act,  and  any  proceedings  taken 
or  to  be  taken  thereon ;  but  that  tilie  other  provisions 
of  the  said  last-mentioned  acts  of  parliament^  so  far  as 
they  are  not  altered  by  or  inconsistent  with  the  pro- 
visions of  this  act,  shall  remain  in  force. 
Short  title  of  235.  In  citing  this  act  in  any  instrument,  docu- 
^^  ment,  or  proceeding,  it  shall  be  sufficient  to  use  the  ex- 

pression "  The  Common  Law  Procedure  Act,  1852." 
Act  not  to  236.  Nothing  in  this  act  shall  extend  to  Ireland  or 

ifefandOT      Scotland,  except  in  the  cases  herein  specially  men- 
scotiand.       tioned. 


Schedule  (A.)  referred  to  in  the  foregoing  Act. 

No.  1. 

Writ  where  the  Defendant  resides  within  the 

Jurisdiction, 

YiOTORiA,  by  the  grace  of  God,  Spc, 

To  C»  D.,  of       ,  in  the  coanty  of 

We  command  you,  that  within  eight  days  after  the  service 
of  this  writ  on  you,  iDclasive  of  the  day  of  such  service,  yon 
do  cause  an  appearance  to  be  entered  for  yoa  in  our  court 
of  ,  in  an  action  at  the  suit  of  ii .  B,\  and  take  notice, 
that  in  default  of  your  so  doing  the  said  A.  B.  may  proceed 
therein  to  judgment  and  execution.    Witness,  jTC 

Memorandum  to  be  subscribed  on  the  Writ. 

N.B. — ^This  writ  is  to  be  served  within  (liar^  calendar 
monthi  from  the  date  thereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  rach  date, 
and  not  afterwards. 
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Indorsement  to  be  made  on  the  Writ,  before  Service  thereof. 

This  writ  was  issaed  by  E,  F.^  of  ,  attoniey  for  the 
said  plaintiff,  or  this  writ  was  issued  in  person  by  A.  J3.,  who 
resides  at  [mention  the  city,  toum^  or  pariehf  and  alio  the 
name  of  the  hamlet f  street,  and  number  of  the  house  of  the 
plaxatxjffTs  residence,  \f  any  such]. 

Indorsement  to  he  made  on  the  Writ,  after  Service  thereof. 

This  writ  was  served  bv  X,  Y,  on  Z.  M.  [the  defendant 
or  one  of  the  defendants]  on  Mondojf  the         day  of 
18    . 

(Signed)    X.Y, 


No.  2. 


ffrit  where  the  Defendaniy  being  a  British  Subject, 
resides  out  of  the  Jurisdiction. 

Victoria,  by  the  grace  of  God,  jrc. 

To  C  D,,  of       y  in  the  county  of 

We  command  yoa,  that  within  [here  insert  a  sufficient 
number  of  days  within  which  the  defendant  might  appear, 
with  rrference  to  the  distance  he  may  be  at  from  England] 
days  after  the  service  of  this  writ  on  yon,  mdusive  of  the 
day  of  such  service,  you  do  cause  an  appearance  to  be  entered 
for  you  in  our  court  of  ,  in  an  action  at  the  suit  of  il.  B. : 
and  take  notice,  that  in  default  of  your  so  doing  the  saia 
A,  B.  may,  by  leave  of  the  court  or  a  judge,  proceed  therein 
to  judgment  and  execution.     Witness,  ^. 

Memorandum  to  be  subscribed  on  the  Writ, 

N.B. — This  writ  is  to  be  served  within  (six)  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  before  the 

Service  thereof. 

This  writ  is  for  service  out  of  the  jurisdiction  of  the  court, 
and  was  issued  by  E,  F„  of  ,  attorney  for  the  said  plain* 
tiff,  or  this  writ  was  issued  in  person  by  A,  B.,  who  resides 
at  [mention  the  city,  town^  or  parish,  and  also  the  name  of 
the  hamlet,  street,  and  number  of  the  house  of  the  plaintiffs 
residence,  if  any  such\ 

The  indorsement  required  by  the  8fA  section  should  be 
made  on  this  unit,  but  should  allow  the  defendant  the  time 
limited  for  appearance  to  pay  the  debt  and  costs. 
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No.  3. 

Writ  where  the  Defendant,  not  being  a  British 
Subject,  resides  out  of  the  Jurisdiction. 

ViCToaiA,  by  the  grace  of  God,  ^c. 

To  C,  2>.,  late  of       ,  in  the  county  of 

We  command  you  that  within  [here  insert  a  suffiaent 
number  of  days  within  which  the  aefendant  might  appear, 
with  reference  to  the  distance  he  mag  be  at  from  England] 
days  after  notice  of  this  writ  is  served  on  you,  inclusive  of 
the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  our  court  of  ,  in  an  action  at  the  suit 
of  A,  B,;  and  take  notice,  that  in  default  of  your  so  doing 
the  said  A,  B.  may,  by  leave  of  the  court  or  a  judge,  proceed 
therein  to  judgment  and  execution.    Witness,  ^c. 

Memorandum  to  be  subscribed  on  the  Writ, 

N.B. — Notice  of  this  writ  is  to  be  served  within  (at) 
calendar  months  from  the  date  thereof,  including  the 
day  of  such  date,  and  not  afterwards. 

Indorsement  as  in  other  cases. 

Notice  of  the  foregoing  Writ, 

To  G,  H,,  late  of  [^Brighton,  in  the  county  of  Sussex] 
or  now  residing  at  [Paris,  in  France], 

Take  notice,  that  A,  B,,  of  ,  in  the  county  of  , 
England,  has  commenced  an  action  at  law  against  you  C,  D, 
in  Her  Majesty's  Court  of  Queen's  Bench,  by  a  writ  of  that 
court,  dated  the  day  of  a.d.  18  ;  and  you  are  re- 
quired, within  days  after  the  receipt  of  this  notice,  in- 
clusive of  the  day  of  such  receipt,  to  defend  the  said  action, 
by  causing  an  appearance  to  be  entered  for  you  in  the  said 
court  to  the  said  action ;  and  in  default  of  your  so  doing  the 
said  A,  B,  may,  by  leave  of  the  court  or  a  judge,  proceed 
thereon  to  judgment  and  execution. 

[Here  state  amount  of  claim  as  required  by  %th  section, 
but  allowing  tfie  drfendant  the  time  limited  for  appearance^ 
to  pay  debt  and  costs,  ] 

(Signed)        A,  B,,  of       Sfc, 

or 
E,  F.,  of       ^e. 
Attorney  for  A,  B, 


*  Where  the  notice  gaye  the  defendant,  a  foreigner,  a  lean  time  than  the 
time  limited  for  appearance  in  which  to  pay  the  debt  and  cottt,  the  Court 
of  Common  Pleas  refused  to  give  the  plaintiff  leave  to  proceed,  although  the 
defendant  had  by  letter  admitted  the  debt  {GdlU  v.  Monoruel,  L.  R.,  1  C.  P. 
46). 
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No.  4. 
Special  Indorsement. 

[After  the  indar»ement  required  by  the  Sth  section  of  this 
aetf  tku  ^fecial  indorsement  may  be  inserted,] 

The  following  are  the  particulars  of  plaintiff's  claim : 

£  f .  d. 

11)49.— Jane  520.    Half-year's  rent  to  this  day 
of  house  and  premises  in        street, 

Westminster 25  10  0 

Sept  12.  Ten  sacks  of  flour  at  40s.  .    20  0  0 

Dec  1.  Money  received  by  defendant    17  0  0 

62  10    0 
Paid 15    0    0 

Balance  dne  .    .    .  £47  10    0 
Or, 
To  bntcher's  meat  supplied  between  the  1st  of 
Jaonaryy  1849,  and  the  1st  of  January,  1850    .     •    •  £52 

Paid 20 

Balance £82 

\Ifamf  aecoimt  has  been  deUveredy  it  may  be  referred  to. 


•i£fc  its  thte,  or  the  pktmtiff  may  give  such  a  description  of 
Im  doom  as  in  a  particular  o/*  demand^  so  as  to  prevent  the 
necessity  of  an  appUcation /or  Jurther  particulars.] 

Or, 
£60  jnndpal  and  interest  dne  on  a  bond  dated  the 
day  of       f  conditioned  for  the  payment  of  £100. 

Or, 
£90  principal  and  interest  due  on  a  covenant  contained  in 
a  deed  dated  the        day  of        ,  to  pay  £100  and  interest. 

A  penalty  of  £100  under  the  statute  55  Geo.  3,  c.  187. 

Or, 
£85  on  a  bill  of  exchange  for  £100,  dated  the  2Dd  Fe- 
bruary, 1849,  accepted  or  drawn,  or  indorsed  by  the  de- 
fendanL 

Or, 
£50  on  a  enarantee  dated  the  1st  of  January,   1850, 
vhereby  the  deiendant  guaranteed  the  due  payment  by 
E.  P,  of  goods  supplied  or  to  be  supplied  to  him. 

[To  any  of  the  above  may  be  added,  in  cases  where  tn- 
teresi  is  payable,  '*  the  plaintiff  also  claims  interest  on  £ 
of  the  above  sum  from  tne  date  of  the  writ  until  judgment."] 

N.B. — ^Take  notice  that  if  a  defendant  served  with  this 
writ  within  the  jurisdiction  of  the  court  do  not  ap- 
pear according  to  the  ezisencv  thereof,  the  plaintiff 
will  be  at  libertv  to  sign  hnal  judgment  for  any  sum 
not  ezce^ng  the  sum  above  claimed  [with  interest 
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at  the  rate  specified],  and  the  ram  of  £  for  costs 
and  iMue  execution  at  the  expiration  of  eight  dii}s 
from  the  last  day  for  appearance. 


No.  5. 

In  the  Queen's  Bench : 

On  the        day  of       a.i>.  1860. 

[Day  of  signing  the  Judgment.] 
England,  lA.BAn  his  own  person  [or  by        his  attorney] 
to  wit.    S      sued  out  a  writ  of  summons  l^zainst  C  J)-, 
indorsed  according  to  the   *'  Common  Law 
Procedure  Act,  1&2"  as  follows : 

[Here  copy  Special  Indorsement.] 

And  the  said  C.  D,  has  not  appeared :  therefore  it  is  con- 
sidered that  the  said  A»  B,  recover  against  the  said  C  />. 
£        ,  together  with  £        for  costs  of  snit. 


No.  a 

In  the  Qoeen's  Bench : 

The        day  of       in  the  year  of  onr  Lord  18    • 

Yorkshire,  >  Whereas  A,  B,  has  sued  C  2>.,  and       affirms, 
to  wit    >     and        denies. 

[Here  state  the  question  or  questions  of  fact  to  he  tried.] 

And  it  has  been  ordered  by  the  Hon.  Mr.  Justice  ac- 
cording  to  the  ''Common  Law  Procedure  Act,  1852,"  that 
the  said  question  shall  be  tried  by  a  jury :  therefore  let  the 
same  be  tried  accordingly. 


No.  7. 

Farm  of  Rule  or  Summons  where  a  Judgment  Cre- 
ditor applies  for  Execution  against  a  Judgment 
Debtor. 

[Formal parts  as  at  present,'] 

C,  2>.  show  cause  why  A.  B.  [or  as  the  case  may  he] 
should  not  be  at  liberty  to  enter  a  suggestion  upon  the  roll 
in  an  action  wherein  we  said  A.  B,  was  plaintiff  and  the 
said  C.  D.  was  defendant,  and  wherein  the  said  A.  B.  ob- 
tained judgment  for  £  against  the  said  C  B.  on  tbe 
day  of  ,  that  it  manifestly  appears  to  the  court  that 
the  said  A*  B.  is  entitled  to  have  ezeeation  of  the  said  judg- 
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ment;  and  to  imae  ezecntioB  thereupon,  and  why  the  said 
C.  2>.  should  not  pay  to  the  said  A,  B.  the  costs  of  this 
appUcation  to  be  taxed. 

[Naie, — 7%e  ahone/brm  may  he  modified  eo  as  to  meet 
the  cote  of  OH  ap^Seaium  by  or  agahui  the  rejpresentaiwe 
^  a  party  to  the  judgment*] 


No.  8. 


Form  of  Suggestion  that  the  Judgment  Creditor 
is  entitled  to  Execution  against  the  Judgment 
Debtor, 

And  now  on  the  day  of  it  is  suggested  and  mani- 
ftsdy  appears  to  the  conrt,  that  the  said  A,  B.  lor  C.  D.y 
18  executor  of  the  last  will  and  testament  of  the  said  A.  B.j 
deceased,  or  as  the  ease  may  be"]  is  entitled  to  have  execu- 
tion of  the  Judgment  aforesaid  against  the  said  E.  F,  [or 
ttgsittst  G.  H.,  as  executor  of  the  last  will  and  testament  of 
i£e  aid  E,  F.,  or  as  the  case  may  be]  :  therefore  it  is  con- 
adered  by  the  court  that  the  said  A,  B,[cr  C  2>.,  as  such 
executor  as  aforesaid,  or  as  the  case  may  be]  ought  to  have 
execution  of  the  said  judgment  against  the  said  E.  F.  \or 
agsinst  O,  H,j  as  such  executor  as  aforesaid,  or  as  the  case 
^aifbe]. 


No.  9. 
Form  of  Writ  of  Revivor. 

Victoria,  by  the  grace  of  God,  SfCy  to  E.  jP.,  of  , 
greetiag. 

We  command  yon  that,  within  eight  days  after  the  sernoe 
of  this  writ  upon  you,  inclusive  of  the  day  of  such  service, 
yoQ  appear  in  our  court  of  to  show  cause  why  A.  B,  [or 
C.  /).,  as  executor  of  the  last  will  and  testament  of  the  said 
A»  B^  deceased,  or  as  the  case  may  be]  should  not  have  exe- 
cution against  you  [if  against  a  representative,  here  insert 
ss  executor  of  the  last  will  and  testament  of  deceased,  or 
OS  the  case  may  be]  of  a  judgment  wherebv  the  said  A.  B, 
[a*  as  the  case  ma^  be]  on  the  day  or  in  the  said 
eoort  recovered  against  you  [or  as  the  case  may  be]  £  ; 
and  take  notice,  that  in  default  of  your  so  doing  the  said 
A,  B.  [or  as  the  case  may  be]  may  proceed  to  execution. 

Wiiness,  4rc. 
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No.  10. 
In  the  Qoeen'B  Bench : 

The        day  of       in  the  year  of  oar  Lord  18    . 
[ITte  day  of  lodging  note  of  error.] 
A.  B.  and  C.  D. 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  law 
in  the  record  and  proceedings  in  this  action;  and  the  de- 
fendant [or  plaintiff]  says  that  there  is  no  error  therein. 
(Signed)    A,  B.,  plaintiff. 

tor  C.  D.y  defendant] 
or  E,  F.f  attorney  for  plaintiff  or  defendant  j 


No.  11. 
The        day  of       in  the  year  of  oor  Lord  18    . 
[The  day  of  making  the  entry  on  the  roll] 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  the 
ahove  record  and  proceedings,  and  the  defendant  [or  plain- 
tiff] says  there  is  no  error  tnerein. 


No.  12. 

In  the  Queen's  Bench : 

The        day  of       ,  in  the  year  of  our  Lord  18    . 

[The  day  of  lodging  note  of  error,] 

A.  B.  and  C.  D.  in  error. 

The  plaintiff  for  defendant]  says  that  there  is  error  in  fact 
in  the  record  ana  proceedings  m  this  action,  in  the  particulars 
specified  in  the  affidavit  hereunto  annexed. 
(Signed)    A.  B,,  plaintiff. 


[or  C»jD,^  defendant] 


or  E.  P.,  attorney  for  plaintiff  or  defendant] 


No.  13. 

Ejectment. 
Form  of  Writ. 

Victoria,  ^c,  to  X,  Y.  Z.,  and  all  persons  entitled  to 
defend  the  possession  of  ^describe  the  property  with  rea- 
9onable  certainty]  in  the  parish  of  ,  in  the  county  of  , 
to  the  possession  whereof  A,  B,  and  Cf  some  or  one  of  them, 
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ekim  to  be  [or  to  have  been  on  and  since  the  day  of 
y  A.D.  ]  entitled,  and  to  eject  all  other  persons  there- 
finom:  these  are  to  wiU  and  command  you,  or  such  of  you 
as  deny  the  alleged  title,  within  sixteen  days  after  service 
hereof,  to  appear  in  our  court  of  to  defend  the  said  pro- 
perty, or  such  part  thereof  as  yon  may  be  advised ;  in  default 
wLereof  judgment  may  be  signed,  and  you  turned  out  of 
poBsesBiou* 
Witnesfiy  j-e. 


No.  14. 

Judgment  in  Ejectment  in  cdse  of  Non-appearance. 

lo  the  Queen's  Bench  : 

The        day  of       ,  18    . 

[Date  of  Writ.^ 

Lancashire,  >  On  the  day  and  year  above  written,  a  writ  of 
to  wiL      )      our  Lady  the  Queen  issued  forth  of  this 

court  in  these  words ;  that  is  to  say, 
Victoria,  by  the  grace  of  God  [here  copy  the  lorW] ;  and 
so  appearance  has  been  entered  or  defence  made  to  the  said 
writ :  therefore  it  is  considered  that  the  said  [here  insert  the 
name*  of  the  persona  in  whom  title  is  alleged  in  the  torit]  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances. 


No.  15. 

In  the  Queen's  Bench : 

On  the        day  of       ,  a.d.  18    . 

Camberland,  ^  On  the  day  and  year  above  written,  a  writ  of 
to  wiL       S      our  Lady  the  Queen  issued  forth  of  this 

court,  in  these  words ;  that  is  to  say, 
Victoria,  by  the  grace  of  God  [here  copy  the  writ] ;  and 
C  D.  has,  on  the  day  of  ,  appeared  by  ,  his 
attorney  [or  in  person!,  to  the  said  writ,  and  has  defended  for 
a  part  of  the  land  in  the  writ  mentioned ;  that  is  to  say  [here 
ttate  the  part\  and  no  appearance  has  been  entered  or  de- 
fence made  to  the  said  writ,  except  as  to  the  said  part : 
therefore  it  is  considered  that  the  said  A.  B,  [the  claimant'] 
do  recover  possession  of  the  land  in  the  eaid  writ  mentioned, 
except  the  said  part,  with  the  appurtenances,  and  that  he 
haTe  execution  thereof  forthwith ;  and  as  to  the  rest,  let  a 
jury  come,  jnc. 


D. 
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No.  16. 

In  the  Qoeen's  Bench : 

On  the        day  of       ,  a.d.  18    . 

Cumberland,  l  On  the  dav  and  year  above  written,  a  writ  of 
to  wit.       )      oor  Lady  the  Queen  issued  forth  of  thii 

court,  in  these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  trrt/] ;  and 

C  D,  has,  on  the        day  of        ,  appeared  by        ,  hi$ 

attorney  \or  in  person],  to  the  said  writ;  and  defended  for 

the  whole  of  the  land  therein  mentioned:  therefore  let  a 

jury  come,  ^. 


No.  17. 


Afterwards,  on  the  day  of  ,  a.d.  ,  before 
and  ,  justices  of  our  Lady  the  Queen  assigned  to  take  the 
assizes  in  and  for  the  within  county,. come  the  parties  within 
mentioned ;  and  a  jury  of  the  said  county  bein^  sworn  to  tr^ 
the  matters  in  question  between  the  said  parties,  npon  their 
oath  say,  that  A,  B.  [the  elaimani]  within  mentioned,  on 
the  day  of  ,  a  d.  ,  was,  and  still  is,  entitled  to 
the  possession  of  the  land  within  mentioned,  as  in  the  writ 
alleged :  therefore,  j-c. 


No.  18. 


In  the  Queen's  Bench : 

On  the        day  of       ,  18    • 

[Date  cf  WriU'\ 

Lancashire,  \  On  the  day  and  year  above  written,  a  writ  of 
to  wit.     S      our  Lady  the  Queen  issued  forth  of  this 

court,  in  these  words ;  that  is  to  say, 
Victoria,  by  the  grace  of  God  [here  copy  the  icnf] ; 
and  C.  D,  has,  on  the  day  of  appeared  by  his 
attorney  [or  in  person]  to  the  said  writ,  and  A,  B.h^  dis- 
continuea  the  action :  therefore  it  is  considered  that  the  said 
C  2>.  be  acquitted,  and  that  he  recover  against  the  said 
A.  B,£        for  his  costs  of  defence. 
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No.  19. 

Id  the  Queen's  Bench : 

The        day  of       ,  18    . 

IDate  of  Writ.] 

Lancashire,  i  On  the  dav  and  year  above  written,  a  writ  of 
to  wit.     \     our  Lady  the  Queen  issued  forth  of  this 

court,  in  these  words ;  that  is  to  say, 
Victoria,  by  the  grace  of  God  [here  copy  the  torif] ; 
and  C.  D.  has,  on  the  day  of  appeared  by  his 
attorney  [or  ia  person]  to  the  said  writ,  and  A,  B.  has  failed 
to  proceed  to  trial,  although  duly  required  so  to  do :  there- 
fore it  is  considered  that  the  said  C  D,  be  acquitted,  and 
that  be  recover  against  the  said  A,  B,  £  for  his  costs  of 
defence. 


No.  20. 


In  the  Qaeen's  Bench : 

The        day  of       18  . 

[Date  of  Writ.'] 

Laocashire,  )  On  the  day  and  year  above  written,  a  writ  of 
to  wit.      I     our  Lady  the  Queen  issued  forth  of  this 

court,  in 'these  words ;  that  is  to  say, 
Victoria,  by  the  grace  of  God  [here  copy  the  writ"] ; 
and  C  2>.  has,  on  the  day  of  appeared  by  his 
attorney  [or  in  person]  to  the  said  writ,  and  the  said  C.  D. 
bas  confessed  the  said  action  [or  has  confessed  the  said  action 
as  to  part  of  the  said  land,  that  is  to  say,  here  state  the 
part] :  therefore  it  is  considered  that  tbe  wiikA.  B.  do  re- 
cover possession  of  the  land  in  the  said  writ  mentioned  [or 
of  tbe  said  part  of  the  said  land],  with  the  appurtenances, 
and£    '  for  coats. 


No.  21. 


In  the  Queen's  Bench  : 

The        day  of       a.d.  18  . 

[DaU  of  Writ.] 

Yorkshire,  }  On  the  day  and  year  above  written,  a  writ  of 

to  wit     S     our  Lady  the  Queen  issued  forth  of  this  court, 

with  a  notice  thereunder  written,  the  tenor  of 

which  writ  and  notice  follows  in  these  words ; 

that  is  to  say, 

[Here  copy  the  Writ  and  Notice,  which  latter  may  he  as 

follows :] 

''Take  notice,  that  you  will  be  required,  if  ordered  by  the 
coort  or  a  jodgey  to  give  bail  bv  yourself  and  two  sufficient 

k'2 
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sureties,  coDclitiooed  to  pay  the  costs  and  damages  which 
shall  be  recovered  in  this  acdon." 

And  C.  2>.  has  appeared   by  his   attorney  [or  in 

person]  to  the  said  writ,  and  has  been  ordered  to  give  bail, 
pursuitnt  to  the  statute,  and  has  failed  so  to  do :  therefore  it 
is  considered  that  the  said  [here  insert  name  of  landlord']  do 
recover  possession  of  the  land  in  the  said  writ  mentioned, 
with  the  appurtenances^  together  with  £  for  costs  of 

suit. 


Schedule  (B.) 

FORMS  OF  PLEADINGS .♦ 

Statements  of  Causes  of  Action. 

On  Contracts, 

Goods  loid.  I.  Money  payable  by  the  defendant  to  the  plaintiff  for 
[these  words  money  payable,  ^c,  should  precede  nwney 
counts  like  1  to  14,  hut  need  only  be  inserted  in  the  fir^ 
goods  bargained  and  sold  by  the  plaintiff  to  the  defendant. 

2.  Work  done  and  materials  provided  by  the  plaintiff  for 
the  defendant  at  his  request. 

3.  Money  lent  by  the  plaintiff  to  the  defendant 

4.  Money  paid  by  the  plaintiff  for  the  defendant  at  hia 
request. 

6.  Money  received  by  the  defendant  for  the  use  of  the 
plaintiff. 

6.  Money  found  to  be  dae  from  the  defendant  to  tbe 
plaintiff  on  accounts  stated  between  them. 

7.  A  messuage  and  lands  sold  and  conveyed  by  the  plain- 
tiff to  the  defendant 


Work  and 
niaterialf. 


Money  lent. 
Money  paid. 


Money  re- 
ceived. 


A  ccount 
stated. 


For  an  estate 
sold. 


Forgoodwui.      8.  The  goodwill  of  a  business  of  the  plaintiflP,  sold  and 
given  up  by  the  plaintiff  to  the  defendant 

9.  The  defendant's  use,  by  the  plaintiff's  permission,  of 
messuages  and  lands  of  the  plaintiff. 

10.  The  defendant's  use,  by  the  plaintiff's  permission,  of 
a  fishery  of  the  plaintiff. 

11.  Fines  payable  by  the  defendant  as  tenant  of  cus- 
tomary tenements  of  the  manor  of       to  the  plaintiff  as  lord 


For  the  use 
of  a  house 
and  land. 

For  the  use 
of  a  fishery. 


For  copyhold 
fines. 


*  See  ss.  49—91,  and  notes  (ante,  pp.  51—86). 
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of  the  said  manor,  for  the  admiaaion  of  the  defendant  into 
the  nid  customary  tenements. 

12-  The  hire  of  [as  the  ccue  nuof  6e]  by  the  plaintiff  let  to  Por  hii«  of 
hire  to  the  defendsLiit  goods,  «cc. 

13.  Freight  for  the  conyeyance  by  the  plaintiff  for  the  For  freight. 
defendant  at  his  request  of  goods  in  snips. 

14.  The  demurrage  of  a  ship  of  the  plaintiff  kept  on  de-  For  demur- 
monage  by  the  defendant  rage. 

15.  That  the  defendant,  on  the        day  of       a.d.,  by  his  payee 
promisBory'  note,  now  over-due,  promised  to  pay   to  the  •Kainct 
plaintiff  £        two  months  after  date,  but  did  not  pay  the  JJftJ*'  °' 
same. 

16.  That  one  A.  on,  &c.  [date],  by  his  promissory  note  indorMe 
sow  over-due,  promised  to  pay  to  the  defendant,  or  order,  af^aimt  in> 
£       [tmo]  months  after  date;  and  the  defendant  indorsed  nS[J"**^ 
the  tame  to  the  plaintiff;  and  the  said  note  was  duly  pre- 
sented for  payment,  and  was  dishonoured,  whereof  the  de- 
fendant had  due  notice,  but  did  not  pay  the  same. 

17.  That  the  plaintiff,  on,  &c.  [date],  hv  his  bill  of  ex-  Drawer 
ebange,  now  over-due,  directed  to  the  derendant,  required  ftg^in^t  ac- 
the  £fendant  to  pay  to  the  plaintiff  £          [ttool  months  btu!"^' 
after  date ;  and  the  defendant  accepted  the  said  bill,  but  did 

not  pay  the  same. 

18.  That  the  defendant,  on,  &c.  [date^^  by  his  bill  of  ez-  payee  * 
change,  directed  to  A.  required  A,  to  pay  to  the  plaintiff  ^^n«t 
£        [tyfo]  months  after  date ;  and  the  said  bill  was  duly     '*^^'' 
presented  for  acceptance,  and  was  dishonoured,  of  which  the 
defendant  had  doe  notice,  but  did  not  pay  the  same. 

19.  That  the  plaintiff  and  defendant  agreed  to  marry  one  Breach  of 
another,  and  a  reasonable  time  for  such  marriage  has  elapsed,  promise  or 
and  the  plaintiff  has  always  been  ready  and  willing  to  marry  ™*iTiage. 
the  defendant,  yet  the  defendant  has  neglected  and  refused  to 

mairy  the  plaintiff. 

20.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another  on  a  day  now  elapsed,  and  the  plaintiff  was  ready 
and  willing  to  marry  the  defendant  on  that  day,  yet  the 
defendant  neglected  and  refused  to  marry  the  plaintiff. 

21.  That  the  defendant,  by  warranting  a  horse  to  be  then  warranty  of 
fiooad  and  quiet  to  ride,  sold  the  said  horse  to  the  plaintiff,  •  i>on«- 
jfet  the  said  horse  was  not  then  sound  and  quiet  to  ride. 

23.  That  the  plaintiff  and  the  defendant  agreed  by  charter-  ^"^g,  pu^. 
party,  that  the  plaintiff's  ship  called  the  '*  Ariel "  should  with  auant  to 

'  charterparty. 
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all  convenient  speed  sail  to  R.,  or  so  near  thereto  as  she 
could  safely  ^t,  and  that  the  defendant  shonld  there  load 
her  with  a  foil  cargo  of  tallow  or  other  lawful  merchandize, 
which  she  should  carry  to  H.,  and  there  deliver,  on  payment 
of  freight,  £  per  ton,  and  that  the  defendant  snoald  be 

allowed  ten  days  for  loading,  and  ten  for  discharge,  and  ten 
days  for  demurrage,  if  required,  at  £  per  day;  and  that 
the  plaintiff  did  all  things  necessary  on  nis  part  to  entitle 
him  to  have  the  ao;reed  carjro  loaded  on  board  the  said  ship 
at  R.,  and  that  the  time  tor  so  doing  has  elapsed,  yet  the 
defendant  made  default  in  loading  the  agreed  cargo. 

Upon  a  leaie       23.  That  the  plaintiff  let  to  the  defendant  a  house.  No.  401, 
for  rent.         Piccadilly,  for  seven  years,  to  hold  from  the        day  of       , 
A.D.         at  £         a  year,  payable  quarterly,  of  woich  rent 
quarters  are  due  and  unpaid. 

24.  That  the  plaintiff  by  deed  let  to  the  defendant  a  house 
No.  401,  Piccadilly,  to  hold  for  seven  years  from  the  day 
of  ,  A.D.  ,  and  the  defendant  by  the  said  deed  cove* 
nanted  with  the  plaintiff  well  and  substantially  to  repair  the 
said  house  during  the  said  term  [according  to  the  eovetUMHt], 
yet  the  said  house  was  during  the  said  term  out  of  good  and 
substantial  repair. 


Upon  a  coTe< 
nant  to  re- 
pair. 


Tretpau  to 
land. 


Assault, 
battery,  and 
false  Impri- 
Boument. 

Criminal  coH' 
rerution.f 


Wrongful 
conTenion 
of  goods. 


Far  Wrongs  independent  of  Contract, 

25.  That  the  defendant  broke  and  entered  certain  land 
of  the  plaintiff,  called  the  Big  Field,  and  depastured  the  same 
with  cattle. 

26.  That  the  defendant  assaulted  and  beat  the  pUuntiff, 
^ve  him  into  custody  to  a  policeman,  and  caused  him  to  be 
imprisoned  in  a  police  office. 

27.  That  the  defendant  debauched  and  eamalfy  knew  the 
plaintiff  *s  wife. 

28.  That  the  defendant  converted  to  his  own  use,^  or 
wrongfully,  deprived  the  plaintiff  of  the  use  and  poasession 
of  ^  the  plaintiff's  goods ;  that  is  to  say,  iron,  hops,  household 
furniture  [or  as  the  case  may  6e]. 


t  It  baa  since  been  enacted  by  Stat.  20  fr  21  Vict.  c.  85,  a.  59.  that  *'  no 
action  shall  be  maintained  1q  England  for  criminal  conversation.' 

*  The  words  between  these  asterisks  are  said  to  have  been  aaggested  bj 
the  late  Lord  Denman  in  substitution  for  the  word  **  converted,**  to  the  use 
of  which  in  this  "  wrongful  **  sense,  his  lordship  appears  to  have  entertained 
some  objeetion.  The  form,  probably  by  some  oversight  at  press,  got  printed 
as  it  now  stands.  White  many  pleaders  employ  it  Vteratim;  others,  ex 
abundantiori  eauteld,  substitute  the  conjunctive  "and"  for  the  disjunctive 
"  or ;"  and  others,  again,  believing  the  allegations,  though  varying  in  words, 
to  be  of  precisely  similar  legal  efficacy,  prefer  fn  their  pivctiee  the  ranre 
ancient  expression,  SeeDoJfcerv.  Orwy(17  C.  B.  4SS);  Ltmdtm  tmd  Wuh 
miiuter  Loan  Companif  v.  Drake  (L.  J.  28,  C.  P.  297). 
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39.  That  the  defendant  detained  from  the  plaintiff  his  Wrongftti 
title-deeds  of  land  called  Belmont,  in  the  county  of  ;  property"  &c. 

that  is  to  flay  [dueribe  the  deeds], 

90.  That  the  plaintiff  was  possessed  of  a  mill,  and  by  Diverting 
reason  thereof  was  entitled  to  the  flow  of  a  stream  for  TtSiir^"^ 
working  the  same,  and  the  defendant,  by  cutting  the  bank 
of  the  said  stream,  diverted  the  water  thereof  away  from  the 
said  milL 

31.  That  the  plaintiff  was  the  first  and  tnie  inventor  of  a  inMnge- 
certain  new  manufacture,  that  is  to  say,  of  ''certain  im-  ^!^^°^* 
provements  in  the  manufacture  of  sulphuric  acid,"  and  ^^ ' 
thereapoD  Her  Majesty  Queen  Victoria,  by  letters-patent 
under  the  Great  Seal  of  England,  granted  the  plaintiff  the 
sole  privilege  to  make,  use,  exercise,  and  vend  the  said  in- 
vention within  England  for  the  term  of  fourteen  years  from 
tbe  day  of  ad.  ,  subject  to  a  condition  that  the 
plaintiff  should  within  six  calendar  months  next  after  the 
date  of  the  said  letters-pateut  cause  to  be  enrolled  in  the 
High  Court  of  Chancery  an  instrument  in  writing  under  his 
hand  and  seal,  particularly  describing  and  ascertaining  the 
nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and  the  plaintiff  did 
within  the  time  prescribed  fulfil  the  said  condition,  and  the 
defendant  during  the  said  term  did  infringe  the  said  patent 
right. 

92l  That  the  defendant  falsely  and  maliciously  spoke  and  Defamation 
published  of  the  plaintiff  the  words  following ;  that  is  to  say,  »'«^"«^«- 
"  be  is  a  thief;" 

[If  there  he  any  tpecial  damage ,  here  etate  it  with  such 
reasonable  particularity  as  to  give  notice  to  the  de- 
fendant of  the  pecuUar  ii^ury  complained  of;  for 


whereby  the  plaintiff  lost  his  situation  as  gamekeeper  in  the 
employ  of  A. 

33.  That  the  defendant  fitlsely  and  maliciously  printed  and 
published  of  the  plaintiff  in  a  newspaper  called  "  "  the 
words  following ;  that  is  to  say,  '*  he  is  a  regular  prover 
under  bankruptcies,"  the  defendant  meaning  thereby  that 
tbe  pUuntiff  had  proved  and  was  in  the  habit  of  proving 
fictidous  debts  against  the  estates  of  bankruptS|  with  the 
knowledge  that  such  debts  were  fictitious. 


COHHENCEMENT  OF  PlEA. 

34.  The  defendant  by       his  attorney  [or  in  person]  says 
[here  state  the  substance  cf  the  plea]. 
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35.  And  for  a  second  plea  the  defendant  says  [fiere  state 
the  second  pled]. 


Denial  of 
debt. 


Denial  of 
contract. 


Denial  of 
deed. 

Statute  of 
Llmitationa. 


Payment. 


Set-off. 


Release. 


Pleas  in  Actions  on  Contracts. 

86.  That  he  never  was  indebted  as  alleged. 

[  This  plea  it  applicable  to  declarations  like  those  numbered 
I  to  14.J 

87.  That  he  did  not  promise  as  alleged.. 

[This  plea  is  applicable  to  other  declarations  on  simple 
contracts,  not  on  bills  and  notes,  such  a*  those  numbered  19 
to  22.  It  would  be  unobjectionable  to  use  "  did  not  warrant," 
"  did  not  agree/'  or  any  other  appropriate  denial.'] 

88.  That  the  alleged  deed  is  not  his  deed. 

80.  That  the  alleged  cause  of  action  did  not  accrue  within 
six  years  [state  the  period  of  limitation  applicable  to  the 
case]  before  thb  suit 

40.  That  before  action  he  satisfied  and  discharged  the 
plaintiff's  claim  by  payment. 

41.  That  the  plaintiff  at  the  commencement  of  the  suit 
was,  and  still  is,  indebted  to  the  defendant  in  an  amouot 
equal  to  the  plaintiff's  claim,  for  [here  state  the  cause  of 
set'off,  as  in  a  declaration :  ^ee  forms,  ante]^  which  amount 
the  defendant  b  willing  to  set  off  against  the  plaintiff's 
claim. 

42.  That  after  the  alleged  claim  accrued,  and  before  this 
suitf  the  plaintiff  by  deedreleased  the  defendant  tberelrotn. 


Pleas  in  Actions  for  Wrongs  independent  of 

Contract, 

Not  guilty.         48.  That  he  is  not  guilty. 

Leave  and         44.  That  he  did  what  is  complained  of  by  the  plaintiff's 
licence.         leave. 

Self-defence.  46.  That  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  the  alleged  assault  in  he 
own  defence. 


Right  of 
way. 


40.  That  the  defendant  at  the  time  of  the  alleged  tres- 
pass, was  possessed  of  land,  the  occupiers  whereof  for  twenty 
years  before  this  suit  enjoyed  as  of  "Rht  and  without  inter- 
ruption a  way  on  foot  and  with  cattle  from  a  public  highway 
over  the  said  land  of  the  plaintiff  to  the  said  land  of  the 
defendant,  and  from  the  said  land  of  the  defendant  over  the 
said  land  of  the  plaintiff  to  the  said  public  highway,  at  all 
times  of  the  year,  for  the  more  convenient  occupation  of  the 
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said  land  of  the  defendant,  and  that  the  alleged  trespaM  was 
a  use  by  the  defendant  of  the  aaid  way. 

47.  That  the  defendant  at  the  time  of  the  alleged  trespass,  Right  of 
was  possessed  of  land,  the  occupiers  whereof  for  thirty  years  <^°™*"®"* 
before  this  suit  enjoyed  as  of  ri^ht  and  without  interruption, 
common  of  pasture  over  the  said  land  of  the  plaintiff  for  all 
their  cattle,  levant  and  couchant,  upon  the  said  land  of  the 
defendant  at  all  times  of  the  year,  as  to  the  said  laud  of  the 
defendant  appertaining,  and  that  the  alleged  trespass  was  a 
use  by  the  oefendant  of  the  said  right  of  common. 


Replications. 

48.  The  plaintiff  takes  issue  upon  the  defendant's  1st,  2nd,  joinder  of 
&c.,  pleas.  ^"•• 

49.  The  plaintiff  as  to  the  second  plea  says  [here  state  the  Replication 
answer  to  the  plea  as  in  the  foUowing  farms ; J  liSing  neS" 

50.  That  the  alleged  release  is  not  the  plaintiff's  deed. 

61.  That  the  alleged  release  was  procured  by  the  fraud  of  To  plea  of 
the  defendant  "^*•••• 

62.  That  the  alleged  set-off  did  not  accrue  within  six  years  To  plea  of 
before  this  snit.  ■«**<^- 

63.  That  the  plaintiff  was  possessed  of  land  whereon  the  To  teif-de- 
defendant  was  trespassing  and  doing  damage,  whereupon  '^°^'* 
the  plaintiff  requested  the  defendant  to  leave  the  said  land, 

which  the  defendant  refused  to  do;  and  thereupon  the 
plaintiff  gently  laid  his  hands  on  the  defendant  in  order  to 
remove  him,  doing  no  more  than  was  necessary  for  that 
purpose,  which  is  ue  alleged  first  assault  by  the  plaintiff. 

64.  That  the  occupiers  of  the  said  land  did  not  for  twenty  To  right  of 
years  before  this  suit  enjoy  as  of  right  and  without  interrup-  ^'^' 
tion  the  alleged  way. 


New  Assignment. 

66.  The  plaintiff  as  to  the        and        pleas,  says,  that  To  the  pleat 
he  sues  not  for  the  trespasses  therein  admitted,  but  for  tres-  ^'Jight  of 
passes  committed  by  the  defendant  in  excess  of  the  alleged  ^glit^of 
rights,  and  also  in  other  parts  of  the  said  land  and  on  other  common. 
occasions,  and  for  other  purposes  than  those  referred  to  in  the 
said  pleas. 

[If  the  plaintiff  replies  and  new  assigns,  the  new  auign" 
ment  may  be  as  follows ;] 
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66.  And  the  plaintiff,  as  to  the  and  pleas,  forther 
says  that  he  sues  not  only  for  the  trespasses  m  those  pk^ 
admitted,  hut  also  for,  &c. 

llf  the  plaintiff  replies  and  new  astigna  to  iome  cf  the 
pleaSf  and  new  assigns  only  to  the  other,  the  form  mag  be  at 
follows:] 

67.  And  the  plaintiff,  as  to  the  and  pleas,  further 
says,  that  he  sues  not  for  the  trespasses  in  the  pleas  [the 
pleas  not  replied  to]  admitted,  but  for  the  trespasses  in  the 
pleas  [the  pleas  replied  to]  admitted,  and  also  for,  &c 


(    203    ) 


THE 

COMMON  LAW  PROCEDURE  ACT, 

1854. 

(17  &  18  Vict.  c.  125). 


An  Act  for  the  further  Amendment  of  the  ProcesB^ 
Prcuitice  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Com- 
mon  Law  at  PFestminster^  and  of  the  Superior 
Courts  of  Common  Law  of  the  Counties  Palatine 
of  Lancaster  and  Durham. 

[12th  August,  1854.] 

Be  it  enacted  bj  the  Queen^s  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

Trial  by  the  Court  or  a  Judge. 

1.  The  parties  to  any  cause  may,  by  consent  in  Judge  may, 
writing,  signed  by  them  or  their  attomies,  as  the  case  ?^°**ue»5oin 
may  b^  leave  the  decision  of  any  issue  of  fact  to  the  of  fact, 
court,  provided  that  the  court,  upon  a  rule  to  show 
cause,  or  a  judge  on  summons,  shall,  in  their  or  his 
discretion,  think  fit  to  allow  such  trial ;  or  provided 
the  judges  of  the  superior  courts  of  law  at  West- 
minster shall,  in  pursuance  of  the  power  hereinafW 
given  to  them,  make  any  general  rule  or  order  dis- 
pensing with  such  allowance,  either  in  all  cases  or  in 
any  particular  class  or  classes  of  cases  to  be  defined 
in  such  rule  or  order;  and  such  issue  of  fact  may 
thereupon  be  tried  and  determined,  and  damages  as- 
sessed where  necesisary,  in  open  court,  either  in  term 
or  vacation,  by  any  judge  who  might  otherwise  have 
presided  at  the  trial  thereof  by  jury,  either  with  or 
without  the  assistance  of  any  other  judge  or  judges  of 
the  same  court,  or  included  in  the  same  commission  at 
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the  assizes ;  and  the  verdict  of  such  judge  or  judges 
shall  be  of  the  same  effect  as  the  verdict  of  a  jury, 
save  that  it  shall  not  be  questioned  upon  the  ground  of 
being  against  the  weight  of  evidence ;  and  the  pro- 
ceedings upon  and  aftor  such  trial,  as  to  the  power  of 
the  court  or  judge,  the  evidence,  and  otherwise,  shall 
be  the  same  as  in  the  case  of  trial  bj  jury. 

The  verdict  in  a  cause  tried  by  a  judge  cannot  be  question^ 
on  the  ground  of  its  being  against  the  weight  of  evidence.  Sach 
verdict  is,  on  questions  of  fact,  conclusive.  If  questions  of  lair 
arise  on  the  trial,  as  they  frequently  do,  some  difBculty  may  be 
found  in  keeping  the  judge's  ruling  on  these  altogether  distinct 
from  his  veraict  on  matters  of  fact  (see  MeUing  v.  Leak,  16  C.  B. 
652). 

The  consent  of  the  parties  should  be  in  writing ;  but  when 
they  have  taken  part  in  the  trial,  the  absence  of  writing  cannot 
be  relied  upon  to  avoid  the  result  {Andrew*  v.  BllioUy  5  E.  &  B. 
502 :  and  in  error,  6  E.  &  B.  338). 

A  commissioner  of  assize  is  a  judge  within  the  meaning  of  this 
section  (Andrews  v.  Elliott,  ubi  iupra). 

See  R.  G.,  M.  V.  1854,  Schedule  1—8,  post. 


Two  judges 
may  tit  at 
same  time 
for  trial  of 
cnnsea  peod- 
iiig  in  tne 
•ame  eoart. 


Trial  of  Causes  in  Westminster  and  London. 

2.  It  shall  be  lawful  for  any  one  of  the  judg^  of 
any  of  the  superior  courts  at  Westminster,  at  the  re- 
quest of  the  Lord  Chief  Justice  or  Lord  Chief  BaroD, 
to  try  the  causes  entered  for  trial  at  Nisi  Prias  in 
Westminster  and  London  in  either  of  the  courts,  ou 
the  same  days  on  which  the  said  Lord  Chief  Justice 
or  Lord  Chief  Baron,  or  any  other  judge  of  the  same 
court,  shall  be  sitting  to  try  causes  at  those  places  re- 
spectively, or  at  either  of  them,  so  that  the  trial  of 
two  causes  may  be  proceeded  with  at  the  same  time  ; 
and  all  jurors,  witnesses  and  other  persons  who  may 
have  been  summoned  or  required  to  attend  at  or  for 
the  trial  of  any  cause  before  the  said  Lord  Chief  Jus- 
tice or  Lord  Chief  Baron,  as  the  case  may  be,  shall 
eive  their  attendance  at  and  for  the  trial  thereof  be- 
rore  such  other  judge  as  may  be  sitting  to  try  the  same 
by  virtue  of  this  act ;  and  it  shall  be  lawful  for  the 
associates  and  other  officers  of  the  Lord  Chief  Justice 
or  Lord  Chief  Baron,  as  the  case  may  be,  to  appoint 
from  time  to  time  fit  ^nd  proper  persons,  to  be  ap- 
proved by  the  said  Lord  Chief  Justice  or  Lord  Chief 
Baron,  to  attend  for  them  and  on  their  behalf  respec- 
tively before  such  judge ;  and  the  trial  of  everj  cau^e 
which  shall  be  so  had  by  virtue  of  this  act  shall,  if 
necessary,  be  entered  of  record,  as  having  been  had 
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before  the  judge  bj  whom  such  cause  in  fact  was 
tried. 

See  1.  95,  pot/,  as  to  the  power  of  the  courts  to  appoint  sit- 
tings :  and  s.  59,  post,  as  to  the  powers  of  the  courts  or  a  judge 
to  make  mles  or  orders  for  the  attendance  of  a  special  or  common 
jury. 

COMPXTLSORT  REFERENCE  TO  ARBITRATION. 

3.  If  it  be  made  appear,  at  any  time  afler  the  issuing  Power  to 
of  the  writ,  to  the  satisfaction  of  the  court  or  a  judge,  J'uJge  Jo  di- 
upon  the  application  of  either  partj,  that  the  matter  in  rect  srbitra. 
dispute  consists  wholly  or  in  part  of  matters  of  mere  tiS.^*^**" 
account  which  cannot  conveniently  be  tried  in  the  or- 
dinary way,  it  shall  be  lawful  for  such  court  or  judge, 
upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  manner,  or  to  order  that 
such  matter,  either  wholly  or  in  part,  be  referred  to  an 
arbidntor  appointed  by  the  parties,  or  to  an  officer  of 
the  court,  or,  in  country  causes,  to  the  judge  of  any 
county  eourtj*  upon  such  terms  as  to  costs  and  other- 
wise as  such  court  or  judge  shall  think  reasonable  ; 
and  the  decision  or  order  of  such  court  or  judge,  or 
the  award  or  certificate  of  such  referee,  shall  be  en- 
forceable   by  the  same  process  as  the  finding  of  a 
jury  upon  the  matter  referred. 

One  or  other  of  the  parties  must,  in  strictness,  apply  for  a  re-  Compuitorp 
ference  under  this  section ;  but  in  practice  some  judges  dispense  J^-'^^.^**' 
with  the  concurrence  of  either  party.     It  might  perhaps  have  "^^^ 
been  argued  that  the  power  given  by  this  section  could  onlv  be 
exercised  b^ore  trial,  and  could  not  strictly  be  exercised  by  a 
judge  at  the  trial.    But  practice  has  determined  otherwise ;  and 
cases  are  constantly  referred  by  judges  at  the  trial  under  this 
Kction  (Murraff  v.  Sunderland  Dock  Company,  1   F.  &  F.  179 ; 
Jmu  ▼.  Beaumont,  I  F.  &  F.  336). 

It  has  been  said  ( Robson  ▼.  Lett,  6  H.  &  N.  258  ;  L.  J.  SO,  Ex. 
235)  that  this  section  does  not  give  power  to  a  judge  at  Nisi 
Prius  to  refer :  hut,  however  that  may  be,  a  judge  often  brings 
•boot  references  at  Nisi  Prius,  by  intimating  to  the  unwilling 
party  that,  upon  an  immediate  adjournment  of  the  court  for  the 
purpose,  a  summons  under  this  section  may  be  made  returnable 
forthwith  before  him  quasi  in  camerd. 

The  cause,  and  not  all  matters  in  difference,  can  alone  be  re- 
ferred under  this  section  {Kendil  v.  Merrett,  18  C.  B.  173;  L.  J. 
25,  C.  F.2^1).  Where  the  matter  in  dispute  consists  in  part  of 
matters  of  mere  account,  the  whole  may  be  referred  ( Broume  v. 
Ememm,  17  C.  B.  361  ;  Reece  v.  Chaffers,  11  W.  R.  307  ;  Q.  B., 
H.  T.  1863);  even  although  a  question  of  fraud  is  involved 
{Imk^  Y.  ^tton^  L.  R.  2  C.  P.  406);  and  if  a  question  arises 

* 

*  County  Court  judges  an  now  relieved  of  theie  refereneet  by  21  ft  22 
▼icu  e.  74,  s.  S.  At  to  the  effeet  of  lueh  reference  formerly  see  Edwards  ▼. 
ttMTtb  (S  C.  B.,  N.  S.  696 ;  L.  J.  28,  C.  B.  25). 
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upon  tbe  inquiry  before  the  teferee,  he  mast  still  proceed 
with  it  {Insutl  ▼.  Moajen,  S  C.  B.,  N.  S.  S59{  L.  J.  27,  C.  P. 
75). 

An  action  for  not  repairing,  was  referred  under  this  section; 
some  claim  having  been  admitted  by  payment  of  money  into 
court  {Angell  v.  Feilgate,  7  H.  &  N.  896  ;  L.  J.  81,  Ex.  41} ;  and 
such  matters  are  now  referred  as  of  course. 

In  a  reference  of  a  building  contract  to  a  roaster,  it  was  held 
by  the  Court  of  Common  Pleas  that  he  might,  without  the  con> 
sent  of  the  parties,  send  a  surveyor  to  view  the  work  in  order  to 
inform  his  mind  of  the  work  done,  &c. ;  but  not  to  the  exclusioo 
of  the  witnesses  of  the  parties  (Orag  r,  ffihom,  L.  R.  1  C.  P. 
41). 
*  A  compulsory  reference  was  refused  in  an  action  on  bills  of 
exchange  {Pellatt  v.  Markwiek^  8  C.  B.,  N.  S.  760) .  See  far  in- 
stances  of  references  ordered,  Cummings  v.  Birkeit  (8  H.  &  N. 
156);  Murray  v.  Sunderland  Dock  Company  (1  F.  &  F.  179): 
Jonet  ▼.  Beaumtni  (1  F.  &  F.  886) ;  Gcodred  v.  Seale  (2  F.  ft  F. 
882) ;  where  an  action  on  an  attorney's  bill,  to  which  a  set-off 
was  inter  alia  pleaded,  was  referred  by  Blackburn,  J. ;  and  Bag' 
galay  v.  Borthwiek  (10  C.  B.,  N.  S.  61 ;  S.  C.  sub  nom.  BaguUy 
V.  Markwicky  L.  J.  80,  C.  P.  842). 

A  cause  though  referred  remains  under  the  control  of  the  court 
{Edwarde  v.  Edwards,  5  C.  B.,  N.  S.  &^ii)  ;  and  therefore  amend- 
ments may  be  made  {Gibha  ▼.  Knighiley,  2  U.  &  N.  84;  Tbemp- 
tett  V.  Bowyer,  9  C.  B.,  N.  S.  284 ;  L.  J.  80,  C.  P.  1)  ;  but  the 
court  cannot  (qu.  will  not)  set  aside  an  award,  or  remit  a  case  back 
to  the  arbitrator  (under  sect.  8,  pot/,  p.  209),  in  any  case  where  it 
could  not,  or  would  not,  do  so  upon  a  reference  by  consent  (//0|rfe 
V.  Burgeit,  3  H.  &  N.  298 ;  Hodgkinton  v.  Femie,  3  C.  B^  N.  S. 
189 ;  Baggalay  v.  Borthwiek,  ubi  tupra)\  but  see  on  this  subject, 
British  Empire  Company  v.  Somet  (8  K.  &  J.  483  ;  L.  J.  26,  Ch. 
759). 
Cotu,  As  to  cot^f,  see  Leggo  v.  Young  (16  C.  B.  626)  ;  Bell  t.  Pottle- 

thwaite  (5  E.  &  B.  695);  and  Edwardt  v.  Edwarde  {ubi  supra). 
Conntf  Courts      With  regard  to  the  effect  of  the  County  Courts  Acts  as  respects 
Acts.  costs,  where  by  the  order  of  reference  they  are  to  abide  the  event, 

the  rule  now  establisbed  after  some  conflicting  decisions  is,  that 
"whenever  the  plaintiff  is  entitled  to  judgment  in  the  action  and 
gets  his  damages  in  the  action,  and  the  case  is  such  that  if  there 
had  been  no  reference  the  plaintiff' would  by  virtue  of  the  County 
Courts  Acts  have  lost  his  costs  in  the  cause,  so  he  does  equally 
lose  them  when  there  is  a  reference  which  fixes  the  amount, 
unless  he  has  succeeded  in  getting  the  necessary  certificate" 
(Smith  V.  Edge,  2  H.  &  C.  659;  L.  J.  38,  Ex.  9,  per  Bramwell, 
B. ;  approved  and  adopted  by  Court  of  Queen's  Bench  in  Coweil 
V.  Amman  {Aberdare)  Colliery  Company,  6  B.  &  S.  838  ;  L.  J.  84, 
Q.  B.  161,  after  conference  with  the  other  courts).  This  role 
applies  equally  where  a  verdict  is  entered  at  the  trial  by  consent 
subject  to  a  reference  {Smith  v.  Edge,  ubi  tupra)\  where  the 
cause  is  referred  by  consent  before  trial  {Coweli  v.  Amman  Colliery 
.  Company,  ubi  supra);  and  where  the  order  is  a  compulsory  order 
of  reference  under  this  section  {Robertson  v.  Sterne,  1 3  C.  B.,  N.  S. 
248 ;  L.  J.  81,  C.  P.  362).  It  applies  also  to  the  costs  of  a  com- 
pulsory reference  where  by  the  terms  of  the  order  they  are  left  to 
the  discretion  of  the  master  and  he  awards  them  to  the  plaintiff 
{Moore  v.  Watson,  L.  R.  2  C.  P.  814).  The  effect  of  the  County 
Courts  Acts  on  costs  is  very  much  simplified  by  tbe  County  Courts 
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Act,  1807  (80  &  81  Vict  c.  142),  which  oune  into  opentioD  on 
the  Ist  of  January,  IS6%  ;  vide  C.  L.  P.  Act,  1860,  s.  84,  n.  pott. 

As  to  enforcing  award,  see  ss.  7,  10,  16  (pM/,  pp.  208-9,  214) ;  Ei^foreing 
and  R.  G.,  M.  V.  1854,  ached.  9,  10,  poet,-  Kendil  v.  M9rrett(\%  cmank. 
C.  B.  173) ;  and  Talbot  v.  Fither  (2  C.  B.,  N.  S.  471 ). 

The  Court  of  Chancery  will  atill  restrain  actions  at  law,  when 
the  accounts  are  complicated,  and  can  be  more  readily  taken  in 
Chancery  {Croskey  v.  The  European  and  American  Steam  Shipping 
Company  J  I  Johns.  6c  U.  108). 

As  to  the  specific  performance  of  an  award,  see  Blaekett  v. 
Bates  (L.  J.  34,  Ch.  675,  revetsed  by  Chelmsford,  €.,  L.  R.,  1 
Ch.  117). 

4.  If  it  shall  appear  to  the  court  or  a  judge  that  the  Special  catet 
aUowance  or  disallowance  of  anj  particular  item  or  li^^edTand 
items  in  such  account  depends  upon  a  question  of  law  queition  of 
fit  to  be  decided  by  the  court,  or  upon  a  question  of  *^  ^^^' 
fact  fit  to  be  decided  bj  a  jurj,  or  bj  a  judge  upon 

the  consent  of  both  parjiies  as  hereinbefore  provided, 
it  shall  be  lawful  for  such  court  or  judge  to  direct  a 
case  to  be  stated,  or  an  issue  or  issues  to  be  tried;  and 
the  decision  of  the  court  upon  such  case,  and  the  find- 
ing of  the  jury  or  judge  upon  such  issue  or  issues, 
shall  be  taken  and  acted  upon  by  the  arbitrator  as 
conclusive. 

See  8.  5,  and  note,  hifra;  and  for  forma  see  R.  G.,  M.  V.  1854, 
Sched.  11—13, /}<M<. 

5.  It  shall  be  lawful  for  the  arbitrator  upon  any  Arbitrator 
compulsory  reference  under  this  act,  or  upon  any  re-  JJ2iai*cMe 
ference  by  consent  of  parties  where  the  submission  is 

or  may  be  made  a  rule  or  order  of  any  of  the  superior 
courts  of  law  or  equity  at  Westminster^  if  he  shall 
think  fit,*  and  if  it  is  not  provided  to  the  contrary,  to 
state  his  award,  as  to  the  whole  or  any  part  thereof 
in  the  form  of  a  special  case,  for  the  opinion  of  the 
court,  and  when  an  action  is  referred,  judgment,  if  so 
ordered,  may  be  entered  according  to  the  opinion  of 
the  court. 

This  section  applies  practically  to  all  references,  see  s.  17 
(j9ocl,  p.  215). 

As  to  bringing  up  prisoners  under  a  haheat  to  give  evidence 
before  the  arbitrator  see  Graham  ?.  Glover  (5  E.  &  B.  591 ;  L.  J. 
25,  Q.  B.  10);  and  Martden  v.  Overbury  (18  C.  B.  84;  L.  J.  25, 
C.  P.  200). 

The  provisions  of  s.  82,  poet,  as  to  bringing  error  upon  a  special 


*  See  obiervationt  In  Baggalap  ▼.  Borthwkk  (10  C.  B.,  N.  S.  61);  and  see 
Eottowsy  V.  FroMii  (0  C.  B..  N.  8.  «W). 
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Power  to 
judge  to  di- 
rect arbitra- 
tion at  time 
of  trial, 


when  iatues 
of  fact  left  to 
hi«  decision. 


Proceeding! 
before  and 
power  of 
auch  arbi- 
trator. 


Power  to 
send  back  to 
arbitrator. 


case,  do  not  apply  to  a  special  case  stated  by  an  arbitrator  nnder 
this  section  {Gumm  ▼.  FowUr,  2  E.  &  £.  890;  L.  J.  29,  Q.  a 
189). 

See  forms,  R.  G.,  M.  V.  18J>4,  Sched.  14,  15,  pott, 

6.  If  upon  the  trial  of  any  issue  of  fact  bj  a  judge 
under  this  act  it  shall  appear  to  the  judge  that  the 
questions  arising  thereon  inyolve  matter  of  account 
which  cannot  conveniently  be  tried  before  him,  it  shall 
be  lawful  for  him,  at  his  discretion,  to  order  that  such 
matter  of  account  be  referred  to  an  arbitrator  appointed 
by  the  parties,  or  to  an  officer  of  the  court,  or,  in 
country  causeSy  to  a  judge  of  any  county  courts*  upon 
such  terms  as  to  costs  and  otherwise  as  such  judge 
shall  think  reasonable;  and  the  award  or  certificate  of 
such  referee  shall  have  the  same  effect  as  hereinbefore 
provided  as  to  the  award  or  certificate  of  a  referee 
before  trial;  and  it  shall  be  competent  for  the  judge  to 
proceed  to  try  and  dispose  of  any  other  matters  in 
question  not  referred  in  like  manner  as  if  no  reference 
has  been  made. 

This  section  is  confined  to  the  trial  of  issues  of  fact  by  a  jodge 
under  s.  1  {ante,  p.  203) ;  and  no  application  by  either  party  is 
necessary  to  give  this  further  jurisdiction  to  refer.  See  s.  3  and 
note  (antet  pp.  205-7). 

See  form,  R.  G.,  M.  V.  1854,  Sched.  16,  pott. 

7.  The  proceedings  upon  any  *such  arbitration  as 
aforesaid  shall,  except  otherwise  directed  hereby,  or 
by  the  submission  or  document  authorizing  the  re- 
ference, be  conducted  in  like  manner,  and  subject  to 
the  same  rules  and  enactments,  as  to  the  power  of  the 
arbitrator  and  of  the  court,  the  attendance  of  wit- 
nesses, the  production  of  documents,  enforcing  or 
setting  aside  the  award  and  otherwise,  as  upon  a  re- 
ference made  by  consent  under  a  rule  of  court  or 
judge's  order. 

As  to  erfwrcing  the  award,  see  s.  8,  and  note  {ante,  pp.  205, 
207);  and  (y  Toole  v.  Pott  (7  E.  &  B.  102;  cited  ante,  p.  107). 
See  also  generally  Chit  Arch.,  12th  edit.,  vol.  ii.,  part  vli. 

8.  In  any  case  where  reference  shall  be  made  to 
arbitration  as  aforesaid,  the  court  or  a  judge  shall  have 
power  at  any  time  and  from  time  to  time  to  remit  the 
matters  referred,  or  any  or  either  of  them,  to  the  re- 
consideration and  re-determination  of  the  said  arbi- 


*  See  p.  SOS,  note,  ante. 
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trator,  upon  such  terms  as  to  costs  and  otherwise  as  to 

the  said  court  or  judge  maj  seem  proper. 

• 

This  section  is  co-extenuve  with  s.  5  (ante,  p.  207,  Re  Morritt 
6  E.  &  B.  383). 

The  court  will  only  remit  under  this  section,  where  it  would 
have  done  so  formerly  upon  a  voluntary  reference  {Hodgkinson  v. 
Pernie,  3  C.  B.,  N.  S.  isi,  and  other  cases  cited  in  note  to  sect  8, 
antet  p.  206). 

See  generally  Ho/tomi  v.  Judd  (3  C.  B.,  N.  S.  826),  and  Russell 
on  Arbitration,  Srd  edit.  p.  444,  et  seq. 

Formerly,  an  application  to  refer  back  to  the  arbitrator  roust 
have  been  made  within  the  same  time  as  an  application  to  set 
aside  the  award  {Doe  d.  Bankt  v.  Holmes^  12  Q.  B.  951).  Though 
it  is  said,  that  it  may  now  be  made  at  any  time ;  yet  if  this  section 
be  read  with  s.  9,  infra,  an  application  to  remit  should  be  made 
within  the  first  seven  days  or  the  term  next  following  the  publi- 
cation of  the  award. 

The  remitting  of  the  matters  referred  is  to  be  on  such  terms  as 
to  costs  and  otherwise,  as  may  seem  proper.  Where  an  award  is 
referred  back  to  the  arbitrator  for  amendment,  and  the  costs  of 
the  reference  are  in  his  discretion,  the  two  awards  constitute  one 
award,  and  the  arbitrator  has  the  same  power  as  to  the  costs  of 
the  amended  award,  as  he  had  in  the  disposal  of  the  costs  gene- 
rally {Macrae  v.  Maclean,  2  E.  &  B.  946). 

A  Court  of  Equity  will  act  under  this  section  {Re  Warner  and 
PoweWs  ArhitratUm,  L.  R.  3  £q.  261). 

9.  All  applications  to  set  aside  anj  award  made  on  Application 
a  compulsory  reference  under  this  act  shall  and  may  the  Iwud.^ 
he  made  within  the  first  seven  days  of  the  term  next 
following  the  publication  of  the  award  to  the  parties, 
whether  made  in  vacation  or  term ;  and  if  no  such 
application'  is  made,  or  if  no  rule  is  granted  thereon, 
or  if  any  rule  granted  thereon  is  afterwards  discharged, 
such  award  shall  be  final  between  the  parties. 

This  and  the  following  sections  are  confined  to  awards  made  on 
a  reference  under  ss.  3, 6  {ante,  pp.  205,  208).  As  to  the  grounds 
on  which  an  award  will  be  set  aside,  and  the  time  and  mode  of 
doing  so,  see  Hussell  on  Arbitration,  3rd  edit.^  pp.  642,  et  eeq. 
Where  a  rule  to  show  cause  is  obtained  to  set  aside  an  award, 
the  several  objections  thereto,  which  are  intended  to  be  insisted 
upon  at  the  time  of  moving  to  make  such  rule  absolute,  must  be 
stated  in  the  rule  to  show  cause  (R.  G.,  U.  T.  1853,  r.  169 ;  and 
R.  G.,  M.  V.  1854,  r.  1,  post). 

It  is  not  necessary  that  the  judge's  order  referring  a  cause 
under  sect.  3  {ante,  p.  205),  should  be  made  a  rule  of  court 
before  applying  under  this  section  to  set  aside  the  award  (Ben- 
nett V.  WatMon,  5  H.  &  N.  831 ;  L.  J.  29,  Ex.  357).  If  the  ap- 
plication be  made  on  the  seventh  day  it  is  in  time  although  the 
rule  be  not  drawn  up  till  some  days  later.    (Id.) 

An  application  to  the  court,  even  though  made  by  consent,  to 
set  aside  any  award  must  be  made  in  the  term  following  the  pub- 
lication of  the  award  {Re  N,  Brilith  Railway  Company  v.  Trowt- 
dale,  L.  R.  1  C.  P.  401) ;  and  in  cases  falling  within  Stat.  9  &  10 
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awards  with- 
in period  for 
setting  them 
aside. 


WilL  8,  c.  16,  the  appltcation  must,  under  lect*  2,  be  made  befiorv 

the  last  day  of  that  term ;  as  to  the  coostraction  of  this  sectioa 
see  Chit.  Stat  3rd  edit.  voKLp.  9B,  n.  {c) ;  and  Russelion  Arbi- 
tratioQ,  Srd  edit  pp.  643,  et  seq. 

10.  Any  award  made  on  a  compulsory  reference 
under  this  act  may,  by  authority  of  a  judge,  on  such 
terms  as  to  him  may  seem  reasonable,  be  enforced  at 
any  time  after  seven  days  from  the  time  of  publication, 
notwithstanding  that  the  time  for  moving  to  set  it  aside 
has  not  elapsed. 

This  section  is  only  applicable  where  the  reference  was  com- 
pulsory. 

The  costs  may  be  taxed,  notwithstandin)^  the  time  for  settiiHT 
aside  the  award  has  not  elapsed  (R.  G.,  U.  T.  185S,  r.  170; 
and  R.  G.,  M.  V.  1854,  r.  1,  jMti), 


If  action 
commenced 
by  one  party 
after  all  have 
agreed  to  ar- 
bitration, 
court  or 
Judge  may 
stay  proceed- 
ings. 


Amenbbcents  in  the  Law  of  Arbitration. 

11.  Whenever  the  parties  to  any  deed  or  instniment 
in  writing  to  be  hereafter  made  or  executed,  or  any  of 
them,  shall  agree  that  any  then  existing  or  future 
differences  between  them  or  any  of  them  shall  be 
referred  to  arbitration,  and  any  one  or  more  of  the 
parties  so  agreeing,  or  any  person  or  persons  claim iog 
through  or  under  him  or  them,  shall  nevertheless 
commence  any  action  at  law  or  suit  in  equity  gainst 
the  other  party  or  parties,  or  any  of  them,  or  against 
any  person  or  persons  claiming  through  or  under  him 
or  them  in  respect  of  the  matters  so  agreed  to  be 
referred,  or  any  of  them,  it  shall  be  lawful  for  the 
court  in  which  action  or  suit  is  brought,  or  a  judge 
thereof,  on  application  by  the  defendant  or  defendants, 
or  any  of  them,  after  appearance  and  before  plea  or 
answer,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  -cannot  be  or  ought  not  to  be 
referred  to  arbitration  according  to  such  agreement  as 
aforesaid,  and  that  the  defendant  wbb  at  the  time  of 
the  bringing  of  such  action  or  suit,  and  still  is,  ready 
and  willing  to  join  and  concur  in  all  acts  necessary  and 
proper  for  causing  such  matters  so  to  be  decided  bj 
arbitration,  to  make  a  rule  or  order  staying  all  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to 
costs  and  otherwise,  as  to  such  court  or  judge  may 
seem  fit :  Provided  always,  that  any  such  rule  or  order 
may  at  any  time  afterwards  be  discharged  or  varied  as 
justice  may  require. 

Formerly  an  agreement  to  refer  matters  in  dispute  to  arbitFB- 
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don,  did  not  oust  the  courts  of  their  jurisdiction ;  and  a  plea  to 
an  action,  that  such  an  agreement  bad  been  entered  into,  and 
that  the  arbitrator  had  entered  on,  and  was  proceeding  with  the 
reference,  was  bad ;  it  constituted  no  defence  { Harris  ▼.  Reynolds, 
7  Q.  B.  71 ;  see  also  Scott  v.  jivery,  5  H.  L.  C.  811 ;  L.  J. 25,  Ex. 
308 ;  Horton  ▼.  Sayer,  4  H.  &  N.  643 ;  L.  J.  29,  Ex.  28;  and 
Elliott  V.  Royal  Exchange  Assurance  Company,  L.  R.  2  Ex.  287). 
The  addition  of  a  covenant  not  to  sue,  woum  seem  to  vitiate  an 
agreement  to  refer  future  disputes  to  arbitration  (Lee  ▼.  Page, 
L.  J.  30,  Ch.  857).  If  a  reference  under  a  rule  of  court  were 
pending,  and  it  had  been  agreed  that  it  should  operate  as  a  stay 
of  proceedings,  it  might  have  been  made  the  subject  of  an  ap- 
plication to  the  court  to  stay  proceedings  {Dieas  v.  Jay,  6  Bing. 
519 ;  Lwis  v.  Kermode,  8  Taunt.  146). 

This  section  does  not  alter  the  law  as  to  the  effect  of  such 
a  plea  as  that  in  Harris  v.  Reynolds,  ubi  supra  ( Cooke  v.  Cooke, 
L.  R.  4  Eq.  77),  but  it  enables  the  defendant  to  apply  to  the 
court  to  stay  the  proceedings  in  the  action. 

An  application  may  be  made  under  this  section  to  stay  the 
proceedings  in  an  action,  before  the  agreement  to  refer  has  been 
made  a  rule  of  court,  which  every  agreement  in  writing  to  refer 
may  now  be,  unless  express  provision  be  made  to  the  contrary 
(s.  17,  post,  p.  215).  The  rule  or  order  should,  in  the  first  in-  • 
stance,  be  applied  for  at  chambers. 

It  seems  that  the  agreement  to  refer,  if  made  between  parties 
to  a  written  instrument  relating  to  the  matters  to  be  referred, 
need  not  itself  be  in  writing  ( Mason  v.  Haddan,  6  C.  B.,  N.  S. 
526 ;  better  than  Blyth  v.  I^we,  I  £.  &  E.  435 ;  L.J.  28,  Q.  B. 
164). 

The  terms  ''any  then  existing  of  future  differences"  include 
all  differences  arising  out  of  the  contract,  and  within  its  scope 
{Ruesell  v.  PelUgrini,  6  E.  &  B.  1020  ;  L.  J.  26,  Q.  B.  75  ;  Wiek- 
ham  V.  Harding,  L.  J.  28,  Ex.  215 ;  Seligmann  v.  Le  Boutiller, 
L.  R.  1  C.  P.681);  but  see  Daunt  v.  Lazard(h,  J. 27,  Ex.  899). 
Differences  of  law  as  well  as  of  fact  fall  within  this  section 
{Randegger  v.  Holmes,  L.  R.  1  C.  P.  679). 

iSSrmfr/r,  the  words  "persons  claiming  through  or  under  him  or 
them"  do  not  include  assignees  in  bankruptcy  {Pennell  v.  Walker, 
18C.  B.  651). 

The  grounds  on  which  leave  to  revoke  an  agreement  to  refer 
has  hitherto  been  granted,  are  stated  in  Russell  on  Arbitration, 
3rd  ed.  p.  147,  et  seq.;  see  also  ffalUs  v.  Hirseh  ^1  C.  B.,  N.  S. 
316;  and  Hirseh  v.  Im  Thum  (4  C.  B.,  N.  S.  569),  decided  upon 
this  section.  ^ 

No  order  will  be  made  under  this  section,  where  the  object  of 
the  defendant  is  merely  to  delay  the  plaintiff  (Lucy  v.  Pearson,  1 
C.  B.,  N.  S.  639).  ^ 

12.  If  in  any  case  of  arbitration  the  document  au»  On  feiiure  of 
thorizing  the  reference  provide  that  the  reference  shall  Cftnltort!  ^' 
be  to  a  single  arbitrator,  and  all  the  parties  do  not,  Judge  may 
after  differences  have  arisen,  concur  in  the  appointment  rfiisiearbi. 
of  an  arbitrator  ;  or  if  anj  appointed  arbitrator  refuse  t»toror 
to  act,  or  become  incapable  of  acting,  or  die,  and  the 
terms  of  such  document  do  not  show  that  it  was 
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intended  that  such  vacancy  shoald  not  be  supplied, 
and  the  parties  do  not  concur  in  appointing  a  new 
one  ;  or  if,  where  the  parties  or  two  arbitrators  are 
at  liberty  to  appoint  an  umpire  or  third  arbitrator, 
such  parties  or  arbitrators  do  not  appoint  an  umpire 
or  third  arbitrator;    or  if  any  appointed  umpire  or 
third  arbitrator  refuse  to  act,  or  become  incapable  of 
acting  or  die,  and  the  terms  of  the  document  autho- 
rizing the  reference  do  not  show  that  it  was  intended 
that  such  a  vacancy  should  not  be  supplied,  and  the 
parties  or  arbitrators  respectively  do  not  appoint  & 
new  one ;  then  in  every  such  instance  any  party  maj 
serve  the  remaining  parties  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire  or  third  arbitrator  respectively  ;  and  if 
within  seven  clear  days  afler  such  notice  shall  have 
been  served  no  arbitrator,  umpire  or  third  arbitrator 
be  appointed,  it  shall  be  lawful  for  any  judge  of  any 
of  the  superior  courts  of  law  or  equity  at  WeUminster^ 
upon  summons  to  be  taken  out  by  the  party  having 
served  such  notice  as  aforesaid,  to  appoint  an  arbi- 
trator, umpire  or  third  arbitrator,  as  the  case  may  be, 
and  such  arbitrator,  umpire  and  third  arbitrator  re- 
spectively shall  have  the  like  power  to  act  in  the 
reference,  and  make  an  award,  as  if  he  had  been  ap- 
pointed by  consent  of  all  parties, 

Qtuere  whether  there  must  be  some  suit  or  arbitration  actually 

Sending  {Re  Cox  y,  Hopteood,  6  W.  R.  664,  Ex.  T.  T.  1S58). 
Lomilly,  M.  R.,  has  held  that  a  contract  of  sale,  leaving  the  price 
to  be  determined  by  valuers,  and  matters  in  difference  between 
them  to  be  determined  by  umpire,  is  not  within  this  section  (CoU 
lifu  V.  Collitu,  26  Beav.  S06  ;  L.  J.  28,  Ch.  184  ;  Bos  v.  Hekhm, 
L.  R.  2  Ex.  72).  As  to  the  distinction  between  a  mere  valua- 
tion and  an  arbitration,  see  Re  Hopper  (L.  R.  2  Q.  B.  367)  and 
cases  there  cited. 

This  section  applies  to  references  under  the  arbitration  clauses 
of  the  Companies  Clauses  Act,  1845,  8  VicL  c.  16,  ss.  12S— 1S4 
(Lord's  easst  I  K.  &  J.  90;  L.J.  24,  Ch.  146);  of  the  Compatiies 
Act,  1862,  25  &  26  Vict.  c.  89,  a.  162  (Re  Jngh^ Italian  Bank  and 
De  Rosaz,  L.  R.  2.Q.  B.  452). 

13.  When  the  reference  is  or  is  intended  to  be  t« 
two  arbitrators,  one  appointed  by  each  party,  it  shall 
be  lawful  for  either  party,  in  the  casei  of  the  death, 
refusal  to  act,  or  incapacity  of  any  arbitrator  appointed 
by  him,  to  substitute  a  new  arbitrator,  unless  the 
document  authorizing  the  reference  show  that  it  was 
intended  that  the  vacancy  should  not  be  supplied;  and 
if  on  such  a  reference  one  party  &il  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substitution 
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aa  aforesaid,  for  seven  clear  days  after  the  other  party 
shall  have  appointed  an  arbitrator,  and  shall  have 
served  the  party  so  failing  to  appoint  with  notice  in 
writing  to  make  the  appointment,  the  party  who  has 
appointed  an  arbitrator  may  appoint  such  arbitrator 
to  act  as  sole  arbitrator  in  the  reference,  and  an  award 
made  by  him  shall  be  binding  on  both  parties  as  if 
the  appointment  had  been  by  consent;  provided,  how- 
ever, that  the  court  or  judge  may  revoke  such  appoint- 
ment on  such  terms  as  shall  seem  just. 

14.  When  the  reference  is  to  two  arbitrators,  and  Twoarbi- 
the  terms  of  the  document  authorizing  it  do  not  show  ip*poiJt"um- 
that  it  was  intended  that  there  should  not  be  an  um-  p"^- 
pire,  or  provide  otherwise  for  the  appointment  of  an 
umpire,  the  two  arbitrators  may  appoint  an  umpire 

at  any  time  within  the  period  during  which  they 
have  power  to  make  an  award,  unless  they  be  called 
upon  by  notice  as  aforesaid  to  make  the  appointment 
sooner. 

The  arbitrators  must  meet  and  a^ree  on  an  umpire,  but  they 
need  not  be  together  when  they  afterwards  sign  his  formal  ap- 
pointment {Re  Hoppert  L.  R.  2  Q.  B.  367).  If  the  two  arbitrators 
each  nominate  a  candidate  for  the  umpirate,  and  they  agree  that 
either  of  the  two  candidates  is  a  proper  person  for  the  office,  it  is 
no  objection  that  the  arbitrators  afterwards  select  the  umpire  by 
lot  from  the  two  persons  so  nominated  (Neale  v.  Ledger,  16  East, 
51;  Re  Hopper ,  ubi  sitpra).  If,  however,  the  arbitrators  do  not  use 
their  judgment  at  all,  but  merely  appoint  the  umpire  by  lot,  the 
appointment  is  bad  {Re  C€U»ell,  9  B.  &  C.  624 ;  European  and 
American  Steam  Shipping  Company  v.  Crosh^y,  8  C.  B.,  N.  S.  397  ; 
L.  J.  29,  C.  P.  156). 

15.  The  arbitrator  acting  under  any  such  document  Award  to 
or  compulsony  order  of  reference  as  aforesaid,  or  under  ^^^ 
any  order  referring  the  award  back,  shall  make  his  monthi,  un- 
award  under  his  hand,  and  (unless  such  document  or  oVcourt 
order  respectively  shall  contain  a  different   limit  of  «ni*r««  *i™c- 
time)  within  three  months  after  he  shall  have  been  ap- 
pointed, and  shall  have  entered  on  the  reference,  or 

shall  have  been  called  upon  to  act  by  a  notice  in  writ- 
ing from  any  party,  but  the  parties  may,  by  consent 
in  writing,  enlarge  the  term  for  making  the  award  ; 
and  it  shall  be  lawful  for  the  superior  court  of  which 
such  submission,  document,  or  order  is  or  may  be 
made  a  rule  or  order,  or  for  any  judge  thereof,  for 
good  cause  to  be  stated  in  the  rule  or  order  for  en- 
largement, from  time  to  time  to  enlarge  the  term  for 
making  the  awards  ;  and  if  no  period  be  stated  for 
the  enlargement  in  such  consent  or  order  for  enlarge- 
ment, it  shall  be  deemed  to  be  an  enlargement  for  one 
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month ;  and  in  anj  case  where  an  umpire  ahall  have 
been  appointed^  it  shall  be  lawful  for  him  to  enter  oa 
the  reference  in  lieu  of  the  arbitrators,  if  the  latter 
shall  have  allowed  their  time  or  their  extended  time 
to  expire  without  making  an  award,  or  shall  have 
delivered  to  any  party  or  to  the  umpire  a  notice  in 
writing  stating  that  thej  cannot  agree. 

This  section  means  that  the  award  must  be  made  within  three 
months  from  the  time  the  arbitrator  holds  his  first  sitting,  either 
with  both  parties  before  him  or  under  a  peremptory  appointaen[ 
enabling  him  to  proceed  ex  parte,  so  as  to  be  in  a  positioo  to 
enter  into  the  matter,  and  not  from  the  time  that  the  arbitrator 
accepted  the  office,  or  took  upon  himself  the  functions  of  an  ar- 
bitrator by  merely  giving  notice  of  his  intention  to  proceed 
{Baker  ▼.  Stephens,  L.  R.  2  Q.  B.  523).  The  same  constructioQ 
applies  where  the  matter  is  referred  back  by  the  court  and  tbe 
arbitrator  has  to  enter  into  the  reference  de  novo.    {Id.) 

Before  the  passing  of  this  section  the  only  power  tbe  court  or 
a  judge  had  to  enlarge  the  time  for  making  the  award  beyond  the 
time  provided  by  the  order  of  reference,  was  that  given  by  Stat. 
•A  .<•  4  wm.l,  3  &  4  Will  4,  c.  42,  s.  39,  which  provided  *'that  the  power  and 
f.  42, ».  isa.  authority  of  any  arbitrator  or  umpire  appointed  by  or  in  pursu- 
ance of  any  rule  of  court,  or  judge's  order,  or  order  of  Nisi  PriiUi 
in  any  action  now  brought  or  which  shall  be  hereafter  brought, 
or  by  or  in  pursuance  of  any  submission  to  reference  containiiu^ 
an  agreement,  that  such  submission  shall  be  made  a  rule  of 
any  of  his  Majesty's  Courts  of  Record,  shall  not  be  revocable 
by  any  party  to  such  reference  without  the  leave  of  the  court  by 
which  such  rule  or  order  shall  be  made,  or  which  shall  be  men- 
tioned  in  such  submission  or  by  leave  of  a  judge,  and  the  arbi- 
trator  or  umpire  shall  and  may  and  is  hereby  required  to  proceed 
with  the  reference,  notwithstanding  any  such  revocation,  and  to 
make  such  award,  although  the  person  making  such  revocatioa 
shall  not  afterwards  attend  the  reference,  and  that  the  court  or 
any  judge  thereof  may,  from  time  to  time,  enlarge  the  term  for  any 
such  arbitrator  making  his  award."  This  power  was  thus  only 
given  in  arbitrations  falling  within  the  terms  of  the  section :  for 
cases  thereon,  see  Chit  Stat.  3rd  ed.,  vol.  iii.,  p.  90.  The  present 
section  applies  to  all  cases  of  arbitration  where  the  submission  is 
in  writing. 

The  fact  of  the  consent  not  being  in  "writing,"  is  merely  an 
irregularity,  and  as  such  may  be  waived;  it  is  sufRcient  if  the 
parties  continue  without  objection  to  attend  before  the  arbitrator 
( Tyerman  ▼.  Smith,  6  £.  &  B.  719;  L.  J.  25,  Ex.  359;  and  see 
Bennett  v.  Walton,  5  H.  &  N.  831 ;  L.  J.  27,  Ex.  357). 

As  to  the  waiver  of  a  condition  that  an  award  shall  be  made 
within  a  specified  time,  by  one  of  the  parties  taking  up  the 
award  although  he  knew  it  was  made  after  the  expiration  of  the 
time,  see  Earl  of  Damley  v.  L,  C  and  Dover  Railway  Compctq 
(L.  R.  2  H.  L.  43). 

The  omission  in  the  rule  or  order  of  a  statement  of  "  good 
cause"  is  also  a  mere  Irregularity  {Ra  Burdon,  L.  J.  27,  C.  P. 
250). 

The  power  of  enlargement  may  be  exercised  after  the  expira- 
tion of  the  three  months  ( WaUon  ▼.  Beavan,  6  W.  R.  612,  Ex. 
T.  T.  1860) ;  as,  sewUtU,  from  aboye  cases,  that  3  &  4  Will  4, 
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c.  42,  c  39  (mprm),  is  not  repealed ;  see  alio  Ward  and  Tki  SbctB' 
tery  ^  War  (L.  J.  32,  Q.  B.  53). 

The  power  of  the  court  to  enlarge  the  time  for  making  the  award 
under  this  section,  as  under  8  &  4  Will.  4,  c.  42,  s.  S9  (supra),  is 
discretionary,  and  will  not  be  exercised  unless  both  parties  will 
afterwards  be  on  an  equal  footing  {Edwards  y.  Davies,  L.  J.  23, 
Q.  B.  278,  Bail  Court,  where  many  cases  on  this  subject  are  col- 
lected) ;  nor  will  it  be  exercised  where  there  has  been  a  long 
delay  since  the  last  step  was  taken,  and  such  delay  is  not  satis-  ' 
f:)ctorily  accounted  for  {Doe  d.  Mayo  y.  Carmell,  L.  J.  22,  Q.  B. 
321). 

Thia  section  does  not  apply  to  a  compulsory  reference  to  arbi- 
tration onder  The  Public  Health  Act,  1848,  11  &  12  Vict,  c  63, 
\KtlUit  ▼.  Local  Board  </  Health  qf  Tranmere,  L.  J.  34,  Q.  B. 

16.  Wben  any  award  made  on  any  such  sabmission,  Rule  to  de- 
document  or  order  of  reference  as  aforesaid  directs  that  lio?onSd 
fio:«se$sion  of  any  lands  or  tenements  capable  of  being  pursuant  to 
the  sabject  of  an  action  of  ejectment  shall  be  delivered  enforced  m 
to  any  party,  either  forthwith  or  at  any  future  time,  or  »J"dirment 
that  any  such  party  is  entitled  to  the  possession  of  any  'J**""*'"  • 
::uch  lands  or  tenements,  it  shall  be  lawful  for  the  court 

of  which  the  document  authorizing  the  reference  is  or 
i^  made  a  rule  or  order,  to  order  any  party  to  the  re- 
ference who  shall  be  in  possession  of  any  such  lands 
or  tenements,  or  any  person  in  possession  of  the  same 
claiming  under  or  put  in  possession  by  him  since  the 
making  of  the  document  authorizing  the  reference,  to 
deliver  possession  of  the  same  to  the  party  entitled 
thereto,  pursuant  to  the  award,  and  such  rule  or  order 
to  deliyer  possession  shall  have  the  effect  of  a  judg- 
ment in  ejectment  against  every  such  party  or  person 
named  in  it,  and  execution  may  issue,  and  possession 
shall  be  delivered  by  the  sheriff  as  on  a  judgment  in 
ejectment 

As  the  title  to  land  could  not  pass  by  an  award,  it  frequently 
became  necessary  that  the  award  should  direct  a  conveyance  to 
be  made  (see  Johmsom  v.  Wilson,  Willes,  248),  and  that  direction 
could  formerly  only  be  enforced  by  a  bill  in  equity. 

See  form  of  writ  of  execution,  R.  G^  M.  V.  1854,  sched.  17, 
post, 

17.  Every  agreement  or  submission  to  arbitration  Agreement 
by  consent,  whether  by  deed  or  instrument  in  writing,  JJon"ta™*** 
not  under  seal,  may  be  made  a  rule  of  any  one  of  the  writing  may 
Superior  Courts  of  Law  or  Equity  at  Westminster^  on  roi°5?court, 
the  application  of  any  party  thereto,  unless  such  agree-  iin)«M  •  com- 
ment or  snbmission  contain  words  purporting  that  the  tionappau. 
parties  intend  that  it  should  not  be  made  a  rule  of 

court ;  and  if  in  any  such  agreement  or  submission  it 
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is  provided  that  the  same  shall  or  maj  be  made  a  role 
of  one  in  particular  of  such  superior  courts,  it  may  he 
made  a  rule  of  that  court  onlj ;  and  if  when  there  is 
DO  such  provision  a  case  be  stated  in  the  award  for  (he 
opinion  of  one  of  the  superior  courts,  and  such  court 
be  s{)ecified  in  the  award,  and  the  document  authoriz- 
ing the  reference  have  not,  before  the  publication  of 
the  award  to  the  parties,  been  made  a  rule  of  court, 
such  document  may  be  made  a  rule  onlj  of  the  coon 
specified  in  the  award ;  and  when  in  any  case  the 
document  authorizing  the  reference  is  or  has  heen 
made  a  rule  or  order  of  any  one  of  such  superior 
courts,  no  other  of  such  courts  shall  have  any  jurisdic- 
tion to  entertain  any  motion  respecting  the  arbitration 
or  award. 

As  to  what  is  an  arbitration  within  this  section,  ^de  s.  12, 
note  (ante,  p.  212),  and  cases  there  cited. 

Under  9  &  10  Will.  S,  c.  15,  s.  1,  which  first  enabled  either  of 
the  parties  to  have  an  agreement  to  refer  made  a  rule  of  court  it 
was  necessary  for  them  *'  to  insert  such  their  agreement  in  their 
submission." 

Where  there  is  a  reference,  by  judge's  order,  to  arbitration, 
and  the  costs  of  the  action  and  of  the  reference  are  left  in  the 
discretion  of  the  arbitrator,  the  costs  of  making  the  award  a  rule 
of  court  are  in  the  discretion  of  the  court,  and  will  not  be 
allowed  unless  deemed  necessary ;  nor  will  they  be  deemed  so, 
if  the  award  has  been  made  a  rule  of  court  without  a  prei^ioos 
demand  of  the  money  ( Carter  v.  The  Burial  Board  ^  Tmge, 
5  H.  &  N.  523 ;  L.  J.  29,  Ex.  298). 

In  order  that  this  section  may  apply,  the  submission  to  arbitration 
must  be  "  by  deed  or  instrument  in  writing."  Where  two  persons 
agreed  by  deed  to  refer  all  matters  in  dispute  which  should  arise 
between  them  in  relation  to  a  certain  contract  to  two  arbitrators, 
one  to  be  chosen  by  each  party,  and  on  disputes  arising  arbi- 
trators were  appointed  by  parol ;  the  Court  of  Exchequer  held 
that  the  submission  was  by  parol  and  could  not  be  made  a  rule 
of  court  under  this  section  {Re  Glayshert  S  H.  &  C.  442 ;  L.  J. 
34,  Ex.  41) :  but  in  a  similar  case  where  one  of  the  parties  to  the 
deed  had  appointed  an  arbitrator  in  writings  and  on  the  other 
party  making  default  in  appointing  a  second  arbitrator,  the  ar- 
bitrator 60  appointed  proceeded  with  the  inquiry  and  made  bis 
award,  the  Court  of  Common  Pleas  allowed  the  submission  to  be 
made  a  rule  of  court  under  this  section  {Re  Newton  and  Hether' 
ington,  19  C.  B.,  N.  S.  342,  followed  in  Re  Willeox  v.  Stvke}i, 
L.  R.  IC.  P.671). 

Where  one  person  executes  a  submission  to  arbitration  for 
himself  and  another  not  his  partner,  his  authority  to  make  such 
submission  must  be  proved  before  the  submission  can  be  made  a 
rule  of  court  (Re  Aldington  and  another  v.  Cheshire^  15  C.  &i 
N.  S.876). 

A  submission  to  arbitration  is  in  general  revocable  by  either 
party  at  any  time  before  the  publication  of  the  award,  the  ooly 
cases  in  which  it  is  not  revocable  are  those  falling  within  the 
provisions  of  Stat.  3  &  4  WilL  4,  c.  42,  s.  39,  (cited  s.  15,  n., 
ante,  p.  214);  for  the  cases  decided  thereon,  see  Chit  Stat.  3rd 
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ed.,  vol.  iii^  p.  90.  The  operation  of  that  section  is  not  ex- 
tended by  the  present  one  to  all  submissions  made  in  writing 
{MilUv.  RayUw,  2  U.  &  C.  36:  L.  J.  32,  Bx  179). 

Ir  may  be  here  remarked  that  an  action  may  be  maintained  on 
I  judge's  order  of  reference  made  by  consent,  this  being  evidence 
of  tn  agreeiuent  between  the  parties  to  perform  the  award 
{Litoertlrif  v.  GUmore,  L.  R.  I  C.  P.  570);  vidt  R.  G.,  H.  T. 
18-SS,  r  25.  n.,  posi. 

See  genially  Chit.  Arch.,  12th  ed.  pp.  1631—1709. 


Proceedings  at  thb  Trial. 

18.  Upon  the  trial  of  any  cause  the  addresses  to  the  Jf^^**  *• 
jury  shall  be  regulated  as  follows :  the  party  who  *  ' 
^ins,  or  his  counsel,  shall  be  allowed,  in  the  event 
of  his  opponent  not  announcing  at  the  close  of  the  case 
of  the  party  who  begins  his  intention  to  adduce  evi- 
dence, to  address  the  jury  a  second  tirae  at  the  close 
of  8uch  case,  for  the  purpose  of  summing  up  the  evi- 
dence ;*  and  the  party  on  the  other  side,  or  his  counsel, 
shall  be  allowed  to  open  the  case,  and  also  to  sum  up 
the  evidence  (if  any) ;  and  the  right  to  reply  shall  be 
tbe  same  as  at  present. 

The  order  of  bef^inning  has  been  decided  to  be  a  matter  for  the 
Disposal  of  the  jud^e  at  Sisi  Prius ;  and  an  incorrect  rulings  as  to 
^«  proper  party  to  bef^in  is  no  ground  for  a  new  trial,  unless  the 
nihn|r*«did  clear  and  manifest  wrong"  (  Brandjord  v.  Frteman^  5 
uch.  754;  see  also  Athby  v.  BaU»,  15  M.  &  W.  589 ;  and  Do* 
T-«roj,^,5C.  B.  655). 

The  right  to  begin  ordinarily  accompanies  the  onut  prohandi  ; 
^*  lest  test  seems  to  be  by  ascertaining  which  side  would  be 
entitled  to  a  verdict,  if  no  evidence  were  given.  Bi  heumbit  pro-- 
^io  fui  dicit,  n<m  yvi  negat :  ( Amos  v.  Hughe*,  1  M.  &  Rob.  464 ; 
Wrfv.  Ufgatt.  7  C.  &  P.  613  ;  Geach  v.  In^all,  14  .M.  &  W. 
9o:  Uttey,  Grttham  insurance  Company,  15  Jur.  1161,  Ex.,  M. 
T.  1851);  and  in  all  cases  where  the  plaintiff  may  recover  damages 
of  unafcertained  amount,  he  is.  notwithstanding  the  proof  of  the 
■Miei  may  rest  upon  the  defendant,  but  in  strict  accordance  with 
tbis principle,  entitled  to  begin  {Mercer  v.  Whall,  5  Q.  B.  447); 
wia,  in  an  action  for  negligence  where  the  only  plea  was  one  of 
ll^dand  satisfaction,  the  plaintiff  was  held,  by  Martin,  B  ,  to 
b« entitled  to  begin  {Pirn  v.  The  Eastern  Counties  Railway  Com- 

,  Where  the  jud^e  decides  that  there  is  no  evidence  to  go  to  the 
{"i7  °^  ^^^  plaintiff's  case,  his  counsel  l:  not  entitled  to  sum  up 
\^^ts  yi.  Anerum,  11  Each.  214). 

A  counsel  who  has  not  announced  his  intention  to  adduce 
e^ideDce,  in  consequence  of  which  the  party  who  began  sums 


tilii       "^^minfc  up  b  not  generally  very  strictly  limited  to  the  evidence 
wanced  on  behalf  of  the  party  whone  counsel  is  thus  privileged  to  lum  up. 
!!,"^'>*'*nyasiianies  the  dimensions  of  a  general  reply.    But  aee  hereon 
^'^MK  V.  Ohmie  *  Bowia  (9  Sir.  ft  Tr.  109 ;  L.  J.  32,  P.  ft  M.  17). 
1).  T, 
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Up  hii  case,  cannot  be  permitted  afterwards  to  alter  hb  mind  and 
adduce  eridence  (Darby  t.  Oiuiey,  1  H.  &  N.  I). 

It  may  be  mentioned  here,  that  upon  the  argument  of  cross 
demurrers,  the  plaintiff  is  in  the  Queen's  Bench  and  Commoo 
Pleas  entitled  to  begin  {Halkead  v.  Young,  6  £.  &  B.  S12;  L.  i. 
26,  Q.  B.  290;  Wolverhampton  New  Waier^  Works  Company  v. 
Hawketford,  L.  J.  28,  C.  P.  242  ;  Churchward  v.  The  Queen,  L.  R. 
1  Q.  B.  173),  but  in  the  Exchequer  the  party  first  demurring  b 
so  entitled  (HiU  t.  Cowdery,  1  H.  &  N.  360;  L.J.  25,  Ex.  2S5; 
Redway  ▼.  Sweeting,  L.  R.  2  Ex.  400). 

Power  to  19.  It  shall  be  lawful  for  the  court  or  judge,  at  the 

a<Voura  .  ^^j^  ^^  ^^^  cause,  where  they  or  he  may  deem  it  right 
for  the  purposes  of  justice,  to  order  an  adjournment 
for  such  time,  and  subject  to  such  terms  and  condi- 
tions as  to  costs,  and  otherwise,  as  they  or  he  may 
think  fit. 

A  new  trial  may  be  granted  when  one  party  is  taken  wholly  by 
surprise  by  bis  adversary's  case  {Robertt  v.  Holmes,  2  C  L.  IL 
726,  C.P.,  £.  T.  1854).*  So  a  deficiency  in  proof  may  occur: 
«nd  if  it  occur  from  other  causes  than  tlie  negligence  of  the  puty 
on  whose  part  the  failure  arises,  in  getting  up  his  proof,  so  ad- 
journment may  be  allowed.  A  postponement  was  formerly  granted 
{Thompson  ▼.  Lewis,  2  C.  L.  R.  707,  C.  P.,  U.  T.  1854)  when  a 
necessary  witness  was  absent ;  if  it  was  applied  for  on  proper  affi- 
davits, birfore  the  trial  began.  Such  "  a  deficiency  in  proof/'  it 
would  seem,  is  now  a  good  ground  for  an  applicatien  for  an 
adjournment. 

Where  a  party  hesitated  at  the  trial  to  consent  to  a  reference 
of  all  matters  in  difference,  Willes,  J.,  intimated  that  unless  the 
necessary  consent  was  given,  he  would  adjourn  the  trial  of  the 
cause  until  the  next  assizes  {Jones  v.  Beaumont,  1  F.  &  F.  33(>). 

The  circumstances  in,  and  the  terms  upon  which,  an  adjourn- 
ment may  be  granted,  are  in  the  discretion  of  the  judge. 

This  enactment  applies  to  every  court  of  civil  judicature  io 
England  and  Irelimd  (s.  103,  post). 


Alterations  in  the  Law  of  Evidence. 

General  Observations. 

Many  important  alterations  having  been  made  by  recent  legif- 
lation  in  the  rules  relating  to  the  examination  of  witnesses,  and 
additional  facilities  having  been  afforded  for  the  admission  and 
proof  of  documentary  evidence,  it  seems  desirable  briefly  to 
notice  the  general  state  of  the  law  relating  to  evidence,  before 
treating  in  detail  those  enactments  of  this  sutute  which  introduce 
still  further  alterations.f 


*  The  eaaei  niuttrating  the  principles  on  which  the  eoarts  act  vith 
respect  to  new  trials  in  special  circumstances,  more  or  less  partaking  of  the 
nature  of  surprise,  are  collected  in  a  note  to  Lewis  ?.  Truster  (2  C.  L.  R.  7S8, 
C.  P..  E.  T.  1854). 

i  The  foHoirlng  resume  of  the  laws  of  evidence  is  mainly  taken  (torn 
the  Second  Report  of  the  Common  Law  ChmmtMstonen,  ISSO  (pulilishcd  id 
1868),  to  which  document  the  reader  is  referred  for  further  details. 
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For  the  purposes  of  these  ohserratioiis,  OTidence  will  he  oon- 
sideredf  first,  as-ora/;  secondly,  ss  doemHentarjf, 

Oral  Evidence, 

The  rules  of  law  relating  to  oral  evidence  may  be  considered, 
firstly,  in  reference  to  the  admitsibility  of  witnesses ;  secondly, 
to  the  manner  of  their  examination. 

It  is  obvious  that  any  witness  who  can  throw  light  upon  a  fact  Admi$iibaUff 
in  issue  should  be  heard  to  state  what  he  knows,  subject  to  such  9fvitne$$eM. 
observations  as  may  arise  either  as  to  his  means  of  knowledge, 
or  to  his  disposition  to  state  the  truth.  And  this  has  always 
been  the  law  of  England  ;  subject,  however,  to  an  important  ex- 
ception, by  which  all  those  persons  were  excluded  as  witnesses 
who  were  either  infamout,  or  interetted  in  the  event  of  the  cause. 
All  others  were  competent  witnesses ;  the  jury  were  to  Judge  of 
their  crediMity. 

Infamous  persons  were  such  as  might  be  challenged  as  jurors, 
propter  d^Hctumf  and  were  not  admitted  to  inform  that  jury,  with 
whom  they  might  not  associate. 

Interested  witnesses  might  be  examined  upon  the  voir  dire,  if 
suspected  to  be  secretly  concerned  in  the  event;  or  their  interest 
might  be  proved,  in  order  to  disqualify  them.  The  law  thus  care- 
fully excluded  not  only  the  parties  to  the  cause,  but  any  one  who 
had  the  most  minute  interest  in  the  result ;  for  every  person  so 
circumstanced,  however  insignificant  his  interest,  was  presumed 
incapable  of  resisting  the  temptation  to  perjury ;  as  every  judge 
and  juryman  was  presumed  incapable  of  discerning  perjury  com- 
mitted under  circumstances  (according  to  the  former  presump- 
tion) especially  calculated  to  excite  suspicion.  The  first  inroad 
on  this  exclusion  of  evidence  was  made  by  the  Stat  3  &  4  Will.  4,  8  ^  4  wai.  4, 
c.  42,  8.  26,  which  enacted  that  "in  order  to  render  the  rejec-  c.  4a,«. 26. 
tion  of  witnesses  on  the  ground  of  interest  less  frequent,  if  any 
witness  should  be  objected  to  as  incompetent,  on  the  ground 
that  the  verdict  or  judgment  in  the  action  would  be  admissible 
in  evidence  for  or  against  him,  he  should  nevertheless  be  ex- 
amined ;  but  in  that  case  the  verdict  or  judgment  should  not 
be  admissible  for  or  against  him,  or  any  one  claiming  under 
him." 

A  greater  improvement  was  effected  by  the  Stat.  6  &  7  Vict.  6^7  Viet, 
c.  85,  which  (s.  1)  removed  incompetency,  on  the  ground  of  in-  «•  8A>  <•  !• 
terest,  in  all  persons,  except  the  parties  to  any  suit,  action,  or 
proceeding  named  on  the  record,  or  any  lessor  of  the  plaintiff  in 
ejectment,  or  tenant  of  the  premises  sought  to  be  recovered  in 
that  action,  or  the  landlord  or  other  person  in  whose  right  any 
defendant  in  replevin  made  cognizance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  was  brought  or  de- 
fended, or  the  husband  or  wife  of  such  persons.    The  advantages 
found  to  flow  from  this  alteration  in  the  law  led  to  the  Statute 
14  &  15  Vict  c.  99 ;  by  the  first  section  of  which  so  much  of  U^MS  Via. 
the  6  &  7  Vict.  c.  85,  s.  1,  as  excepted  the  admissibility  as  c-  ^* 
witnesses,  of  parties  to,  and  of  persons  directly  interested  in  ^^  1* 
actions  was  repealed.    The  second  section  enacts,  that  in  any  sect.  8. 
court  of  justice,  the  parties  and  the  persons  in  whose  behalf  any 
action,  suit,  or  other  proceeding  may  be  brought  or  defended, 
shall,  except  as  therein  excepted,  be  competent  and  compellable 
to  give  evidence  on  behalf  of  either  or  any  of  the  parties  to  the 
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suit.    The  third  section  of  the  statate  proTideit,  that  it  absll  not 
render  any  person  charged  with  an  offence  competent  or  con- 
pellable  to  give  evidence  against  himself,  nor  shall  it  render  an? 
person  compellable  to  answer  any  question  tending  to  criminate 
nimseir,  nor  shall  it  in  any  criminal  proceeding  render  any  has- 
band  competent  or  compellable  to  give  evidence  lor  or  agtiatf 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband.    The  fourtn  section  of  the  statute 
further  provides  that  it  shall  not  apply  to  any  proceeding  in- 
stituted in  consequence  of  adultery,*  nor  to  any  action  for  breach 
of  promise  of  marriage.     It  was  decided,  soon  after  it  h  d  become 
law,  that  the  second  section  of  this  statute  did  not  render  a  wife 
admissible  as  a  witness  for  or  against  her  husband  ;  and  accord- 
ingly the  Statute  16  &  17  Vict  c.  83  (the  Evidence  Amendment 
Act.  1853 ),  was  passed,  which  enacts  (ss.  1,  4),  that  the  hui^baods 
and  wives  of  the  parties  to  any  suit,  or  of  the  persons  on  whose 
behalf  any  such  proceeding  was   brought  or  defended,  should 
thereafter  be  competent  and  compellable  to  give  evidence  on 
behalf  of  either  party,  or  of  any  of  the  parties.     Neither  husband 
or  wife  is  compellable,  however,  to  disclose  any  communication 
during  marriage  (s.  3) ;  and  neither  party  is  a  competent  nitnesi 
in  a  criminal  proceeding,  nor  in  any  proceeding  instituted  in 
consequence  of  adultery  (s.  2).     As  it  was  held  that  in  a  suit  in- 
stituted by  the  wife  for  the  dissolution  of  her  marriage  by  reason 
of  her  husband's  adultery  coupled  with  wilful   desenion,  the 
was  not,  by  reason  of  the  exceptions  in  the  above  acts,  a  com- 
petent witness  to  prove  the  desertion  {Pynt  v.  P^e,  1  Sw.  &  Tr. 
17S;  L.  J.  27,  P.  M.  &  A.  54),  it  was  enacted  by  the  Stst 
22  &  28  Vict.  c.  61,  s.  6,  that  '*  on  any  petition  presented  by 
a  wife  praying  that  her  marriage  may  be  dissolved  by  reaioa 
of  her  husband  having  been  guilty  of  adultery  coupled  with  cruelty, 
or  of  adultery  coupled  with  desertion,  the  husband  and  the  wife 
respectively  shall  be  competent  and  compellable  to  give  evidencef 
of  or  relating  to  such  cruelty  or  desertion."     It  would  appear  that 
this  section  does  not  apply  to  the  case  of  a  wife,  who,  as  rexpond- 
ent,  seeks  relief  under  Stat  29  Vict  c.  32,  s.  2.     By  these  several 
statutes  all  rules  tending  to  the  exclusion  of  evidence  have  beeo 
abrogated,  except  in  the  cases  specified. 


Manner  of 
examina- 
tion. 


l*he  second  branch  of  the  law  relating  to  oral  evidence  regulates 
the  examination  of  witnesses ;  and  its  fundamental  principle  is, 
that  the  value  of  all  testimony  rests  on  the  sanction  of  religion.^ 


*  See  Rabmum  v.  iZofttfumi  md  Lane  (1  8w.  ft  Tr.  382 ;  L.  J.  17,  P.,  M.  ft 
A.  91). 

t  As  to  cTots-exsmlnation  on  (he  tssue  of  adaltery,  in  the  csm  of  s  hn«> 
band  or  wife  K^^^nK  evidence  under  this  act,  see  BoardtnoM  v.  Boardmem 
(L.  R   I  P.  ftD.  2SS). 

X  A  witness,  a  party  to  the  cause,  when  about  to  be  sworn,  was  objert«d 
to  on  the  ground  of  want  of  reliitious  btrlief.  The  Judre  caused  her  to  be 
iworn  on  the  cvtr  dtre,  and  she  was  examined  by  the  opposinK  counsel,  mi 
stated  that  she  did  not  believe  in  the  obUKStton  of  an  oath,  an^  more  thsa 
in  that  of  her  word,  nor  did  she  believe  in  a  future  state  of  reward*  and 
punishments ;  but  that  she  wa«  morally  bound,  by  the  solemn  d*f laration 
she  had  uken,  to  speak  the  truth.  The  Jttd|re  thereupon  refused  to  admit 
her  to  be  examined  in  the  cause  — Held,  that  the  witness  was  properly 
rejected  ;  that  there  was  nothing  irregular  in  the  course  pursued ;  and  that 
the  witness  being  iworn  on  the  voir  dire  did  not  prevent  her  subsequent 
rejection  (Madan  and  Wift  v.  Catanmek,  7  U.  ft  N.  360 ;  L.  J.  31,  Ex.  118). 
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Hence^  no  evidence  can  be  received  otherwise  than  upon  oath  ; 

except  in  the  case  of  certain  religious  sects,  who  are  allowed  to 

make  a  solemn  affirmation.     But  the  religious  sanction  is^  as  to  jMfyn utim 

them,  considered  equally  indispensable ;  so  that  the  witness  is  imitaad  ^ 

always  liable  to  be  asked  whether  he  believes  in  a  future  state  of  mA. 

reward  and  punishment ,  and  in  the  event  of  his  answering  in  the  ^ 

nefrative,  he  is  excluded  From  giving  evidence. 

The  exception  just  mentioned  has  hitherto  been  in  favour  of 
Quakers,  Moravians  and  Separatists;  but  it  has  often  happened 
that  an  individual,  not  belonging  to  either  of  these  denominations, 
has,  from  conscientious  motives,  ref|^sed  to  be  sworn.  The  con- 
sequence has  been,  not  only  the  loss  of  his  evidence  to  the  party 
calling  the  witness,  but  the  exposure  of  the  latter  to  a  committal 
for  contempt.  Individuals  have  been  committed  for  refusing  to 
be  sworn  though  the  only  result  was  that  in  such  eases  the 
witness  suffered  for  conscience  sake ;  while  justice  may  have 
been  defeiited  by  the  want  of  his  testimony.  There  could  be  no 
reason  why  the  same  regard,  which  is  had  to  the  scruples  of  bodies 
of  persons  calling  themselves  Quakers,  Moravians  or  Separatists, 
should  not  be  extended  to  those  of  an  individual ;  and  it  was 
thought  that  it  might  be  left  to  a  judge  to  ascertain  whether  an 
objection  professed  by  a  witness  in  such  circumstances  was 
sincere  or  not.  Accordingly,  if  any  person  called  as  a  witness 
now  refuses  to  be  sworn  from  alleged  conscientious  motives,  the 
judge  may,  upon  being  satisfied  of  the  sincerity  of  the  objection, 
permit  the  witness,  instead  of  being  sworn,  to  make  a  solemn 
affirmation  or  declaration  ;  which,  it  is  enacted,  shall  be  of  the 
same  force  and  effect  as  if  the  witness  bad  taken  an  oath  in  the 
usual  form  ( s.  20,  poti^  p.  229 ). 

It  occasionally  happens  that  a  witness,  called  under  a  belief  Bam  fat  a 
that  he  will  prove  a  certain  fact,  turns  round  upon  the  party  ^SSmIu 
calling  bim,  and  proves  directly  the  reverse.  The  party  calling 
the  witness  was  not  precluded  from  proving  by  other  testimony 
what  the  witness  had  negatived;  but  whether  he  ought  to  be 
allowed  to  discredit  his  own  witness,  either  by  impeaching  his 
character,  or  by  showing  that  he  had  previously  made  statements 
at  variance  wit))  the  evidence  given  by  him,  was  a  point  upon 
which  the  deci»ions  of  the  courts  were  conflicting. 

'*  For  the  adminsibility  of  the  proposed  evidence,  it  is  said  that 
this  course  is  necessary  as  a  security  against  the  contrivance  of 
an  artful  witness,  who  otherwise  might  recommend  himself  to  a 
party  by  the  promise  of  favourable  evidence  ( being  reMlly  in  the 
intrrest  of  the  opposite  party),  and  afterwards  by  hostile  evidence 
ruin  his  cause ;  and  that  the  power  of  proving  contradictory  state- 
ments oug  t  to  be  the  same,  whether  the  witness  is  called  by  the 
one  party  or  the  other :  that  such  a  power  is  necessary  for  the 
purpose  of  placing  the  witness  fairly  and  completely  before  the 
court,  and  for  enabling  the  jury  to  ascertain  how  far  he  deserves 
to  be  believed :  that  the  ends  of  justice  are  best  attained  by 
allowing  the  fullest  power  for  scrutinizing  and  correcting  evi- 
dence, and  that  the  exclusion  of  the  proof  of  contrary  statements 
might  t)e  attended  with  the  worst  consequences. 

**  The  chief  objection  to  the  proposed  evidence  appears  to  be, 
that  a  party,  after  calling  a  witness  as  a  witness  of  credit,  ought 
not  to  be  allowed  to  discredit  him.  The  objection  proceeds  upon 
the  supposition  that  the  party  first  acts  on  one  principle,  and 
afterwards,  being  disappointed  by  the  witness,  turns  round  and 
acts  upon  another,  thus  imputing  to  the  party  something  of  double 
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Hon!  far  a  dealiBfr  or  duhonett  practice.  Bat  it  it  evident  that  diii  does  aot 
^mi^iL  *PP'3^  ^  ^^  ^^"^  where  a  party,  having*  given  credit  to  a  witiieai» 
ia  deceived  bv  him,  and  first  discovers  the  deceit  at  the  trial  of 
the  cause.  To  reject  the  proposed  evidence  in  such  a  case,  and 
repress  the  truth,  would  be  to  allow  the  witneaa  to  deceive  beck 
jury  and  party,  and  might  work  serious  injustice." — ^Ste^mi  Ae« 
jpart  rf  the  Common  Law  CommUtiowrt,  1850,  p.  16.) 

The  argument  in  favour  of  the  admissibility  of  sudi  evidence 
was  powerfully  put  by  Lord  Denman  in  his  judgment  in  the  ease 
of  Wright  V.  Beckett  (I  M.  ft  Rob.  414).—**  If  the  witness  pro- 
fessing to  be  mine,"  says  hi|  lordship,  *'  has  been  bribed  by  my 
adversary  to  deceive  me, — if,  having  taught  me  to  expect  the  truth 
from  him,  he  is  induced  by  malice  or  corruption  to  turn  round 
upon  me  with  a  newly-invented  falsehood,  which  defeats  my  josC 
right,  and  throws  discredit  on  all  my  other  witnesses, ~ must  I  be 
prevented  from  showing  the  jury  facts  like  these  ?  Suppose  tliat 
in  some  dispute  happening  in  ^e  street,  a  bystander  declares  his 
name  to  one  of  the  contending  parties,  and  his  readiness  to  prove 
his  conduct  blameless ;  that  he  sttends  the  solicitor,  and  gives  ia 
his  deposition  to  the  same  effect,  but,  when  sworn  in  open  oonrt, 
takes  part  with  the  adversary.  The  question  then  is,  whetfier  he 
is  to  be  believed,  or  the  other  witnesses  called  by  the  same  party. 
Some  one  in  court  happens  to  know  him,  and  whispers  to  the  at- 
torney, *  He  has  deceived  you  in  every  way  ;  he  has  given  you  a 
false  name  ;  he  is  the  adversary's  brother  and  partner :  moreover, 
he  has  been  for  years  notoriously  infamous ! '  Or,  suppose  such 
a  trial  for  misdemeanour,  as  some  that  have  lately  revolted  the 
public  mind ;  and  that  some  stranger,  after  voluntarily  offering 
his  testimony  to  a  calumniated  man,  should  unexpectedly  side 
with  his  false  accuser.  If  the  rule  against  discrediting  your  own 
witness  must  be  strictly  construed,  these  deceptions  cannot  be  ex- 
posed. You  will  be  told  that  you  have  called  him ;  you  must  take 
him  for  better  and  for  worse,  and  roust  be  bound  by  all  his  state- 
ments. Or,  if  you  are  permitted,  by  reason  of  your  late  discovery 
of  these  facts,  to  prove  them  for  your  own  necessary  protection, 
this  must  be,  because  the  rule  cannot  apply  to  a  case  where  such 
fiicts  are  brought  to  your  knowledge  after  you  have  placed  hiai 
in  the  witness-box.  The  rule,  therefore,  is  limited  by  that  con- 
dition ;  and  you  shall  be  at  liberty  to  discredit  your  witness  by 
such  evidence,  because  you  have  been  deceived  and  surprised. 
Can  any  reason  then  be  assigned,  why,  when  equally  deceived  by 
his  denying  to-day  what  he  asserted  yesterday,  you  should  be  ex- 
cluded from  showing  the  contradiction  into  which,  from  whatever 
motive,  he  has  fallen  !  It  is  clear  that,  in  civil  eases,  the  exclu- 
sion might  produce  great  injustice,  and  in  criminal  cases  im- 
proper acquittals  and  fraudulent  convictiona." 

The  Commissioners  were  of  opinion,  with  Lord  Denman,  that 
a  party  should  be  permitted  not  only  to  contradict  the  testimony 
of  his  own  witness  by  other  evidence,  but  also  to  prove  that  the 
witness  himself  had  made  opposite  statements.  The  Legis- 
lature has  acted  on  this  opinion.  While,  then,  a  party  pro- 
ducing a  witness  is  not  to  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character,  he  may,  if  the  witness  in  the 
opinion  of  the  judge  proves  adverse,  contradict  him  by  other 
evidence;  or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony. 
But  before  such  last- mentioned  proof  can  be  given,  the  circani- 
stances  of  the  statement,  sufficient  to  designate  the  particular 
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occftsion,  mutt  be  mentioned  to  the  witoeiB,  and  he  matt  be 
Mked  whether  or  not  he  has  made  auch  atatement  (a*  22»  pott, 
p.  230). 

In  crosa>examinarion,  it  is  frequently  material,  with  a  view  of  Proof  o/»m' 
impeaching  the  credit  of  an  adverse  witness,  to  show  that  he  haa  ^^£^^  s 

Sreviousl^  made  statements  different  from  those  to  which  he  haa  advtnt  mf- 
eposed  in  court     If  these  s^tements  were  ▼erbal,  and  weffo  ncmm. 
relevant  to  the  matter  at  issue,  and  the  witness,  having  been  croas« 
examined  on  them,  bo  as  to  give  him  an  opportunity  of  expla- 
nation, denied  having  made  them,  evidence  might  be  adduced  tQ 
prove  the  statements  as  to  which  he  had  been  cross-examined. 

The  rule  of  law  was  thus  stated  by  Parke,  B.,  in  Crxinoigif  ▼• 
Fag€  (7  C.  &  P.  791):  "  Evidence  of  sutements  by  witnesses  on 
other  occasions  relevant  to  the  matter  at  issue,  and  inconsistent 
with  the  testimony  given  by  them  on  the  trial,  is  always  admia^ 
sible  in  order  to  impeach  the  value  of  that  testimony;  but  it  ia 
only  such  statements  as  are  relevant  that  are  admissible ;  and,  i» 
order  to  lay  a  foundation  for  the  admission  of  such  contradictory 
statements,  and  to  enable  the  witnesa  to  explain  them,  and,  aa 
I  conceive,  for  that  purpose  only,  the  witness  may  be  asked 
whether  he  ever  said  what  is  suggested  to  him,  with  the  name  oC 
the  person  to  whom  or  in  whose  presence  be  is  supposed  to  hava 
said  it,  or  some  other  circumstance  sufficient  to  designate  the 
particular  occasion.  If  the  witness,  on  the  cross-examination, 
admits  the  conversation  imputed  to  him,  there  ia  no  necessity 
for  giving  further  evidence  of  it ;  but  if  he  saya  hit  does  »oi  reeoim 
Uct,  that  is  not  an  admission,  and  you  may  give  evidence  on  tha 
other  side  to  prove  that  the  witness  did  say  what  ia  imputed, 
always  supposmg  the  statement  to  be  relevant  to  the  matter  at 
iasue.  This  has  always  been  my  practice.  If  the  rule  were  nol 
so,  vou  could  never  contradict  a  witness  who  said  he  ooold  not 
remember." 

A  doubt  had  arisen  on  the  law  as  laid  down  above  by  Mr.  Baron 
Parke,  in  consequence  of  Lord  Chief  Justice  Tindal  having,  m 
one  case,  said  he  had  never  heard  such  evidence  admitted  in  con- 
tradiction, except  where  the  witness  had  etpreuly  denied  the 
statement ;  and  of  Lord  Abinger  having,  on  another  occasion* 
expressed  a  similar  opinion.  This  conflict  of  authority  haa  been 
set  at  rest,  and  Mr.  Baron  Parke's  ruling,  aa  "  the  moat  sound 
and  fittest  to  be  followed,"  has  been  expressly  enacted. 

If  a  witness,  upon  cross-examination  as  to  a  former  statement 
by  him,  inconsistent  with  his  present  testimony,  does  not  dis- 
tinctly admit  that  he  has  made  auch  statement,  proof  may  be 
given  that  he  did  in  fact  make  it  But  before  such  proof  can  be 
given,  the  circumstances  of  the  statement,  aufficient  to  designate 
the  particular  occasion,  must  be  mentioned  to  him,  and  he  muat 
be  asked  whether  or  not  he  has  made  such  statement  (s.  33,  pott* 
p.  231). 

When  the  contradictory  statement  alleged  to  have  been  made 
by  the  witness  was  in  writing,  the  rule,  as  laid  down  in  the 
Qneen'M  Case  (2  B.  8k  B.  286),  had  hitherto  been,  that  the  cross* 
examining  counsel  must  produce  the  document  aa  Aw  evidence* 
and  have  it  read,  in  order  to  found  upon  it  anjr  questions  to  the 
witness.  That  this  rule  might  not  be  evaded,  it  was  further  laid 
down  that  the  witness  could  not  be  asked  whether  he  had  ever 
made  repretentaiiont  of  the  nature  suggested  to  him,  without 
counsel  informing  him  whether  the  question  referred  to  represen- 
tations in  writing,  or  in  words  alone.    Thus  a  counael  defending  a 
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rrwtfofam'  prisoner  was  not  permitted  to  ask  a  witness  for  the  prosecntion 
^J^J  whether  he  had  not  made  a  different  statement  before  the  inaips- 
advtrm  wiT  t^te,  without  first  readiiiff  over  and  putting  in  his  deposition.  The 
MMML  effect  of  the  rule  in  practice  was  to  exclude  the  former  statement; 

and  its  soundness  wss  much  questioned  by  judges,  and  by  com- 
mentators on  the  Law  of  Evidence.  Lord  Brougham  has  observed, 
'*  If  1  wish  to  put  a  person's  memory  to  the  te.<t.  1  am  not  allowed 
to  examine  him  as  to  the  contents  of  a  letter  or  other  paper 
which  he  has  written.  I  must  put  the  document  into  his  hands 
before  I  ask  him  any  questions  upon  it ;  though,  by  so  doing,  he 
at  once  becomes  acquainted  with  its  contents,  and  ao  defeats  the 
object  of  my  inquiry.  Neither  am  I,  in  like  manner,  allowed  to 
apply  the  test  to  his  veracity;  and  yet,  how  can  a  better  means 
be  found  of  sifting  a  person's  credit,  supposing  his  memory  to 
be  good,  than  examining  him  to  the  contents  of  a  letter  written 
by  him.  and  which  he  believes  to  be  lost? *' 

The  chief  reason  assigned  for  the  rule  was,  that  the  adoption 
of  a  contrary  course  would  enable  the  cross  examining  counsel 
to  put  the  court  in  possession  of  a  part  only  of  the  contents  of  the 
writing,  though  a  knowledge  of  the  whole  might  be  easentiaL 
But  the  obvious  answer  to  this  objection  to  an  alteration  in  the 
rule  is.  that  the  witness,  on  re-examination,  may  be  questioned 
as  to  any  other  parts  of  the  writing  which  may  tend  to  quniify, 
contradict  or  explain  the  passages  referred  to  in  cross-exami- 
nation. The  rule  has  accm dingly  been  altered;  and  a  witness 
may  now  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing,  or  reduced  into  writing,  relative  to  the  subject- 
matter  of  the  cause,  without  such  writing  being  shown  to  him. 
But  if  it  is  intended  fo  contradict  the  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for  the 
purpose  of  contradicting  him  ( s.  24,  pott,  p.  282). 

The  judge  may  also,  at  any  time  during  the  trial,  require  the 
production  of  the  writing  for  his  inspection,  and  make  such  use 
of  it  for  the  purposes  of  the  trial  as  he  thmks  fit  (s.  24,  fos^, 
p.  232).  Any  abuse  of  the  facility  for  cross-examination  thus 
given,  may  be  prevented  by  the  judge  calling  for  and  dealing  with 
die  writing  as  be  thinks  fit 

Prwtfftfprt'  An  important  test  of  the  veracity  of  a  witness  may  be  found 
vkmtcoMk'  in  his  general  character.  If  he  has  been  guilty  of  offences  which 
1^^^  imply  want  of  probity,  and  especially  absence  of  veracity,  auch 

as  peijury,  forgery,  or  the  like,  such  facts  ought  evidently  to  be 
considered  in  forming  an  estimate  of  the  value  of  his  evident, 
particularly  if  it  be  in  conflict  with  the  testimony  of  another 
witness  of  unquestioned  integrity.  But  because  a  person  is  in 
possession  of  a  fact  which  is  important  to  another  in  a  legal 
proceeding,  to  which  he  individually  is  no  party,  should  be,  by 
becoming  a  witness  to  prove  that  fact,  be  made  liable  to  be  inter- 
rogated as  to  some  delinquency  of  which  no  proof  may  exist,  or 
as  to  some  offence  for  which  he  has  already  paid  the  penalty  ? 
The  obvious  hardship  of  subjecting  a  witness  to  such  an  exami- 
nation becomes  more  striking  if  the  individual,  having  been 
really  guilty  of  any  offence,  has  since  recovered  his  character 
and  the  good  opinion  of  his  neighbours.  But  if  the  witness  deny 
the  imputation  t  Should  the  party  cross-examining  be  at  liberty 
to  prove,  by  other  testimony,  the  offence  or  the  conviction  which 
he  alleges  against  the  witness?  Such  a  course  might  involve 
grievous  injustice  to  the  witness,  for  he  might  have  no  notice  of 
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the  aceumtion  about  to  be  made,  and  could  not  be  expected  to 
come  prepared  to  defend  himaelf  from  charges  of  which  he  might 
be  wholly  innocent. 

The  law  of  England  accordingly  protected  a  witness  against 
such  consequences:  and,  while  it  allowed  such  questions  to  be 
put,  it  left  the  witness  at  liberty  not  to  answer;  and  if  he  did 
answer,  and  denied  the  imputation,  his  denial  was  conclusive,  and 
could  not  be  controverted.  The  rule  has,  however,  been  modified. 
A  witness  may  be  questioned,  as  he  has  hitherto  been,  as  to 
whether  he  has  been  convicted  of  any  felony  or  misdemeanor ; 
but  if,  upon  being  so  questioned,  he  either  denies  the  fact,  or 
refuses  to  answer,  the  opposite  party  may  prove  such  conviction 
(s.  25.  pott^  p.  233).  The  denial  of  the  witness,  or  his  refusal  to 
answer,  is  no  longer  conclusive.  On  the  contrary,  it  exposes  his 
whole  evidence  to  the  imputation  of  being  false,  if  a  conviction 
be  proved.  On  the  other  hand,  if  the  fact  of  the  conviction  be  ad- 
mitted by  the  witness,  the  examination  can  go  no  further ;  and 
the  admission  will  afford  ground  for  a  presumption,  that  in  other 
matters  the  witness  has  spoken  the  truth,  since  be  has  not  hesi- 
tated to  confess  a  crime  of  his  previous  life. 

With  regard  to  questions  which  do  not  tend  to  expose  him  to 
prosecution,  but  which  tend  to  degrade  his  character  by  imputing 
to  him  misconduct  not  amounting  to  legal  criminality  or  the 
having  been  convicted  of  a  crime,  the  law  in  like  manner  pro- 
tects him  in  refusing  to  answer,  unless  the  misconduct  imputed 
has  reference  to  the  cause  itself. 

The  law  of  England  also  protects  a  witness  in  refusing  to 
answer  any  question  where  the  answer  may  tend  to  subject  him 
to  a  criminal  prosecution*  a  penalty,  or  a  forfeiture. 

Documentary  Epideme§, 

The  law  as  to  documentary  evidence  has  also  been  in  some 
respects  altered  and  improved.  Many  instruments  must  be 
attested  by  one  or  more  witnesses.  Thus  a  will,  to  be  valid, 
must  be  attested  by  two  witnesses;  an  agreement  between  a 
master  of  a  ship  and  a  merchant  seaman  by  one;  a  warrant  of 
attorney  or  cognovit  must  be  attested  by  an  attorney.  Instru- 
ments are  often  attested  in  a  P'irticular  way,  in  consequence  of 
their  being  executed  under  powers,  where  the  parties  creating 
such  powers  have  required  such  attestation.  It  is  also  usual  in 
the  case  of  instruments  under  seal,  and  by  no  means  uncommon 
in  the  case  of  ordinary  written  agreements,  to  have  documents 
subscribed  by  one  or  more  attesting  witnesses. 

It  had  formerly  been  the  rule,  that  before  an  attested  document 
could  be  received  in  evidence,  the  attesting  witness  should  be 
called  to  prove  the  execution.  So  stringent  was  this  rule,  thst  in 
a  recent  action  of  ejectment  by  a  mortgagee,  in  which  the  exe- 
cution of  the  mortgage  was  admitted  by  the  defendant  in  the 
witness-box,  the  plaintiff  was  notwithstanding  nonsuited  by  the 
judge,  and  by  the  court  held  to  have  been  so  properly.  '*  The 
principle  on  which  the  necessity  for  producing  the  attesting 
witness  rests,  is,  that  the  witness  is  supposed  to  be  conversant 
with  all  the  circumstances  under  which  the  deed  was  executed. 
But  it  is  notorious  thst,  in  practice,  the  attesting  witness,  in  the 
majority  of  instances,  knows  nothing  of  the  transactions ;  the  in- 
strument having  been  prepared,  a  clerk,  a  servant  or  a  neighbour 
is  called  in  to  attest  it.    Added  to  which,  as  parol  testimony  is 
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not  admitted  to  eontndiet  or  Tory  the  terms  of  a  writtes  ii 
BODty  the  occatiou  are  few  indeed  where  the  evidence  of  tlw 
attesting  witness  goes  further  than  to  prove  the  oxecation  of  the 
writing.  On  the  other  hand,  the  necessity  of  calling  the  witaess, 
where  the  execution  of  the  instrument  is  not  the  real  matter  in 
dispute,  and  where  there  are  no  concomitant  circumstances  Co  be 
inquired  into,  is  often  attended  with  diificalty  and  expense,  sad 
sometimes  [oi  im  tkt  cote  abate  nferred  to]  leads  to  the  defeat  of 
justice.  Cases  have  occurred  where,  in  tracing  a  title,  numcroui 
witnesses  from  distant  parts  have  been  rendered  neceasaiy  topnre 
the  formal  execution  of  deeds,  though  their  execution  was  boC 
really  in  dispute,  and  the  handwriting  to  all  might  have  been 
proved  by  a  single  witness,  and  doubtless  would  have  been  ad- 
mitted, but  for  the  difficulty  which  it  was  thought  would,  hj  the 
existing  rule,  be  thrown  in  the  way  of  the  party  alleging  title*'— 
(Seeand  Report  rf  the  Comwum  Law  Commieeionero,  1850,  p.  2k] 
It  has  sometimes  also  happened  at  a  trial,  that  it  has  become 
necessary  to  give  in  evidence  a  document  which  it  had  not  been 
supposed  would  be  required ;  or  a  document  has  been  prodoeed 
by  a  witness,  which  unexpectedly  turned  out  to  be  attested.  Tbe 
attesting  witness  not  being  at  hand,  although  the  signstore  of 
the  party  might  be  easily  proved,  or  the  witness  producing  die 
instrument  might  have  heard  him  admit  the  execution,  tbe 
document  could  not  be  received,  and  the  party  requiring  it  baa 
accordingly  loat  his  cause. 

Wheu  the  genuineness  of  a  document  is  not  in  dispute,  tbe 
parties  ought  not  to  be  limited  to  any  particular  witness  to  prove 
the  execution.  When  the  genuineness  is  in  dispute,  the  party 
producing  it  will  be  sure  to  call  the  attesting  witness,  ss  bii 
absence  would  tend  to  throw  the  greatest  discredit  on  the  instru- 
ment It  is,  therefore,  no  longer  necessary  to  prove  by  tbe 
attesting  witness  any  instrument  to  the  vcUidity  qf  which  attetiatum 
it  not  requisite;  and  such  instruments  may  be  proved  by  ad- 
mission, or  otherwise,  as  if  there  had  been  no  atteating  witneas 
thereto  (s.  26,  pott,  p.  234). 

In  giving  documentary  evidence,  the  genuineness  of  hand- 
writing frequently  comes  in  dispute.  H itherto  hsndwriting  might 
have  been  proved  by  a  witneas  who  had  acquired  a  knowledge  of 
it,  by  having  seen  the  party  write  even  in  a  single  instance;  or 
by  one  who  had  never  seen  the  party  write  at  all,  but  who,  by 
correspondence  which  had  been  acted  upon,  had  acquired  a  know- 
ledge of  his  writing.  The  law,  however,  did  not  allow  a  witness 
to  institute  a  comparison  between  the  handwriting  in  dispute  and 
documents  the  genuineness  of  which  was  not  disputed,  and  it 
prevented  even  the  jury  from  doing  so,  unless  such  documents 
were  otherwise  in  evidence  in  the  cause. 

This  rule  of  law,  and  a  doubt  which  has  arisen  as  to  the  extent 
to  which  it  ought  to  be  carried,  are  well  illustrated  in  two  cases 
referred  to  by  the  Commissioners  (1850)  in  their  Report. 

In  Doe  d.  Mudd  v.  Suckenaore  (£  A.  &  E.  703),  which  was  an 
action  of  ejectment,  a  will  was  produced  for  the  defendant;  abd 
on  one  day  of  the  trial  an  attesting  witness  waa  called,  who  swore 
that  the  attestation  waa  his.  On  cross-examination,  eighteen 
other  signatures  were  shown  the  witness  (none  of  which  were  ia 
evidence),  and  he  acknowledged  them  to  be  his.  On  a  aubse- 
quent  day,  a  witness  was  tendered  for  the  plaintiff  to  prove  tbe 
attestation  not  to  be  genuine.  This  witness  was  an  inapector  at 
the  Bank  of  England.  It  was  his  business  to  compare  the  sig- 
natures to  powers  of  attorney  with  the  former  signatures  ol  tbe 
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parties,  to  aacertftin  their  geauinenen;  but  he  had  no  knowledge  Ompariaim 
of  the  handwritiDg  of  the  supposed  atteating  witness*  except  from  ^^S?' 
having,  previously  to  the  trial,  and  again  since  he  had  been  called  ^^^' 
as  a  witness,  examined  the  signatures  admitted  by  him  to  be  his» 
His  evidence  was  rejected ;  and  on  motion  for  a  new  trial»  on  the 
ground  of  the  improper  rejection  of  evidence,  the  question  was, 
whether  the  witness,  who  had,  by  seeing  the  signatures  of  the 
writings  admitted  to  he  genuine,  acquired,  aa  he  affirmed*  a  know* 
ledge  of  the  handwriting,  mi|;ht  be  asked  whether  he  believed  the 
signature  of  the  attesting  witness  to  be  the  handwriting  of  the 
person  who  wrote  the  other  signatures.  Two  judges  were  of 
opinion  that  the  evidence  ought  to  have  been  received;  the  othen 
that  it  ought  not.  It  would  seem  that  the  evidence  was  properly 
rejected.  In  the  FUzwalier  Peerage  Cate  (10  CL  &  Fia«  193),  it 
was  necessary  to  show  that  a  pedigree,  purporting  to  have  been 
made  ninety  yean  before,  by  an  ancestor  of  the  claimant,  was,  in 
point  of  fact,  written  by  him.  In  order  to  do  so,  an  inspector  of 
franks  and  official  correspondence  was  called,  who  stated  that  he 
had  examined  the  signatures  to  other  documents  admitted  to  have 
been  executed  by  the  ancestor;  that  they  were  written  in  a  re- 
markable character,  and  that  his  mind  was  so  impressed  with  that 
character,  aa  to  enable  him,  without  immediate  comparison,  to  aay 
whether  any  ether  document  was  or  was  not  in  the  handwriting 
of  the  same  person.  This  evidence  was  rejected  by  the  Com* 
mittee.  The  family  solicitor  was  then  called.  He  stated  that  he 
had  acquired  a  knowledge  of  the  ancestor's  handwriting  from 
having  had  occasion,  at  diffiirent  times  and  in  the  course  of  busi» 
ness,  to  examine  many  instrumenta  purporting  to  have  been 
written  or  signed  by  him,  and  which  instruments  came  to  the 
claimant  of  the  peerage,  with  property  formerly  belonging  to  diat 
ancestor.  This  witness  was  held  competent  to  prove  the  anoet" 
tor's  handwriting. 

There  was  also  a  difference  of  opinion  on  another  point,  viz., 
whether  writings  not  admissible  as  evidence  in  the  cause,  thoup^h 
purporting  to  be  written  by  the  party  whose  handwriting  is  dis- 
puted, may  be  put  into  the  witness's  hand,  to  be  used  for  teating 
nis  knowlnige  of  that  handwriting.  In  GriffiU  v.  Ivery  ( 1 1  A.  &  £• 
922),  the  issue  being  whether  the  acceptance  on  a  bill  of  exchange 
was  signed  by  the  defendant,  witnesses  acquainted  with  hia 
writing  being  called  to  prove  the  negative,  it  waa  proposed,  in 
eroes-examination,  to  lay  before  each  witness  a  paper  purporting 
to  bear  the  defendant's  signature,  and  to  inquire  of  each  hia 
opinion  whether  this  was  the  defeodant'a  signature.  This  waa 
proposed  for  the  purpose  of  testing  their  knowledge  of  the  de« 
fenoant's  hand wn ting.  This  evidence  was  rejected;  and  the 
Court  of  Queen's  Bench  decided  that,  as  the  propoaed  paper  was 
no  part  of  the  proofs  in  the  cause,  the  inquiry  was  not  allowable. 
In  the  subsequent  case  of  Young  v.  Homier  (2  M.  &  R.  636),  an 
action  against  the  defendant  as  acceptor  of  a  bill,  a  witness  called 
on  his  behalf  stated  that  he  believed  the  signature  not  to  be 
the  handwriting  of  the  defendant — giving,  as  his  reason,  that  the 
defendant  always  signed  his  name  with  certain  initials,  the  sig- 
nature to  the  bill  being  at  full  length.  In  cross-examination  a 
paper,  not  in  any  way  relevant  to  the  issue,  being  put  into  his 
hand,  be  stated  that  he  believed  it  to  bear  the  genuine  signature 
of  the  defendant.  It  waa  then  proposed  to  ask  him  wheSier  the 
signature  waa  not  in  the  same  form  as  that  upon  the  bill,  namely, 
at  fiill  length.     Upon  this  being  objected  to,  Baron  Aldec*on« 
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after  coniultiD^  the  Court  of  Ezcbeqoer,  stated  that  they  irere 

^unanimoosly  of  opinion  that  the  croM-examination  was  regular, 

*and  that  the  question  objected  to  might  be  put.    The  Court  of 

Exchequer  could  not  comur  in  the  decision  of  the  Court  of 

Queen*8  Bench  in  Gr\git§  v.  Iverp  {ubi  »u/fra).^  ^ 

The  reasons  for  the  exclusion  of  other  writings  as  a  mediam 
of  comparison,  are  fully  discuued  in  the  Report  of  the  Com- 
missioners,  who  were  of  opinion,  moreover,  tnat  it  was  **  inde- 
fensible in  principle  to  allow  a  witness  to  institute  a  comparison 
with  the  recollection  of  writings  which  he  may  have  seen  lon^ 
ago,  and  of  which  but  a  faint  trace  may  remain  on  his  mind,  sod 
yet  to  prohibit  a  fresh  comparison  with  genuine  writings,  more 
especially  when,  for  the  purpose  of  trying  the  accuracy  of  the 
witness,  it  is  proposed  to  apply  the  test  of  requirinf^  his  judg- 
ment on  writing  which  is  not  disputed  Still  less  defensible  did 
it  appear  to  leave  the  jury  to  act  on  the  judgment  of  a  witness 
who,  after  all,  can  only  form  that  judgment  on  a  comparison  of 
the  disputed  writing  with  others,  and  yet  to  deny  the  jury  the 
opportunity  of  forming  their  own  judgment  on  the  same  ma- 
terials."-(Aconif  B^iort  rf  ike  Common  Law  Comrndstumen, 
1850.  p.  26.) 

The  Commissioners  accordingly  suggested  an  alteration  in  the 
rule  of  law,  and  their  recommendation  has  been  adopted.  Com- 
parison of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  may  now  be  made  by 
witnesses ;  and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and  jury  a 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
dispute  (s.  27,  post,  p.  285). 

The  exclusion  of  documents  as  evidence,  occasioned  by  the 
operation  of  the  stamp  laws,  forms  the  subject  of  some  comment 
in  the  Report  above  quoted.  From  con6dence  in  each  other,  from 
a  belief  that  a  document  will  never  be  required  in  court,  or  from 
ignorance  that  it  requires  a  stamp,  parties  often  omit  to  have  in- 
struments properly  stamped.  Occasionally  too,  from  inadvertence 
or  accident,  the  stamp  affixed  is  of  insufficient  amount  The  do- 
cument is  inadmissible  in  evidence,  though  the  party  objecting  is 
equally  to  blame  for  the  omission;  and  the  defeat  of  justice  is  often 
the  result  The  want  of  the  stamp  mBv(with  certain  exceptions) 
be  cured  by  payment  of  a  penalty,  and  in  such  cases,  when  it  is 
anticipated  that  the  inatrument  will  be  produced,  the  mischief  any 
be  avoided.  But  a  document  is  often  produced  at  a  trial  by  a  third 
party,  and  then  for  the  first  time  it  is  discovered  that  a  stamp  is 
wanting,  or  that  a  stamp  of  a  difierent  amount  and  denomination 
ought  to  have  been  affixed.  It  was,  before  the  passing  of  this 
act,  too  late,  after  the  trial  itself  had  begun,  to  stamp  the  instru- 
ment and  great  injustice  was  frequently  done  in  consequence. 
"  As  far  as  the  administration  of  justice  is  concerned,  it  would  be 
highly  desirable  that  a  stamp  should  not  be  the  condition  of  the 
admissibility  of  an  instrument ;  but  so  long  as  the  stamp  daiies 
form  a  portion  of  the  public  revenue,  it  would,  no  doubt,  be  in 
vain  to  propo>e  that  the  absence  of  the  stamp  should  not  be  t 
ground  of  objection.  All  that  can  be  done  is  to  endeavour  to 
reconcile  the  claims  of  justice  with  the  interest  of  the  revenue." 
— {Second  Report  of  the  Common  Law  Commistioners^  1850,  p-  2&) 
*"»f  *2|  Accordingly,  upon  the  production  of  any  document  as  cvi- 
ZTtetM^  dcDcc  at  A  ^i<^l*  It  is  now  the  duty  of  the  officer  of  the  court, 
whose  business  it  is  to  read  such  document,  to  call  the  attention 
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of  the  judge  to  any  omission  or  insufficiency  of  the  stamp :  and 
the  document,  if  unstamped,  or  nut  sufficiently  stamped,  is  not 
to  be  received  in  evidence  until  the  whole  or  (as  the  ease  may 
be)  the  deficiency  of  the  stamp  duty,  and  the  penalty  required 
by  statute,  together  with  the  additional  penalty  of  £\,  has  been 
paid  (s.  28,  post,  p.  236). 

The  officer  of  the  court  must  give  a  receipt  for  the  amount  of 
the  duty  or  deficiency  which  the  judge  determines  to  be  payable, 
and  al»o  of  the  penalty ;  and  thereupon  the  document  becomes 
admissible  in  evidence,  saving  all  just  exceptions  on  other 
grounds  (s.  29.  post,  p.  237). 

There  is  a  class  of  documents  which  cannot  be  stamped  after 
execution,  even  on  payment  ot  a  penalty.  It  is  thought  that 
these  instruments,  if  they  could  be  stamped  when  the  necessity 
arose,  would  not  in  general  be  stamped  at  all.  These  are  not 
within  the  number  of  documents  made  admissible  by  the  above 
enactment*  which,  it  is  expressly  provided,  is  not  to  extend  to 
any  document  which  cannot  now  be  stamped  after  the  execution 
thereof  (s.  29,  poMt,  p.  237 ). 


Such  are  the  alterations  effected  by  the  following  sections  in 
the  iaw  of  evidence.  They  apply  to  every  court  of  civil  judica- 
ture in  England  (s.  103,  poii),  are  great  improvements  in  the 
law,  and  have  been  found,  in  practice,  very  materially  to  further 
the  ends  of  justice.*  And  by  stat  28  Vict.  c.  18  ( Denman's  Jet), 
provisions  precisely  similar  to  sections  22  to  27,  pott^  are  applied 
to  all  criminal  trials. 


20.  If  any  person  called  as  a  witness,  or  required  Afflrmstion 


iniiend  of 
eer- 


or  desiring  to  make  an  affidavit  or  deposition,  shall  re-  Mth  to 
fuse  or  be  unwilling  from  alleged  conscientious  motives  tain 
to  be  sworn,  it  shall  be  lawful  for  the  court  or  judge, 
or  other  presiding  officer,  or  person  qualified  to  take 
affidavits  or  depositions,  upon  being  satisfied  of  the 
sincerity  of  such  objection,  to  permit  such  person, 
instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following : 
videlicei, 

"  I,  A,  B,j  do  solemnly,  sincerely  and  truly  affirm 
and  declare,  that  the  taking  of  any  oath  is, 
according  to  my  religious  belief,  unlawful;  and 
I  do  also  solemnly,  sincerely  and  truly  affirm 
and  declare,  &c." 

which  solemn  affirmation  and  declaration  shall  be  of 


*  As  to  procuring  the  attendance  of  vitnetses  who  are  out  of  the  Juriidie- 
tlon,  see  17  ft  18  Vict  e.  Si  (Appendix,  jwit). 
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the  same  force  and  effect  as  if  such  person  had  taken 
an  oath  in  the  usual  form. 

The  enactments  of  this  and  the  twelve  following  seecioas 
apply  to  every  court  of  civil  judicature  in  England  and  bekad 
(8. 103,  poit). 


Penoni 
maklAg  a 
Iklieafflrma- 
tion  subject 
to  the  same 
punishment 
as  for  per> 
Juiy. 


How  far  a 
party  may 
discredit  his 
own  witness. 


21.  If  any  person  making  such  solemn  affirmatioa 
or  declaration  shall  wilfully,  falsely  and  corruptly  affirm 
or  declare  any  matter  or  thing,  which,  if  the  same  had 
been  sworn  in  the  usual  form,  would  have  amounted 
to  wilful  and  corrupt  perjuiy,  every  such  person  so 
offending  shall  incur  the  same  penalties  as  by  the  laws 
and  statutes  of  this  kingdom  are  or  may  be  enacted 
or  provided  against  persons  convicted  of  wilful  and 
corrupt  perjury. 

22.  A  party  producing  a  witness  shall  not  be  allowed 
to  impeach  his  credit  by  general  evidence  of  bad  cha- 
racter, but  he  may,  in  case  the  witness  shall  in  the 
opinion  of  the  judge  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that 
he  has  made  at  other  times  a  statement  inconsistent 
with  his  present  testimony ;  but  before  such  last-men- 
tioned proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  par- 
ticular occasion,  must  be  mentioned  to  the  witness,  and 
he  must  be  asked  whether  or  not  he  has  made  such 
statement. 


See  Ryberg  ▼.  Ryherg  (L.  J.  S2,  P.  M.  &  A.  112),  mt 

These  provisions  are  intended  to  meet  the  case  of  a  witness 
unexpectedly  turning  round  on  the  party  calling  him ;  and  of 
enabling  a  party,  who,  from  the  nature  of  the  inquiry,  in  obliged 
to  call  a  witness,  who  then  unexpectedly  proves  hostile,  to  con- 
tradict that  witness,  if  needful ;  yet  not  so  as  tu  pick  and  choose 
his  testimony,  discarding  part,  and  relying  upon  other  part  (per 
Campbell,  C.  J.,  Faulkner  v.  Brine,  1  F.  &  F.  25i);  or  to  enable 
a  witness  to  be  put  forward,  who  is,  avowedly,  generally  unworthy 
of  credit. 

It  must  not  he  inferred,  from  the  use  of  the  worda  "  gentrul 
evidence,"  that  a  party  may  give  partieular  evidence  of  bad 
character ;  for  such  particular  evidence  as  to  the  character  of  a 
witness  (that  is  to  say,  particulsr  instances  of  bad  conduct)  is 
not  allowed  to  be  given  by  either  party,  unless  relevant  to  the 
issue ;  although  now,  a  conviction  for  felony  or  misdemeanour 
may  be  given  in  evidence  by  the  opposite  party  to  that  on  whose 
behalf  the  witness  is  called,  if  the  witness  denies  or  refuses  to 
admit  such  conviction  (s.  25,  pMl,  p.  2SS|. 

To  enable  a  party  thus  to  contradict  his  own  witness,  the 
witness  must  appear  not  merely  uf^avourable,  but  actually  hotiiU 
(Greenhaugh  v.  Eceletf  6  C.  B.,  N.  S.  786,  Cockburn,  C.  J.,  duH- 
iante  ;  Colet  v.  Colet,  L.  R.  1  P.  &  D.  70,  per  Wilde,  J.  O.);  and 
it  would  seem,  from  the  6rst  of  those  cases,  doubtful  whether 
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the  deeiflion  of  the  judge  at  Nisi  PriuM  is  lubject  to  review  m 

This  section  does  Dot  introduce  any  new  rule  of  evidence.  In 
three  claises  of  cases  a  party  was  always  permitted  to  contradict 
the  statement  of  a  witness  called  by  him.  Firstly.  Where  be  is 
under  the  necessity  of  calling  a  witness  for  the  purpose  of  satis- 
fying the  formal  proof  which  the  law  requires,  he  is  not  pre- 
cluded from  calling  other  witnesses  who  give  contradictory  testi- 
mony (Starkie  on  Evidenee^  4th  edit,  p.  224) ;  as  where  an  attest- 
ing witness  denied  the  fact  of  his  attestation,  or  the  signature  of 
the  party.  Secondly.  Where  a  witness,  called  to  prove  a  par- 
ticular fact,  does  not  deny  that  fact,  but  gives  evidence  (generally 
on  cross-examination)  of  other  facts  material  to  the  same  or 
other  issues  in  the  cause,  as  in  the  case  put  by  Tindal,  C.  J.,  in 
delivering  judgment  in  Bradley  v.  Ricardo  (8  Bing.  58) ;  or  where 
a  plaintiff,  for  some  formal  proof,  is  obliged  to  make  a  witness  of 
the  defendant's  attorney,  who,  on  cross  examination,  makes  a 
statement  adverse  to  the  plaintiff;  or  where,  on  the  question  of 
a  devise  of  real  estate,  an  attevting  witness  is  called  to  prove  and 
does  prove  the  execution  of  the  will,  but  entertains  an  adverse 
opinion  as  to  the  capacity  of  the  testator,  as  in  Lowe  v.  JoUffe  (1 
Wm.  Bl.  866).  In  either  of  these  classes  of  cases  it  was  always 
immaterial,  so  far  as  the  right  of  the  party  to  call  contradictory 
evidence  was  concerned,  whether  he  knew  beforehand  that  the 
witness  would  prove  adverse.  Thirdly.  Where  a  witness  by  sur- 
prise gives  evidence  against  the  party  who  called  him,  that  party 
IS  not  precluded  from  proving  his  case  by  other  witnesses  ;  for  it 
would  be  contrary  to  justice,  that  the  treachery  of  a  witness 
should  exclude  a  party  from  establishing  the  truth  by  aid  of  other 
testi mony.    ( Starkie^  uhi  fupra*) 

Such  contradictions  must,  on  the  general  rules  of  evidence,  be 
of  facts  material  to  the  issue  to  be  tried,  for  as  the  witness  cannot 
be  examined  except  as  to  facts  material  to  the  issue,  by  necessity 
he  cannot  be  contradicted  except  on  such  material  facts. 

But  independently  of,  or  in  addition  to  the  contradiction  as  to 
facts,  by  other  evidence,  the  party  may,  *'  by  leave  of  the  judge^ 
prove  that  the  witness  has  made  at  other  times  a  statement  inconsistent 
with  his  present  testimony.'*  This  also  settles  what  was  before  a 
moot  point,  rather  than  introduces  any  positive  new  rule  of  evi- 
dence. 

The  "  statement"  may  be  verbal  or  written ;  it  must  be  material 
to  the  issue,  or  (to  use  the  words  of  the  subsequent  sections)  it 
must  be  "  relative  to  the  subject-matter  of  the  cause." 

A  series  of  letters  may  be  used  for  the  purpose,  though  one 
only  be  directly  inconsistent  (/ocArjon  v.  Thomason,  1  B.  &  S.  745  i 
L.  J.  81,  Q.  B.  II). 

It  is  to  be  observed,  that  this  section  does  not  interfere  with 
the  right  of  a  party  to  put  a  document  into  a  witness's  liands  for 
the  purpose  of  refreshing  his  memory  ;  and  this  right,  although 
ostensibly  permitted  for  that  purpose,  is  sometimes  used  not  so 
much  with  a  view  to  assist  the  memory,  as  to  operate  as  a 
check  on  the  mind  of  an  adverse  witness,  from  saying  any- 
thing inconsistent  with  the  truth,  or  at  least  with  that  previous 
atateroenL 

23.  If  a  witness,  upon  cross-examination  as  to  a  Proof  of  eon- 

tradietoiy 
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ttatementt  of  former  statemeDt  made  by  him  relative  to  the  subject- 
matter  of  the  cause,  and  incousistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ;  but  before  such  proof  can  be  given,  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  statement. 

It  was  oever  doubted  that  statements  by  witnesses  on  other 
occasions,  relevant  to  the  matter  at  issue,  and  expre»Iy  denied  bj 
them  on  the  trial,  were  admissible  in  order  to  impeach  the  rslue 
of  that  testimony.  As  the  proof  allowed  to  be  given  by  this 
section  is  of  some  affirmative  statement,  a  question  may  arise,  ss 
to  whether  this  section  applies  to  the  cross-examination  of  s 
witness,  for  the  purpose  of  showing  that  he  has  made  a  statement, 
relative  to  the  subject-matter  of  the  cause,  in  which  statement 
the  particular  fact  or  circumstance  sworn  to  at  the  trial  was  not 
mentioned.  It  may  be  argued,  that  the  refusal  to  admit  the 
withholding  of  a  fact  in  a  former  statement,  is  in  fact  a  refusal  to 
admit  the  making  of  that  precise  statement ;  and  consequently 
that  proof  may  be  given,  under  this  section,  that  he  did  io  fact 
make  such  partial,  and  therefore  inconsistent  statement. 


Crott  exa-  24.  A  witness  may  be  cross-examined  as  to  previous 

to  pKvton?  statements  made  by  him  in  writing,  or  reduced  into 
iutementsin  writing,  relative  to  the  subject-matter  of  the  cause, 
writing.  without  such  Writing  being  shown  to  him  ;  but  if  it  ia 
intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are 
to  be  used  for  the  purpose  of  so  contradicting  him: 
provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  requ*re  the  pro- 
duction of  the  writing  for  his  inspection,  and  he  insj 
thereupon  make  such  use  of  it  for  the  purposes  of  the 
trial  as  he  shall  think  fit. 

This  section  alters  the  rule  laid  down  in  the  Queen* t  cote  (2  B. 
&  B.  286,  ante.  p.  223).  as  to  the  cross-examination  of  witnesses 
in  respect  of  previous  statements  in  writing. 

The  effect  is  this :  the  witness,  in  the  first  instance,  msy  be 
a«ked,  whether  he  has  made  such  and  such  a  statement  in  writioff, 
without  its  being  shown  to  him  {Sladden  v.  Serjeant,  1  F.  &  F. 
«322,  Willes,  J.).  If  he  denies  that  he  has  made  it,  the  opposite 
party  cannot  put  in  the  statement,  without  first  calling  his 
attention  to  it  (showing  it,  or  at  least  reading  it  to  him),  and  to 
any  parts  of  it  relied  upon  as  a  contradiction.  If  the  witness 
instead  of  denying  that  he  has  made  the  statement,  admits  it, 
although  the  object  of  the  cross-examining  counsel  has  been 
attained,  it  may  be  very  important  for  the  party  calling  the  wit- 
ness to  have  the  whole  statement,  which  may  not  be  in  bis  pos- 
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seinion,  before  the  court  and  Jury.  If  he  is  aware  of  the  contenti, 
he  will,  it  would  aeeni,  in  such  case,  be  at  liberty  to  re-examine 
the  witness,  as  to  the  residue  of  the  statement,  without  its  being 
produced,  on  the  general  rule  that  if  part  of  any  connected  con- 
Yersation  or  statement  be  gtven,  the  whole  may  be  used ;  or  he 
may  ai^k  the  judge,  under  the  latter  part  of  the  section,  to  require 
the  production  of  the  writing. 

It  must  be  always  borne  in  mind  that  this  section  is  confined 
to  written  statements  maae  by  the  wiime$$t  relative  to  the  subject- 
matter  of  the  cause.  This  section,  therefore,  does  not  interfere 
with  the  decision  in  Maedonnell  ▼.  Eoant  (11  C.  B.  930).  In  that 
case,  upon  the  cross-examination  of  a  witness,  a  letter  in  his 
own  handwriting  was  shown  to  him,  and  he  was  asked  ~"  Did 
you  not  write  that  letter  in  answer  to  a  letter  charging  you  with 
forgery?''  It  was  held  that  the  question  was  inadmissible  for 
any  purpose,  inasmuch  as  it  was  an  attempt  to  get  at  the  contents 
of  a  written  document,  which,  for  anything  that  appeared,  might 
have  been  produced.  As  the  question,  therefore,  referred  to  the 
contents  of  a  letter  written  by  a  third  person,  and  not  by  the 
witness,  the  case  is  not  affected  by  this  section.  It  is  right  to 
notice  thi!<,  as  the  Commissioners,  in  their  Second  Report,  appa- 
rently refer  to  the  case  of  Maedonnell  v.  Evans  (ubi  tupra)  as  one 
of  the  judicial  decisions  proceeding  on  the  rule,  which  is  now 
superseded. 

But,  in  Henman  v.  Letter  (12  C.  B.,  N.  S.  776}  L.  J.  81,  C.  P. 
866).  where  a  party  to  the  cause  gave  evidence  himself  in  sup- 
port of  his  case,  it  was  held,  by  Willes.  J.,  and  Keating,  J.  ( Byies, 
J.,  dissenting),  that  he  might  be  asked,  on  cross-examination, 
with  a  view  of  testing  his  credit,  whether  an  action  had  not  been 
brought  against  him  by  another  person  in  the  county  court,  in 
respect  of  a  similar  claim,  upon  which  he  had  given  evidence, 
and  had  had  notwithstanding  a  verdict  of  the  jury  against  him ; 
and  that  he  might  be  so  examined  without  production  and  proof 
of  the  record  of  the  proceedings  in  such  county  court 

Held,  also,  by  Willes,  J.,  and  Keating,  J.,  that,  even  if  the 
jui'ge  at  the  trial  ruled  wrongly  in  allowing  such  questions  to  be 
put  Mnd  answered,  the  court  would  not  on  that  account  grant  a 
new  trial  unless  it  could  see  that  injustice  had  been  occasioned 
by  such  mistaken  ruling. 

25.  A  witness  in  any  cause  may  be  questioned  as  to  proof  of  prs- 
whether  he  has  been  convicted  of  any  felony  or  mis-  ▼louseonvic- 
demeanour,  and,  upon  being  so  questioned,  if  he  either  witnenaay 
denies  the  fact  or  refuses  to  answer,  it  shall  be  lawful  **  »*'*°- 
for  the  opposite  party  to  prove  such  conviction ;  and  a 
certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  con- 
viction' for  such  offence,  purporting  to  be  signed  by 
the  clerk  of  the  courts  or  other  officer  having  the  cus- 
tody of  the  records  of  the  court  where  the  offender 
was  convicted,  or  by  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  five  shillings  and  no 
more  shall  be  demanded  or  taken),  shall,  upon  proof  of 
the  identity  of  the  person,  be  sufficient  evidence  of  the 
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said  oonyiction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the 
same. 

The  mode  of  pro?ing  the  conviction  10  the  tame  as  that  pro- 
vided by  the  7  &  8  Geo.  4,  c.  28,  s.  11,  in  the  cMe  of  persons 
charged  with  committing  a  felony,  after  a  preTtous  oonYicdaa  for 
felony.  It  has  been  held,  under  that  statute,  that  the  certificate 
must  state,  that  judgment  was  given  for  the  felony  mentioned  in 
it ;  so  that  it  is  not  sufficient  for  it  to  state  a  conviction  (Reg.  v. 
Jckroyd,  1  C.  &  K.  158).  With  respect  to  the  identity,  it  is 
sufficient  to  prove  that  the  witness  is  the  person  who  andierwent 
the  sentence  mentioned  in  the  certificate;  and  it  is  not  abso* 
lutely  necessary  to  call  a  witness,  who  was  present  at  the  trial  to 
which  the  certificate  refers  (^Rtg.  v.  Crofu,  9  C.  &  P.  219).  As 
to  the  signature  to  the  certificate  see  Reg.  v.  Panam  (L.  R.  1 C. 
C.  24). 

This  section  does  not  interfere  with  the  previous  rig^ht,  to 
cross-examine  a  witness  as  to  the  commission  of  offences,  either 
for  the  purpose  of  discrediting  him,  or  of  contradicting  him,  if 
the  question  is  so  connected  with  the  point  in  issue  that  the  wit- 
ness may  be  contradicted  by  the  evidence  if  he  deny  the  fiKts. 
Four  rules  on  this  subject  may  be  considered  as  established  io 
practice. 

1.  A  witness  may  be  ashed  any  question,  whether  with  a  view  to 
his  discredit,  or  to  contradict  him  (where  contradictory  evidence 
is  admissible),  although  the  answer  may  also  tend  to  subject  him 
to  a  criminal  prosecution,  a  penalty  or  a  forfeiture. 

2.  If  the  answer  has  such  tendency,  the  witness  is  not  bound 
to  give  it,  whatever  the  object  or  effect  of  the  question  may  be ; 
and  it  was  at  one  time  thought  that  he  was  to  judge  for  himself 
whether  the  effect  of  the  answer  would  be  such  as  to  subject  him 
to  a  criminal  charge  {Fisher  v.  Ronalds^  12  C.  B.  762;  but  see 
DQW  Osborne  v.  Lcmdm  Dock  Company ^  10  Exch.  698 ;  L.  J.  24, 
Ex.  140 ;  Reg,  v.  Boyes,  ]  B.  &  S.  311 ;  L.  J.  80,  Q.  B.  SOI  ; 
Ex  parte  Femandet,  10  C.  B.,  N.  S.  3  ;  L.  J.  SO,  C.  P.  S21 ;  see 
also  notes  to  sect  51,  post):  and  when  the  witness  assigns  insuf- 
ficient reason  for  not  answering,  he  may  certainly  be  compelled 
to  answer  iRe  Aston' s  Case,  4  De  G.  &  J.  320 ;  27  Bear.  474). 
See  also  Best  on  Evidence,  Book  II.  Part  I.  Chap.  I. 

8.  Evidence  cannot  be  adduced  to  contradict  the  witness,  if  he 
deny  the  imputation,  unless  the  fact  sought  to  be  established  is 
material  to  the  issue. 

4.  Before  such  evidence  is  given,  the  witness  should  be  further 
questioned  upon  the  subject,  in  order  to  afford  htm  an  opportu- 
nity for  explanation. 

AtteBting  26.  It  shall  not  be  necessazy  to  prove  by  the  attest- 

not  ^called,  ing  witness  any  instrument  to  the  validitj  of  which 
^^^^°       attestation  is  not  requisite ;  and  such  instrument  may 

be  proved  by  admission  or  otherwise^  as  if  there  had 

been  no  attesting  witness  thereto* 

Calling  the  attesting  witness  is  only  dispensed  with  in  those 
cases,  in  which  attestation  is  not  requisite  to  the  validity  of  die 
instrument  Where  attestation  is  necessary  to  the  validity  of  so 
instrument;  the  witness  must  be  called,  or  his  absence  accounted 
for,  and  his  signature  proved  ( Bowman  v.  Hodgson,  L.  R.  1  P.  ft 
M.  362) ;  unless  the  instrument  proves  itself  by  age  and  proper 
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writing  proved  to  the  satisfactioD  of  the  jndge  to  be 
genuine,  shall  be  permitted  to  be  made  by  witneeeee  ; 
and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness  or  otherwise  of 
the  writing  in  dispute. 

See  Bireh  ▼.  Ridfwaff  ( I  F.  &  F.  270,  e&r.  Pollock,  C.  B.) 
Semble  in  an  action  by  indorsee  against  acceptor  of  a  bill  of 
exchange,  where  acceptor  denies  the  indorsement  of  the  drawer, 
iuch  indorsement  may  be  proved,  under  this  section  by  con* 
parisun  with  the  sifirnature  of  the  drawer  upon  the  bill,  which  the 
acceptor  is  estopped  from  denying. 

For  the  purpose  of  comparison  under  this  section,  the  dispntefi 
writing  roust  be  produced  in  court;  and  this  section  does  not 
therefore  ap)ily  to  documents  which  are  not  produced,  and  of 
which  it  is  sought  to  give  secondary  evidence.  And  it  has  been 
thus  decided  by  WUde,  B.,  in  Jrbon  v.  Puuell  (3  F.  &  F.  152). 

Stamps. 

Fro^iriMi  28.  Upon  the  production  of  any  document  as  evi- 

documents'  dcuce  at  the  trial  of  any  cause,  it  shall  be  the  dntj  of 
at  the  trial,  the  oflScer  of  the  court,  whose  duty  it  is  to  read  such 
document,  to  call  the  attention  of  the  judge  to  any 
omission  or  insufficiency  of  the  stamp  ;  and  the  doco- 
ment,  if  unstamped,  or  not  sufficiently  stamped,  shall 
not  be  received  in  evidence  until  the  whole,  or  \as  the 
case  may  be)  the  deficiency  of  the  stamp  duty,  and  the 
penalty  required  by  statute,  together  with  the  addi- 
tional penalty  of  one  pound,  shall  have  been  paid. 

This  section  does  not.  of  course,  interfere  in  any  way  with  the 
right  of  the  court  or  the  parties  to  use  unstamped  instrumeon 
for  collateral  purposes  only.  The  cases  on  this  subject  are  col- 
lected in  Chitty't  Siatutft,  vol.  iv.  Srd  ed.,  p  488,  note  (6). 

Stamp  objections  by  the  officer  of  the  court,  are  sometimci 
avoided  by  the  consent  of  the  parties  to  the  use  of  copies  of  ao- 
stamped  originals,  for  the  officer  of  the  court  can  only  take  such 
objections  as  the  parties  might  have  taken  if  this  section  hid 
not  been  enacted  (see  Traviu  v.  Hargreave»  4  F.  &  F.  107S, 
Keating,  J.)  If  an  admitted  copy  of  a  document  be  put  ia 
evidence,  and  it  afterwards  appears  that  the  oririnal  was  not 
duly  stamped,  the  unstamped  copy  is  still  admissible  (Id.) 

In  a  special  case  relating  to  a  policy  of  insurance,  it  appeared 
that  the  original  policy  was  unstamped,  but  the  parties  had  agreed 
that  the  ca^e  should  be  argued  as  if  a  atampfd  policy  h»A  ex- 
isted, the  Court  of  Exchequer,  however,  having  formal  notice  of 
the  defect,  declined  to  hear  the  case,  on  the  ground  that  the 
stamp  laws  had  not  been  complied  with  {NUon  v.  Albwm  Mviwe 
Insurance  Company,  L.  R.  2  Ex.  338). 

Counsel  may  still  take  stamp  objections;  and  where  secondary 
evidence  of  an  unstamped  document  is  tendered,  such  objections 
cannot  ordinarily  be  taken  by  the  officer  of  the  court,  until  coonsel 
has  elicited  by  cross-examination  the  fact  of  ita  not  having  been 
atsmped  when  last  seen.  See  the  rule  as  to  the  presumption  of 
a  document  having  been  duly  stamped  diaeuned  in  CIdsaiaintf  r. 
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CaneUdS  C  B.  Z6  ;  L.  J.  25,  C.  P.  216):  and  Jrbon  ▼.  Fuuett 
(11  W.  R.  26:  7  L.  J.,  N.  S.  288.  Ez  ,  M.  T.  1862). 

An  mifttimpt  d  ref^tstered  bill  of  tale  may  be  rendered  admis- 
sible in  evidence  under  this  section,  by  payment  of  the  stamp 
dutj  and  penalty  {B*Uamy  f.  Smith,  4  B.  Jic  S.  266  ;  L.  J.  32, 
a  B.  366|. 

29.  Such  officer  of  the  court  shall,  upon  payment  to  Officer  of  th« 
bim  of  the  whole,  or  (as  the  case  may  be)  of  the  defi-  ^i"  •  the*" 
cieDcj  of  the  stamp  dutj,  payable  upon  or  in  respect  '*''|][."^ 
of  8och  document,  and  of  the  penalty  required  by  sta-  ** 
tQte,  and  of  the  additional  penalty  of  one  pound,  give 
a  receipt  for  the  amount  of  the  duty  or  deficiency  which 
the  judge  shall  determine  to  be  payable,  and  also  of 
the  penalty,  and  thereupon  such  document  shall  be  ad- 
mi^ibie  in  evidence,  saving  all  just  exceptions  on  other 
grounds;  and  an  entry  of  the  fact  of  such  payment,  and 
of  the  amount  thereof,  shall  be  made  in  a  book  kept  by 
sacb  officer ;  and  such  officer  shall,  at  the  end  of  each 
sittings  or  assizes  (as  the  case  may  be),  duly  make  a 
return  to  the  Commissioners  of  the  Inland  Revenue  of 
the  monies,  if  any,  which  he  has  so  received  by  way  of 
duty  or  penalty,  distinguishing  between  such  monies, 
tod  stating  the  name  of  the  cause  and  of  the  parties 
from  whom  he  received  such  monies,  and  the  date,  if 
aoj,  and  description  of  the  document  for  the  purpose 
of  identifying  the  same  ;   and  he  shall  pay  over  the 
.<aid  monies  to  the   Receiver-general  of  the   Inland 
Revenue,  or  to  such  person  as  the  said  CommisRioners 
shall  appoint  or  authorize  to  receive  the  same;  and  in 
<:^  such  officer  shall  neglect  or  refuse  to  furnish  such 
account,  or  to  pay  over  any  of  the  monies  so  received 
W  him  as  aforesaid,  he  shall  be  liable  to  be  proceeded 
agtiost  in  the  manner  directed  by  the  eighth  section  of 
^  f^i  passed  in  the  session  of  parliament  holden  in 
the  thirteenth  and  fourteenth  years  of  the  reign  of 
Her  present  Majesty,  intituled  **  An  Act  to  repeal  is  ft  m  vict. 
cntain  Stamp  Duties,  and  to  grant  others  in  lieu  **  *'• 
thereof,  and  to  amend  the  Laws  relating  to   the 
^tamp  Duties;*'  and  the  said  Commissioners  shall, 
upon  request,  and  production  of  the  receipt  hereiube- 
ftire  mentioned,  cause  such  documents  to  bo  stamped 
^'ith  the  proper  stamp  or  stamps  in  respect  of  the 
sums  so  paid  as  afoi  esaid :  provided  always,  that  the 
foresaid  enactment  shall  not  extend  to  any  document 
^hich  cannot  now  be   stamped  after  the  execution 
^ereo^  on  payment  of  the  duty  and  a  penalty. 

No  pro? ision  is  made,  it  will  be  observed,  for  the  return  of  the 
^ntj,  in  the  event  of  the  judge  at  the  trial  having  wrongly  de- 
tsnnioed  that  the  instrument  was  insufficiently  stamped,  and  the 
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Stamp  duty  and  penalties  having  been  tfaereopon  paid  by  the 
party  producing  the  document.  Payment  at  the  trial  might  be 
considered  a  waiver  of  any  objection,  and  to  bar  any  8ulMe<|aefit 
application  to  the  court  for  the  return  of  the  money  :  and  if  ibe 
party  tendering  a  document  in  evidence  relies  on  ita  safficieocj, 
he  should,  perhaps,  on  the  judge  deciding  that  it  is  insufiicient, 
withdraw  it,  and  make  its  rejection  the  ground  of  a  subsequent 
application  for  a  new  trial.  But  probably,  in  a  very  clear  case, 
upon  a  memorial  to  the  proper  department  of  the  executife 
government,  the  money  would  be  returned. 

Kodoeu- 

ment  under        30.  No  document  made  or  required  under  the  pro- 

reqairea        visions  of  this  act  shall  be  liable  to  any  stamp  duty. 

stamp. 

No  new  trial       31.  No  new  trial  shall  be  granted  bj  reason  of  the 
to'tim"***    ruling  of  any  judge  that  the  stamp  upon  any  docu- 
ment is  sufficient,  or  that  the  document  does  not  re- 
quire a  stamp. 

Nor  should  the  judge  at  Nisi  Prius  give  leave  to  move  upon 
such  a  ruling  {Siordet  v.  Kuctiuski,  17  C.  B.  251 ;  Tatiermll  r. 
Feamely,  17  C.  B.  368;  Cory  v.  Davu,  14  C.  B.,  N.  S.  370; 
Rutty  V.  Benthall,  L.  R.  2  C.  P.  488,  per  Byles,  J.) :  unless  bj 
consent  of  the  parties  {Eames  v.  Smithf  I  Jur.,  N.  S.  1025,  Ex. 
M.T.  1855);  but  in  Heiser  v.  Grout  (5  H.  &  N.  35),  the  Court 
of  Exchequer  doubted  if  this  course  could  be  taken. 

If,  however,  the  document  be  formally  tendered  in  evidence, 
and  rejected  by  the  judge  on  the  ground  of  the  insufficiencj  of 
the  stamp,  the  ruling  is,  of  course,  still  open  to  review  {Sharpia 
V.  Richard,  2  H.  &  N.  67). 

Error  on  a  Special  Case. 

Error  may  82.  Error  may  be  brought  upon  a  judgment  upon  a 

ona'speciai    Special  case  in  the  same  manner  as  upon  a  judgment 
**•••  upon  a  special  verdict,  unless  the  parties  agree  to  the 

contrary ;  and  the  proceedings  for  bringing  a  special 
case  before  the  Court  of  Error  shall,  as  nearly  as  maj 
be,  be  the  same  as  in  the  case  of  a  special  verdict; 
and  the  Court  of  Error  shall  either  affirm  the  judg- 
ment or  give  the  same  judgment  as  ought  to  hare 
been  given  in  the  court  in  which  it  was  origioalJy 
decided,  the  said  Court  of  Error  being  required  to 
draw  any  inferences  of  fact  from  the  facts  stated  in 
such  special  case  which  the  court  where  it  was  origlu- 
ally  decided  ought  to  have  drawn. 

Error  may  be  brought  on  a  special  case,  "  unless  the  parties 
agree  to  the  contrary "  If,  notwithstanding  such  agreement, 
error  is  brought,  the  proceedings  in  error  will  be  quashed  ;  and 
this  whether  the  agreement  be  express  (Camden  v.  Edie^  1  H.  fil 
21) ;  or  impliedt  as  if,  for  instance,  the  parties  have  agreed  to  b« 
bound  by  the  judgment  of  the  court  below  (Brown  v.  Grannlie,  2 
Dowl.  796 ;  Garrard  v.  Tuck,  8  C.  B.  255,  where  the  cases  are 
collected) ;  see  also  Howell,  Vestry  Clerk,  5fr.  v.  Londtm  Ihik 
Company  (8  W.  R.  562,  Q.  B.,  T.  T.  1860),  where,  it  haTtog 
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been  agreed  that  a  special  case  should  be  dealt  with  by  the  Court 
of  Queen's  Bench  as  if  granted  by  the  Quarter  Sessions  ou  appeal 
against  a  rate,  an  appeal  from  the  Queen's  Bench  was  struck 
out  by  the  Court  of  Exchequer  Chamber ;  and  see  p.  134,  ante. 

Costs  are  payable  in  all  cases  on  quashing  proceedings  in  error 
(4  Anne,  c  16,  s.  25). 

In  a  case  where  the  Court  of  Exchequer  Chamber  reversed 
the  judgment  of  the  Court  of  Queen's  Bench  given  on  a  special 
case,  and  on  error  being  brought,  the  House  of  Lords  reversed 
the  judgment  of  the  Court  of  Exchequer  Chamber,  the  form  of 
the  judgment  of  the  house  was  "  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  be  reversed,  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  be  affirmed  with  costs  "  (  Walsh  v. 
Tnrnmer,  L.  R.  2  H.  L.  220). 

Error  lies  under  this  section,  on  a  special  case  stated  in  pro- 
ceedings on  an  interpleader  issue  (Gumm  v.  Tyrie^  6  B.  &  8. 
298;  L.J.,  34Q.  B.  124). 

A  special  case  may  be  stated  under  the  8  fie  4  Will.  4,  c.  42, 
8.  25,  which  enables  the  parties  "  in  any  action  or  information 
after  issue  joined,  by  consent  and  by  order  of  a  judge,  to  state  the 
facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion  of 
the  court,  and  to  agree  that  a  judgment  shall  be  entered  for  the 
plaintiff  or  defendant,  by  confession  of  nolle  prosequi  immediately 
after  the  decision  of  the  case,  or  otherwise,  as  the  court  may  think 
fit,  and  judgment  shall  be  entered  accordingly." 

A  special  case  may  also  be  stated  under  C.  L.  P.  A.  1852, 
88.  46,  47,  48,  179,  {ante,  pp.  50,  51,  148). 

A  special  case  may  be  suted  by  an  arbitrator,  or  by  the  judge 
trying  a  cause  without  a  jury,  under  ss.  4,  5,  (anto,  p.  207)  ;  but 
error  cannot  be  brought  upon  such  a  special  case  {Gumm  ▼. 
Fowler,  2  E.  &  E.  890 ;  L.  J.  29,  Q.  B.  189). 

The  mode  of  proceeding  to  error  is  regulated  by  C.  L.  P.  A. 
1852,88.  146—167  (ante,  pp.  126^138). 

It  seems  doubtful  whether  a  special  case  can  be  amended  after 
judgment,  and  error  brought  thereon,  unless  by  consent  {Notman 
T.  Anchor  Insurance  Company,  6  C.  B.,  N.  S.  536 ;  see  also 
Ganthony  ▼.  Witan,  2  Weekly  Notes,  1867,  p.  254,  C.  P.  M.T.) 

It  also  seems  doubtful  whether  error  lies  upon  a  special  case 
stated  with  some  only  of  several  defendants,  where  the  others 
have  allowed  judgment  to  go  by  default  {Boyd  v.  Robins,  5  C  B., 
N.  S.  579 ;  L.  J.  28,  C.  P.  73). 

See  as  to  form  of  a  special  case,  R.  G.,  H.  T.  25  Vict,  post. 

Rules  Nisi. 

33.  In  every  rule  nisi  for  a  new  trial  or  to  enter  a  Grounds  to 
verdict  or  nonsuit,  the  grounds  upon  which  such  rule  ruie^SlSft}? 
shall  have  heen  granted  shall  be  shortly  stated  therein,  new  trial. 

W^here  a  rule  nisi,  drawn  up  on  reading  an  affidavit  and  depo- 
sition, called  on  the  defendant  to  show  cause  why  a  new  trial 
should  not  be  had  *'  on  the  grounds  set  forth  in  the  said  affidavit 
and  deposition  ;"  it  was  held  that  this  section  had  not  been  com- 
plied with ;  but,  under  the  circumstances  of  the  case,  the  rule 
was  allowed  to  stand  over  for  amendment  {Drayson  v.  Andrews, 
10  Excb.  472).  It  is  a  sufficient  statement  of  the  grounds,  in  a 
rule  for  a  new  trial,  that  *'  the  judge's  direction  to  the  jury  that 
the  plaintiflTwas  entitled  only  to  nominal  damages,  was  wrong" 
(  WaiS9H  T.  Uns,  2  Jur.  N.  S.  119,  Ex.  U.  T.  1856). 
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V  In  some  caaea,  application  to  set  aside  proceedings  on  the 

ground  of  irregularity  for  instance,  a  rule  nin  cannot  be  sap. 
ported,  or  made  absolute  upon  a  ground  different  from  that  statti! 
therein  {Smith  ▼.  dark,  2  Dowl.  218:  Boe  d.  FUh  v.  Mar^^mmelU 
8  Dowl.  488).  The  court  in  other  cases,  and  especially  appli- 
cations for  a  new  trial,  has  not  hitherto  been  bound  by  the  tenoi 
of  the  rule,  but  has  moulded  it  to  meet  the  justice  of  thecal 
{Bate  T.  Kentey,  1  C.  M.  &  R.  38;  Doe  y.  Lord,  7  A.  &  E.  610; 
HiggiM  Y.  SichoUs,  7  Dowl.  551).  The  grounds  on  which  a  rale 
nut  was  granted,  were  not  in  these  cases  specified  in  the  rule 
itself. 

Semble,  that  where  a  plaintiff  has  died  intestate  since  the  trial, 
a  new  trial  cannot  be  moved  for  on  behalf  of  his  widow  or  ne&t 
of  kin  without  letters  of  administration  being  first  taken  out 
{Lloyd  V.  Ogleby,  5  C.  a,  N.  S.  667). 


Appeal  on  Motions  to  enter  a  Verdict  or 
Nonsuit,  or  for  a  New  Trial. 

reftullwi"*'  ^^'  ^°  ^^  cases  of  rules  to  enter  a  verdict  or  non- 

party may  suit  upoQ  a  point  reserved  at  the  trial,  if  the  rule  to 
**'**^'  show  cause  be  refused  or  granted  and  then  discharged 

or  made  absolute,   the  party  decided  against  maj 

appeal. 

The  Court  of  Exchequer  Chamber  held,  that  this  section  did 
not  extend  to  cases  where  the  point  was  received  before  the  psss- 
ing  of  this  act  (  Fanttilar/  v.  Taylor,  4  E.  &  B.  910;  L.  i.  2i, 
Q.  B.  198). 

A  rule  obtained  upon  leave  reserved  to  move  to  reduce  the 
amount  of  a  verdict,  is  substantially  a  rule  to  enter  a  verdict 
within  the  meaning  of  this  section  ( Seeger  v.  Duthie.  8  C  B., 
N.  S.  72 ;  L.  J.  30.  C.  P.  65  ;  Hodfiman  v.  IVest  Midland  Jtailw^ 
Company,  5  B.  &  S.  173  ;  L.  J.  35,  Q.  B.  85). 

Where  the  judges  are  equally  divided  in  opinion,  the  rule, 
though  strictly  dropped,  miy  be  considered  as  discharged  for  the 
purpose  of  appeal  under  this  section  (L«Dy  v.  Green^  6  W.  K.209, 
Q.  B..  H.  T.  1858);  but  the  common  practice  in  such  case«,  is 
for  the  junior  judge  to  withdraw  his  judgment,  and  thus  diitturb 
the  balance  ( Burnett  v.  Allen,  4  Jur.  N.  S.  488.  Kx.  T.  T.  1858 : 
Biihop  V.  Trtuteet  qf  the  Bedford  Charity,  1  E.  &  E.  697 ;  L.  J.  28, 
Q.  B.  220). 

An  appeal  does  not  lie  under  either  this  or  the  followio;  sec- 
tion, where  a  rule  for  a  ne^-  trial  is  made  absolute  on  account  of 
such  uncertainty  as  to  the  facts  proved  at  the  former  trial,  as  to 
leave  the  court  unable  otherwise  to  do  justice  between  the  partis 
(Briitow  Y.Reynolds,  2  Jur.  N.  S.  790,  Ex.  T.  T.  1856*}:  nor 
does  it  lie  where  a  new  trial  is  directed  by  the  court  tor  the 
furtherance  of  justice  in  the  exercise  of  its  own  discretion  in- 
dependently  of  the  wi^h  of  the  parties  (Abbott  v.  Feary,  6  H.  &  N. 
118  ;  L.  J.  29,  Ex.  475). 

It  is  not  necessary,  in  order  to  give  a  right  of  appeal,  that  the 
rule  he  made  absolute  in  the  terms  in  which  it  was  granted 
{Gether  v.  Capper,  18  C.  B.  866  ;   L.  J.  25.  C.  P.  260) 

This  section  has  been  held  to  apply  in  Interpleader  {Withenx, 
ParkeM,  4  U.  &  N.  524,  810) ;  and  in  the  case  of  a  point  reserved 
at  a  trial  before  an  under-sheriff  (Levy  v.  Great,  1  E.  &  E.  ^S^i; 
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L.  J.  28,  Q.  B.  819) ;  but  it  is  very  doubtful  whetber  it  applies 
to  an  Infonnation  of  Intrusion  {AtU'Gen,  qf  Prince  vf  Wak%  ▼. 
Bruiol  IFaierworkt,  L.  J.  24,  Ex.  205);  and  it  most  probably 
does  not  apply  to  Indictments,  tbough  tried  at  Niti  Fritu  {Reg, 
Y.  iHhahiiants  rf Btifwrdehire,  L.  J.  24,  Q.  B.  86 ;  see  also  Howell,  . 
Veetry  Clerk  t.  LoiuUm  Dock  Company,  8  W.  R.  562,  Q.  B.  T.  T. 
I860). 

A  sugi^estion  of  error  under  tbe  C.  L.  P.  A.  1852,  and  an  appeal 
under  this  section,  may  be  made  and  argued  tof^exher  {WJuelion  v. 
Harduty,  8  E.  &  B.  232). 

The  Court  of  Queen's  Bench  is  to  be  the  court  of  appeal,  for 
the  purposes  of  this  section,  in  reference  to  motions  for  new  trials, 
or  to  enter  verdicts  w  nonsuits,  which  were  previously  made  to 
the  judges  of  the  respective  courts  of  common  pleas  at  Lancaster 
and  courts  of  pleas  at  Durham  (s.  102,  poet), 

A  rule  nUi  having  been  granted  to  the  defendant  for  a  new  trial 
upon  the  ground  of  the  verdict  being  against  evidence,  and  also 
to  enter  the  verdict  for  him  on  the  ground  of  misdirection ;  and 
the  rule  having  been  made  absolute  on  the  latter  ground  to  enter 
tbe  verdict  for  him,  the  rule  as  to  a  new  trial  standing  over, 
notice  was  given  by  the  plaintiff  of  appeal,  and  the  defendant  then 
signed  judgment  The  judgment  of  the  court  below  was  affirmed 
in  error;  and  thereupon  the  defendant  got  an  injunction  in 
equity  dissolved.  The  judgment  was  ultimately  ri^versed  in  the 
House  of  Lords,  and  the  court  then,  it  not  appearing  that  the 
plaintiff  had  been  prejudiced,  allowed  the  defendant  to  re-enter 
the  case  in  the  new  trial  paper,  as  to  the  rule  for  a  new  trial 
(Bette  V.  Menziee,  11  W.  R.  88,  a  B.  M.  T.  1862). 

As  to  an  appeal  under  this  section  by  the  defendant  in  one  of 
several  consolidated  actions  other  than  the  representative  action, 
see  Thomat  v.  Whiter,  (17  L.  T.  N.  S.  148,  C.  P.  M.  T.  1867). 

See  as  to  the  practice  upon  the  argument,  Kingrford  v.  Herry 
(1  H.  fir  N.  508) ;  and  s.  40,  and  note  (pof<,  p.  242). 

35.  In  all  cases  of  motions  for  a  new  trial  upon  the  Appeal  upon 
ground  that  the  judge  has  not  ruled  according  to  law,  ^||^md  or 
if  the  rule  to  show  cause  be  refused,  or,  if  granted,  be  sbtoiute. 
then  discharged  or  made  absolute,  the  party  decided 
against  may  appeal,  provided  any  one  of  the  judges 
dissent  from  the  rule  being  refused,  or,  when  granted, 

being  discharged  or  made  absolute,  as  the  case  may  be, 
or,  provided  the  court  in  its  discretion  think  fit  tnat  an 
appeal  should  be  allowed ;  provided,  that  where  the 
application  for  a  new  trial  is  upon  matter  of  discretion 
only,  as  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence  or  otherwise,  no  such  appeal 
shall  be  allowed. 
See  note  to  previous  section. 

36.  The  Court  of  Error,  the  Exchequer  Chamber,  Conrtt  of 
and  the  House  of  Lords  shall  be  courts  of  appeal  for  ^^[^If^ 
the  purposes  of  this  act.  sppesL 

The  expression  Court  of  Error  appears  to  have  reference  to 
a.  102,  pofl. 

Compare  this  with  C.  L.  P.  A.  1860,  ••  ^fpoet* 
D.  M 
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Notice  of  37.  ^o  appeal  shall  be  allowed  unless  notice  thereof 

*'^  *  be  given  in  writing  to  the  opposite  party  or  his  attor- 

ney, and  to  one  of  the  masters  of  the  court,  within 
four  days  afler  the  decision  complained  of^  or  sach 
.further  time  as  may  be  allowed  by  the  conrt  or  a 
judge. 

This  further  time  may  be  allowed  upon  application  made  after 
the  four  days  have  expired  (Dudley,  Earl  ^  [nom.  Ward]  ▼. 
Lumleft,  5  H.  &  N.  656;  L.  J.  29,  Ex.  372) ;  but  the  court  will 
not  grant  it  in  a  clear  case  (Kelmer  v.  Baxter,  L.  R.  2  C.  P.  I7i^ 
See  also  Waiion  v.  Lane,  L.  J.  25,  Ex.  240). 

Bafl.  38.  Notice  of  appeal  shall  be  a  stay  of  execution, 

provided  bail  to  pay  the  sum  recovered  and  coats,  or 
to  pay  costs  where  the  appellant  was  plaintiff  below, 
be  given,  in  like  manner  and  to  the  same  amount  as 
bail  in  error,  within  eight  days  after  the  decision  com- 
plained of,  or  before  execution  delivered  to  the  8hen£ 

See  C.  L.  P.  A.  1852,  s.  151,  and  note  {anU,  pp.  129,  190}. 

Bail  for  costs  on  appeal  may  he  required  where  security  for  tibe 
costs  of  the  action  were  given  in  the  court  below  {Bamglemx  v. 
Swayne,  2  W.  R.  491,  Exch.  T.  T.  1854). 

A  defendant  residing  abroad  may  be  required  to  give  aecority 
for  costs  upon  appeal  {Dudley,  Earl  qf  y.  Lumley,  ubi  tupra). 


Form  of  39.  The   appeal   hereinbefore  mentioned  shall  be 

appeal.  upon  a  case  to  be  stated  by  the  parties  (and  in  case  of 
difference,  to  be  settled  by  the  court,  or  a  judge  of  the 
court  appealed  from),  in  which  case  shall  be  set  forth 
BO  much  of  the  pleadings,  evidence,  and  the  ruling  or 
judgment  objected  to,  as  may  be  necessary  to  raise  the 
question  for  the  decision  of  the  Court  of  Appeal. 

See  R.  G.,  H.  T.,  25  Vict.,  poti. 

Where  a  rule  was  made  absolute  to  enter  a  verdict  ibr  the 
defendant,  and  the  plaintiff  appealed,  fiyles,  J.  held  at  ehamben 
that  the  defendant  need  not  take  any  step  towards  settling  the 
case  under  this  section ;  but  if  the  plsintiff  did  not  do  so  with 
due  promptitude,  the  court  would  compel  him  to  do  so  onder 
pain  of  final  judgment  for  the  defendant  (Hunt  ▼.  JUgeni,  8  £• 
&  F.  155). 

Rnie  »M  40.  When  the  appeal  is  from  the  refusal  of  the  cooit 

a^!!llaf  how    below  to  grant  a  rule  to  show  cause,  and  the  Court  of 
deposed  oL    Appeal  grant  such  rule,  such  rule  shall  be  argued  and 
disposed  of  in  the  Court  of  Appeal. 

Where  there  is  an  appeal  against  a  refusal  to  grant  a  rule  to 
show  cause,  and  th'e  Court  of  Error  grants  such  rule,  cause  is  to 
be  shown  in  the  first  instance.  When  a  preliminary  objectioo  to 
the  appeal  is  to  be  raised,  the  time  for  objecting  is  when  the  re- 
sponoent  shows  cause,  and  not  till  then.    It  is  no  objcctioD  to 
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an  appeal  agaioit  a  refusal  to  mot  a  rule  on  a  point  reserved 
under  i.  34  (ante,  n.  240),  that  the  point  is  not  simply  a  point  of 
law,  but  one  involving  law  and  fact,  and  requiring  the  court  to 
draw  conclusions  upon  the  facts  of  the  caae  as  a  jury  would  do 
{Kwgtford  V.  Merry,  1  H.  &  N.  508). 


41.  The  Court  of  Appeal  shall  give  such  judgment  Jadgnent 
as  ought  to  have  heen  given  in  the  court  below;  and  Jp^'*  **' 
all  such  further  proceedings  may  be  taken  thereupon 

as  if  the  judgmeut  had  been  given  bj  the  court  in 
which  the  record  originated. 

See  Caierail  v.  Hkuik  (L.  R.  2  C.  P.  868). 

It  was  said  by  Jervis,  C.  J.,  that  the  power  to  amend  does  not 
ffo  into  the  court  of  appeal  {Johnton  v.  GotUti,  18  C.  B.  728 ; 
L.  J.  25,  C.  P.  277)  i  ted  ^tuere.  Where  the  judges  of  the  court 
of  appeal  are  equally  divided  in  opinion,  the  judgment  of  the 
court  of  appeal  is  in  affirmance  of  that  of  the  court  below  {Hick' 
man  v.  CVjt,  8  C.  B.,  N.  S.  623). 

It  would  seem  that  pending  the  appeal,  judgment  ought  not 
to  be  signed  in  the  action  ( Tync  Improvement  CommManere  v. 
General  Steam  Navigation  Company,  2  Weekly  Notes,  1867.  p.  169« 
Q.  B.  E.  T>. 

42.  The  Court  of  Appeal  shall  have  power  to  ad-  Powen  of 
judge  pavments  of  costs  and  to  order  restitution ;  and  ^^m  10*^ 
they  shall  have  the  same  powers  as  the  Court  of  Error  JJJmiSm 
in  respect  of  awarding  process  and  otherwise. 

The  ordinary  practiee  is  to  adjudge  costs  of  appeal  to  a  suc- 
cessful respondent,  but  not  to  a  successful  appellant  (Barker  v. 
Windie,  6  E.  8r  B.  875 ;  Yonng  v.  MoeUer,  6  E.  &  B.  881 :  see 
also  Levy  v.  Green,  7  W.  R.  487,  Q.  B.  E.  T.  1859). 

After  the  decision  of  the  court  below,  and  after  final  judgment 
baa  been  signed,  such  court  has  been  held  by  Crompion,  J.,  to 
have  no  power  with  reference  to  the  costs  of  an  appeal  1  and, 
therefore,  where  a  defendant  appealed  against  a  decision  refusing 
a  rule,  and  paid  the  damages  and  costs  in  lieu  of  bail,  and  after- 
wards, and  before  the  case  was  settled,  abandoned  his  appeal,  that 
learneid  judge  held  that  the  plaintiff  was  not  entitled  to  his  costs 
consequent  upon  such  appeal  (Parr  v.  Winteringham,  5  L.  T., 
N.  S.  881,  Bail  Court,  M.  T.  1861). 

Various  powers  were  conferred  by  the  C.  L.  P.  A.  1852,  on 
courts  of  error  (ss.  156  and  157,  ante,  pp.  188, 184).  Referring  to 
those  sections,  and  to  s.  82  and  note  (ante,  pp.  288, 280),  it  will  be 
seen  that  the  court  of  appeal  has  power  to  quash  the  proceedings 
on  appeal,  in  all  cases  in  which  an  appeal  does  not  lie,  or  where 
they  are  taken  against  good  faith ;  and  it  may,  perhaps,  thence 
have  power,  independently  of  s.  41,  mpra,  to  give  such  judgment 
and  award  such  process,  as  the  court  appealed  firom  ought  to  have 
done,  without  regard  to  the  party  appealing ;  ted  qtuere. 

As  to  allowing  interest  on  a  judgment  pending  proceedings  00 
appeal  under  this  Act,  see  R.  PI.  T.  T.  1858,  r.26,  note,  and  R.  O. 
T.  T.  1867,  poiL 
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43.  Upon  an  award  of  a  trial  de  novo  hj  maj  one 
of  the  superior  courts  or  bj  the  Court  of  Error,  upon 
matter  appearing  upon  the  record,  error  maj  at  once 
be  brought ;  and  if  the  judgment  in  such  or  any  other 
case  be  affirmed  in  error,  it  shall  be  lawful  for  the 
Court  of  £rror  to  adjudge  costs  to  the  defendant  in 
error, 

A  trial  de  nowo  (formerly  a  venire  de  novo)  ii  awarded  for  some 
defect  appearing  upon  the  hce  of  the  record ;  and  the  court  can 
neither  impose  conditions  un  the  party  entitled  to  it,  dot  any 
terms  as  to  costs  (  Witkam  ▼.  Lewie,  1  Wils.  48 ;  Edwarde  ▼.  BrMni, 
1  Tyrw.  281 ).  The  Court  of  Error  will  decide  on  every  qaesttoo 
of  law  arising  upon  the  record,  even  though  error  ia  brongfat 
thereon  only  as  to  the  award  of  a  trial  de  novo  (CartieU  v*  WhaUy, 
L.  R.2H.  L.891). 

See  note  to  C.  L.  P.  A.  1852,  s.  155  {mie,  p.  138). 


fket. 


Payment  of  44.  When  a  new  trial  is  granted,  on  the  ground  that 
new  MaUn  ^^®  verdict  was  against  evidence,  the  costs  of  the  first 
matter  of  trial  shall  abide  the  event,  unless  the  court  shall  other- 
wise order. 

This  section  modifies  R.  O.,  H.  T.  185S,  r.  64,  potf. 

When  the  party  who  succeeded  on  the  first  trial,  fails  on  the 
second,  he  neither  pays,  nor  receives,  the  costs  of  the  first  trial 
(£miu  v.  AoMfMon,  L.  J.  24,  Ex.  212). 

In  an  action  hy  a  clerk  against  his  employer,  the  declaratiofl 
contained  a  special  count  for  a  wrongful  dismissal,  aod  the  oon- 
mon  count  for  work  and  labour.  At  the  first  trial,  the  plaintiff 
bad  a  verdict  on  the  special  count,  no  claim  being  made  on  the 
count  for  work  and  labour.  A  new  trial  was  then  ordered,  '*  the 
costs  of  the  first  trial  to  abide  the  evenL"  On  the  sccofid  trial 
the  defendant  obtained  the  verdict  on  the  special  count ;  but  the 
plaintiff*  now. set  up  a  rUim  on  the  count  for  work  and  labour, 
on  which  he  had  a  verdict  for  4/.  19«.  Held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  the  first  trial,  '*  the  event "  re- 
ferred to  in  the  rule,  meaning  the  event  of  the  dispute  then  before 
the  court,  namely,  that  on  the  special  count  {Daweem  v.  Harris, 
11  C.  B.,  N.  S.  801 ;  L.  J.  31,  C.  P.  168). 

See  as  to  principles  guiding  the  courts  in  granting  new  trials 
upon  the  ground  'of  verdicts  being  against  evidence,  AUmpof  v. 
BemuU  (6  Jur.,  N.  S.  847,  Ex.  H.  T.  1860).  As  to  what  con. 
stitutes  a  perverse  verdict,  see  observations  in  Adamt  v.  The 
Great  Wettem  RaUway  Company  (10  W.  R.  84,  Ex.  M.  T.  1861). 


ikflldavlts  on 
new  matter. 


Affidavits. 

45.  Upon  motions  founded  upon  affidayits,  it  shall 
be  lawful  for  either  partj,  with  leaTC  of  the  court  or  a 
judge,  to  make  affidavits  in  answer  to  the  affidavits  of 
the  opposite  party,  upon  anj  new  matter  arising  oat  of 
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such  affidavits,  subject  to  all  such  rules  as  shall  here- 
after be  made  respecting  such  affidavits. 

The  rules  of  court  relating  to  affidavits  are  R.  G.  H.T.  185S, 
rr.  188 — 148,  and  R.  G.,  M.  V.  1854,  rr.  1,  2,  pott;  but  the  new 
nilei  contemplated  by  this  section  have  not  yet  been  framed 
(see  Pntehmrd  v.  leech,  2  Jur.,  N.  S.  475,  Ex.  E.  T.  1856). 

The  leave  of  the  court  should  not  be  applied  for  until  the 
"new  matter*' has  been  brought  before  the  court  in  the  usual 
course  upon  the  argument  of  the  rule  (see  Hayne  v.  RobertaoH,  16 
C.  B.  554;  L.  J.  24,  C.  P.  155;  and  fVood  v.  Cog,  16  C.  B.  494; 
L.  J.  24,  C.  P.  155;  Swh^en  v.  Arisen,  1  C.  B.,  N.  S.  864). 
This  rule  seems  consistent  with  convenience ;  since  the  further 
affidavits  may  be  quite  unnecessary,  in  which  case  they  should 
not  be  made  ;  but  until  argument  it  may  not  appear  to  the  court 
whether  they  are,  or  are  not  necessary ;  besides  it  would  only 
be  through  abuse  of  the  courtesy  of  counsel  to  one  mother,  that 
the  "new  matter"  contained  in  affidavits  in  answer  (which, 
indeed,  may,  very  possibly,  not  be  used  at  all)  could  become 
known  to  those  who  seek  to  reply  to  them  (see  fVood  v.  Cox, 
ubi  tnpra ;  and  per  Cresswell,  J.,  in  Swirfen  v.  Swit^en,  L.  J.  26, 
C.  P.  98). 

On  a  rule  for  a  new  trial  on  the  ground  of  the  improper  rejec- 
tion of  evidence,  the  affidavit  in  answer  alleged  that  it  was  with- 
drawn and  not  rejected,  it  was  held  that  an  affidavit  in  reply 
stating  how  it  came  to  be  withdrawn,  was  not  receivable  under 
this  section  ( W}dtehoute  v.  Hemmant,  L.  J.  27,  Ex.  295). 

This  enactment  is  confined  to  motions  in  court. 


Production  of  Documents. 

46.  ITpon  the  hearing  of  any  motion  or  summons,  it  Power  to 
shall  be  lawful  for  the  court  or  judge,  at  their  or  his  j^jf^i^ 
discretion,  and  upon  such  terms  as  thej  or  he  shall  direct  oral 
think  reasonable,  from   time   to   time  to  order  such  ^Sm!^' 
documents  as  thej  or  he  shall  think  fit  to  be  produced, 
and  such  witnesses  as  they  or  he  may  think  necessary 
to  appear,  and  be  examined  vti;^  voce,  either  before 
such  court  or  judge,  or  before  the  master,  and  upon 
hearing  such  evidence,  or  reading  the  report  of  such 
master,  to  make  such  rule  or  order  as  may  be  just. 

In  Robert*  v.  Evamt  (6  B.  &  S.  2,  3,  better  L.  J.  84,  Q.  B.  7),  an 
arbitrator  was.  ordered  under  this  section,  or  s.  48  (pott,  p.  248), 
to  attend  before  the  roaster  to  be  examined  as  to  whether  he  had 
enlarged  the  time  for  making  his  award  within  the  prescribed 
time ;  the  arbitrator  having  refused  to  make  an  affidavit  as  to  the 

In  Thomat  v.  Stutterheim  (5  W.  R.  6,  Q.  B.  M.  T.  1856),  the 
court  refused,  under  this  section,  to  grant  a  rule  absolute  in  the 
first  instance  for  the  examination  of  a  witness  at  the  point  of 
death ;  and  it  would  seem  that  the  section  is  intended  only  to 
provide  evidence  upon  otherwise  pending  motions  or  summonses 
(see  Atherrfi  v.  FouUcet,  18  C.  B.  261 ;  L.  J.  25,  C.  P.  202). 

See  Benttett  v.  Bayet  (35  L.  T.  69,  Ex.  M.  T.  1859). 
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ProcMdingt  47.  The  court  or  judge  may,  by  such  rule  or  order, 
npolTsurh  or  any  subsequent  rule  or  order,  command  the  attend- 
examination,  anc©  of  the  witnesses  named  therein,  for  the  purpose  of 
being  examined,  or  the  production  of  any  writings  or 
other  documents,  to  be  mentioned  in  such  rule  or 
order;  and  such  rule  or  order  shall  be  proceeded  upon 
in  the  same  manner,  and  shall  have  the  same  force  aod 
effect,  as  a  iiile  of  the  court  under  an  act  passed  in  the 
first  year  of  the  reign  of  his  late  Majesty  King  Wil- 
J.5f*  *'  liam  the  Fourth,  intituled  **An  Act  to  enable  Courts 
of  Law  to  order  the  Examination  of  Witnesses  upon 
Interrogatories  or  otherwise;'"  and  it  shall  be  lawfbJ 
for  the  court,  or  judge,  or  master  to  adjourn  the 
examination  from  time  to  time  as  occasion  may  re- 
quire; and  the  proceedings  upon  such  examination 
shall  be  conducted,  and  the  depositions  taken  down,  a^ 
nearly  as  may  be,  in  the  mode  now  in  use  with  respect 
to  the  vivd  voce  examination  of  witnesses  under  the 
last-mentioned  act. 

Oralexami'        The  reference  to,  and  suhstantial  incorporation  by  this  and 
JJ?J2^         lubsequent  sections  of,  some  of  the  provisions  of  the  Stat  1 
Will.  4,  c.  22,  renders  it  desirable  to  notice  that  act  in  some 
detail. 
1  Will.  4,  Section  4  empowers  the  courts  of  law  at  Westminster  and  the 

c.  22,1.4.  several  judges  thereof,  **in  every  action*  depending  in  such 
court,  upon  the  application  of  any  of  the  parties  to  such  suit,  to 
order  the  examination  on  oath,  upon  interrogatories  or  otherwise, 
before  the  master  or  prothonotary  of  the  said  court,  or  other 
person  or  persons  to  be  named  in  such  order,  of  any  witnesses 
within  the  jurisdiction  of  the  court  where  the  action  shall  be  de- 
pending, or  to  order  a  commission  to  issue  for  the  ezaminatioo 
of  witnesses  on  oath  at  any  place  or  places  out  of  such  jurisdic* 
tion,  by  interrogatories  or  otherwise,  and  by  the  same  or  any 
subsequent  order  or  orders,  to  give  all  such  directions  touching 
time,  place,  and  manner  of  such  examination,  as  well  within  the 
jurisdiction  of  the  court  wherein  the  action  shall  be  depending 
as  without,  and  all  other  matters  and  circumstances  connected 
with  such  examinations  as  may  appear  reasonable  and  just 
^^-  ^'  And  sect  5  enacts,  */  that  when  any  rule  or  order  shall  be  made 

for  the  examination  of  witnesses  within  the  jurisdiction  of  thf 
court  wherein  the  action  shall  be  depending,  by  authority  of  diii 
act,  it  shall  be  lawful  for  the  court,  or  any  judge  thereof,  in  sod 
by  the  first  rule  or  order  to  be  made  in  the  matter,  or  any  subse* 
quent  rule  or  order,  to  command  the  attendance  of  any  person  to 
be  named  in  such  rule  or  order  for  the  purpose  of  being  eu- 
mined,  or  the  production  of  any  writings  or  other  documents  to 
be  mentioned  in  such  rule  or  order,  and  to  direct  the  attendance 
of  any  such  person  to  be  at  his  own  place  of  abode,  or  elsewhere 
if  necessary  or  convenient  so  to  do ;  and  the  wilful  disobedience 


*  Interpleader  it  not  an  *'  action  **  within  the  meaning  of  thit  set  (/a  rt 
Mtnty  Dock  Board,  11  W.  R.  288,  Q.  B.  H.  T.  1863^ 
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of  any  socfa  rule*  or  order  sball  be  deemed  a  coDtempt  of  court 
and  proceedinga  may  be  thereupon  had  by  attachment  (the 
judge'a  order  being  made  a  rule  of  court  before  or  at  the  time  of 
the  application  for  an  attachment*),  if,  in  addition  to  the  aer- 
▼ice  of  the  rule  or  order,  an  appointment  of  the  time  and  place 
of  attendance  in  obedience  thereto,  signed  by  the  person  or 
persons  appointed  to  take  the  examination,  or  by  one  or  more 
of  such  persona,  shall  be  also  served  together  with  or  after  the 
aenrice  of  auch  rule  or  order:  Provided  always,  that  every 
person  whose  attendance  shall  be  so  required  shall  be  entitled  to 
the  like  conduct  money  and  payment  for  expenses  and  loss  of 
time  as  upon  attendance  at  a  trial :  Provided  also,  that  no  person 
shall  be  compelled  to  produce,  under  any  such  rule  or  order,  any 
writing  or  other  document  that  he  would  not  be  compellable  to 
produce  at  a  trial  of  the  cause." 

By  subsequent  sections  of  the  above  act  (s.  6,  et  tef.)*power  is 
given  to  remove  prisoners  for  examination,  and  provision  made 
for  the  examination  of  witnesses  on  oath,  with  power  to  the 
examiner  to  report  to  the  court  upon  the  conduct  or  absence 
of  witnesses ;  see  also  sa.  £6,  57,  of  this  act  (pottf  p.  268). 
See  cases  on  former  act  collected  in  Chitty's  Statutes,  8rd  ed« 
ToL  i.  p.  1399,  &c.;  and  Chitty's  Forms,  10th  ed.  p.  177,  n.  (a); 
also  Fitcktr  v.  Izataray  (E.  B.  &  £.  821 ;  L.  J.  27.  Q.  B.  239), 
where  a  commission  was  directed  to  a  foreign  court,  instead  of  to 
the  individual  judges  thereof;  VaUniint  v.  HaU  (L.  J.  85,  Q.  B. 
121),  where  the  commission  issued  to  the  judges  of  a  foreign 
court,  omitting  the  name  of  one  of  them ;  Bulkam  v.  Meart 
(6  W.  R.  597,  Ex.  T.  T.  1858),  as  to  the  place  where,  and  the 
time  when,  a  commission  was  to  be  executed;  Hodges  v.  Cobb 
(L.  R.  2  Q.  B.  652),  as  to  validity  of  depositions  taken  according 
to  the  commission,  but  not  according  to  the  directions  contained 
in  the  judge's  order  for  the  commission ;  Whyte  v.  HaUett  ( L.  J. 
28,  Ex.  208 ) ;  and  Orill  v.  General  Iron  Screw  Collier  Company 
(L.  R.  1  C.  P.  600),  as  to  practice,  irregularity  and  waiver; 
Jdaau  ▼.  Corfield  (L.  J.  28,  Ex.  31),  where  it  was  held  no  an- 
swer to  an  application  for  a  commission  to  examine  witnesses 
abroad,  that  the  oppoeite  party  deposed  that  there  were  in  this 
country  persons  and  documents,  accessible  to  the  applicant, 
which  would  supply  him  with  any  information  he  could  obtain 
from  the  witnesses  he  proposed  to  examine; — and  that  after 
a  judge  had  exercised  his  discretion  on  such  an  application, 
the  court  would  not  disturb  his  decision  unless  it  were  manifestly 
wrong;  Barry  v.  Barclay  (15  C.  B.N.  S.  849),  where  the  court 
required  the  applicant  to  state  what  he  expected  the  witnesses  to 
prove. 

See  R.  O.,  H.  T.  1853,  r.  83.  poel. 

The  rule  or  order  will  not  be  made  absolute  in  the  6rst  in- 
stance, even  after  notice  of  intended  application,  and  where  the 
witness  is  at  the  point  of  death  {Thomat  v.  Stutterheim,  6  W.  R. 
6,  Q.  B.,  M.  T.  1856). 

The  application  should  be  made  on  the  affidavit  of  the  party 
applying  {Fischer  v.  Hahn,  13  C.  B.,  N.  S.  659 ;  L.  J.  82,  C.  P. 
209) ;  it  may  be  made  by  the  plaintiff  before  an  appearance  is 
entered  {Id,) 


*  See  Hai  V.  Glen  (26  L.  T.  62  and  107,  Ex.  M.  T.  1856);  and  WindU  v. 
Lane  (L.  J.  29,  l^-  245). 
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Q>$ti.  With  respect  to  costs,  the  Stat.  1  Will.  4,  c  28,  s.  9,  enactt 

1  WiU,  4»  **  that  the  costs  of  every  rule  or  order  to  be  made  for  the  exami- 
c  S3, 1. 9.  nation  of  witnesses  under  any  commission  or  otherwise  by  Tirtac 
of  this  act,  and  of  the  proceedings  thereupon  shall"  (except  in 
the  case  of  writs  or  commissions  to  judges,  Arc^  in  India  and  the 
colonies,  in  the  case  of  actions  in  the  common  law  courts  of  this 
country,  which  are  left  to  the  discretion  of  the  court),  '*  be  costs 
in  the  cause,  unless  otherwise  directed,  either  by  the  judge 
making  such  rule  or  order,  or  by  the  judge  before  whom  tlie 
cause  may  be  tried,  or  by  the  court"  As  to  what  coats  win  be 
allowed  under  this  section,  see  Bem^ort,  Duke  of,  v.  £0€rd  AA- 
bmmham  (13  C.  B.,  N.  S.  598:  L.  J.  32,  C.  P.  97);  RidUy  ▼. 
Mton  (1  H.  &  C.  741) ;  and  Ueoeq  ▼.  S,  £.  itat/wofr  CaMpnjr 
(7  B.  &  S.  415);  and  as  to  the  applicant  being  required  to  give 
security  for  costs,  see  Fi$eher  ▼.  Hakm  ( 13  C.  B.  N.  S.  659;.  See 
also  s.  57  ( po»t,  p.  263),  and  Gray  on  Costs,  p.  863. 
Sea.  10.  With  regard  to  the  admissibility  of  such  depositions  in  evi- 

dence, it  is  provided  by  the  Stat  1  Will.  4,  c.  22,  s.  10,  **  that  no 
ezaminatioD  or  deposition  to  be  taken  by  virtue  of  this  act  shall 
be  read  in  evidence  at  any  trisl  without  the  consent  of  the  party 
against  whom  the  same  may  be  oflered,  unless  it  shall  appear  to 
the  satisfaction  of  the  judge,*  that  the  examinant  or  deponent  is 
beyond  the  jurisdiction  of  the  court,  or  dead,  or  unsble  from 
permanent  sickness  f  or  other  permanent  infirmity  to  attend  the 
trial ;  in  all  or  any  of  which  cases  the  examinations  and  depo- 
sitions certified  under  the  hand  of  the  commissioners,  master, 
prothonotary,  or  other  person  taking  the  same,  shall  and  may, 
without  proof  of  the  signature  to  such  certificate,  be  received 
and  read  in  evidence  saving  all  just  exceptions."  This  section 
is  practically  incorporated  in  s.  55  {posit  p.  262). 

As  to  obtaining  the  attendance  of  witnesses  residing  in  Ire- 
land or  Scotland,  t^ee  17  &  18  Vict  c.  34,  Appendix,  poti. 

As  to  enforcing  the  attendance  of  witnesses  before  commis- 
sioners, under  commissions  issued  out  of  her  majesty's  courts  in 
other  parts  of  her  dominions,  see  6  3c  7  Vict  c  82,  ss.  5,  6,  snd 
7  (Appendix,  pott);  R.  v.  AUtamder  (8  Jur.  380,  E.T.  1844, 
Bail  C.) ;  and  A.  ▼.  JemmgU  (2  D.  &  L.  21 ). 

As  to  a  mandamus  issuing  to  a  colonial  court  commanding 
them  to  Uke  evidence,  see  Bnmtom  v.  Hardy  (10  W.  R.  562,  Ex. 
E.  T.  1862);  and  Famworth  v.  Hydo(lO  C.  B.  N.  S.  719). 


EzsmiBstlon 
of  pertan 
whoreftiwt 
to  make  aa 
atSdavit. 


EXAMINATIOX  OF  UkWILLINO  WITNESSES. 

48.  Any  party  to  any  civil  action  or  other  civil  pro- 
ceeding in  any  of  the  Superior  Courts,  requiring  the 
affidavit  of  a  person  who  refiises  to  make  an  affidarit, 
may  apply  by  summons  for  an  order  to  such  person  to 
appear  and  be  examined  upon  oath}  before  a  judge  or 


*  The  conrt  wOI  not  Intarfere  with  the  discretion  of  the  Jndgs  esierrised 
under  this  Mctlon,  unless  he  has  haen  misled  bv  false  evMence  (Ami^ 
ihiki  itf  V.  OomAov.  L.  R.  1 C.  P.  099).  It  would  appesr  that  the  affldsTtt 
of  the  witness's  ordinary  msdleal  attendsat  is  suflBclent  evidence  [Id ) 

f  "  Pennanent  sickness  *'  means  such  as  to  preclude  thel^opo  of  the  depo> 
nent  attending  the  trial  within  a  reasonable  time  (M) 

]  Or  upon  aflixmatlon,  see  s.  tO(p.  S39),  oalc 
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master,  to  whom  it  may  be  most  conyenient  to  refer 
SQch  examination,  as  to  the  matters  concerning  which 
he  has  refused  to  make  an  afRdavit ;  and  a  judge  maj, 
if  he  think  fit,  make  such  order  for  the  attendance  of 
such  person  before  the  person  therein  appointed  to 
take  such  examination,  for  the  purpose  of  being  ex- 
amined as  aforesaid,  and  for  the  production  of  any 
writings  or  documents  to  be  mentioned  in  such  order, 
and  may  therein  impose  such  terms  as  to  such  exami- 
nation, and  the  costs  of  the  application  and  proceedings 
thereon,  as  he  shall  think  just. 

See  note  to  a.  46  {anU,  p.  245). 

49.  Such  order  shall  be  proceeded  upon  in  like  Pneeedingii 
manner  as  an  order  made  under  the  hereinbefore-men-  fOT^eumSa- 
tioned  act  passed  in  the  first  year  of  the  reign  of  his  tion. 

late  Majesty  King  William  the  Fourth,  and  the  exa- 
mination thereon  shall  be  conducted,  and  the  deposi- 
tions taken  down  and  returned,  as  nearly  as  may  be, 
in  the  mode  now  used  on  vivA  voce  examinations 
under  the  said  act  of  parliament. 

See  the  note  to  ■•  47  (ant$t  pp.  246 — 248). 

DiSOOVEBT. 

50.  Upon  the  application  of  either  party  to  any  Dtoeoreryof 
cause  or  other  civil  proceeding  in  any  of  the  Superior  *»«««»«•. 
Courts,  upon  an  afiidavit  by  such  party*  of  his  belief 

that  any  document,^  to  the  production  of  which  he  is 
entitled  for  the  purpose  of  discovery  or  otherwise,  is 
in  the  possession  or  power  of  the  opposite  party,  it 
shall  be  lawful  for  the  court  or  judge  to  order  that  the 
party  against  whom  such  application  is  made4  or  if 
such  par^  is  a  body  corporate,  that  some  officer  to  be 
named  of  such  body  corporate,  shall  answer  on  affi- 
davit, stating  what  documents  he  or  they  has  or  have 
in  his  or  their  possession   or  power  relating  to  the 


*  An  affldATlt  by  the  attomt  j  for  a  P^'tv  abroad,  haa  been  held  not  to 
aatiiiy  thU  requirement  (^«r«es^Af  t.  CZoHr,  11  Exch.  711;  Ckritloj^ierum 
f.LoUmga^  15  C.  B.,  N.  S.  809;  L.  J.  SS,  C.  P.  111).  If,  however,  the  party 
aeeking  dlecovery  ii  a  corporation  aggregate  the  affldavit  mav  be  made  bjr 
their  attorney,  as  they  would  otherwiie  be  deprived  of  the  benefit  of  the 
aeetion  (Kiug^ord  ▼.  0.  W.  Raawtif  Oompcmff^  16  C.  B.,  N.  S.  761 ;  L.  J.  83, 
C.  P.  807,  explaining  Chriitopher  v.  LoMnga^  «M  ntpra), 

t  TheaflldaTlt  must  show  the  pottoMlon  of  some  document  to  the  pro- 
duotion  of  which  the  applicant  Is  entitled  {Ewnu  t.  Louitf  L.  R.  1  C.  P. 

«5«). 

X  Where  the  defendant  obtained  an  order  of  Wfllea,  J.,  for  dlseovery 
under  this  section,  on  its  appearing  that  the  plaintiff  was  in  Australia,  and 
that  his  wife  was  carrying  on  the  action  by  his  authority,  Williams,  J., 
varied  the  order  by  allowing  the  affidavit  of  the  wife  and  attorney  to  be  sub- 
titnled  for  that  of  the  plaintiff  (Hiimetf  v.  Hooper^  1  F.  ft  F.  418,  467). 
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matters  in  dispate,  or  what  he  knows  as  to  the  casiodr 
they  or  any  of  them  are  in,  and  whether  he  or  thej 
objects  or  object  (and  if  so,  on  what  grounds)  to  the 
production  of  such  as  are  in  his  or  their  possession  or 
power;  and,  upon  such  affidavit  being  made,  the  court 
or  judge  may  make  such  further  order  thereon  as  shjiU 
be  just. 

It  is  essential  to  distinguish  between  the  right  to  c2ifcos«ry.  an-i 
ihe  narrower  right  to  intpection.    This  section  prorides  primanhr 
for  the  former;  and  is  in  aid  of  the  14&  15  Vict.  c.  99,  s.  6  (see 
pott,  p.  252),  which  enlarged  the  old  common  law  right  to  tbe 
latter.     It  would  tlience  seem  that  an  order  for  dUecoery  shooid 
only  be  made  where  there  is  reasonable  ground  to  suppose  tJtat 
the  dueotery,  if  ordered,  may  be  followed  by  inspection  undtf  th« 
former  act,  or  by  "further  order"  under  the  concluding  pro- 
visions of  this  section  (but  see  Forskaw  v.  Lewis,  10  Ezcfa.  712) ; 
and  thus  the  right  to  diseoumy  under  this  section  may  be  con- 
sidered as  something  narrower  than  that  recognized  in  equity, 
where  a  defendant  may  be  compelled  to  discover,  in  a  general 
way,  his  intended  defence  (see  Mitford's  Pleadings  in  Chancery: 
Wigram  on  Discovery;  Attorney -General  v.Corporoiion  ofLondsa, 
12  Beav.  8 ;  Hunt  v.Elmes,  27  Beav.  62 ;  L.  J.  28,  Ch.  680,  nnd 
cases  there  cited;  Gomm,  dem,  v.  Parrott,  ten,,  H  C.  B^  N.  S. 47). 

In  order  to  make  a  successful  application  under  this  section. 
three  leading  points  must  be  attended  to. 

1.  The  document  must  be  in  the  "  possession  or  power  of  the 
opposite  party,"  and  this  must  be  shown  with  reasonable  cer- 
tainty {Hewett  V.  Wehb,  2  Jur.,  N.  S.  1189,  Q.  B^  M.  T.  1856; 
Bray  v.  Finch,  1  H.  &  N.  568 ;  Thompmm  v.  Robson,  2  H.  &  N. 
412;  Houghton  v.  London  and  County  Assurance  Company,  I' 
C.  B.  N.  S.  80 ;  and  Evans  v.  LouU,  L.  R.  1  C  P.  656). 

2.  It  must  relate  to  "  the  matters  in  dispute." 

8.  It  roust  be  a  document "  to  the  production  of  which  the  ap- 
plicant is  entitled  for  the  purpose  of  discovery  or  otherwise." 

This  is  to  be  so  construed,  as  to  limit  the  right  to  dUeovery  br 
that  to  inspection,  as  above  pointed  ouL 

In^pticHon  at  It  had  long  been  the  practice  of  the  courts,  in  the  exerdse  of 
common  law.  their  equitable  jurisdiction,  to  grant  inspection  of  any  instruneot 
on  which  the  plaintiff  sought  to  charge  the  defendant  as  a  party 
to  such  instrument  {RatcUffe  v.  Bieasby^  3  Bing.  148),  when  onJy 
one  part  of  the  instrument  had  been  executed,  and  the  party 
holding  it,  was  consequently  trustee  for  both  {Blogg  Y.Kent,6 

Bing.  614;  Devonoge  v.  Bouoerie,  8  Bing.  1;   Doe  d.  ▼• 

Slight,  1  Dowl.  163  ;  Doe  d.  Morris  v.  Roe,  I  M.&  W.  207);  » 
where  a  counterpart  had  been  lost  [Street  v.  Broeou,  6  Taunt. 
302) ;  so  of  letters,  where  no  copies  had  been  kept,  and  wb«re 
the  action  was  based  upon  the  letters  (Price  v.  Harrison,  8  C.  B., 
N.  S.  617;  L.  J.  29,  C.  P.  835;  Stone  v.  Strange,  3  H.  &  C. 
541  ;  L.  J.  34,  Ex.  72);  see  also  Woodcock  s.  Worthingt9»{2Y' 
&  J.  4) ;  Neale  v.  Swind  (2  Cr.  &  J.  278);  Travis  v.  Colliai{t 
Cr.  &  J.  625;.  The  holder  must  have  been  a  party,  or  identical 
with  a  party,  to  the  action  (Doe  d.  Morris  y,Roe,  1  M.  &  W.207)> 
He  must  have  been  in  a  position  to  be  regarded  as  a  trustee  for 
the  party  requiring  inspection  (Ratcl^e  v.  Bleasby,  ubi  supra: 
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Coeka  T.  Nath^  9  Bing.  723) :  thut  an  agent  has  been  compelled 
to  grant  inipection  of  books  to  his  principal  (Jone*  v.  Palmer^  4 
Dowl.  446);  and  e^en  to  ffive  copies  also  of  alleged  private 
memoranda,  which  were  made  by  him  in  the  course  of  his  em- 
ployment ( A«Aop  rf  Ifmchesier  v.  Bowker,  29  Beav.  479);  but 
discovery  will  not  be  ordered  of  books  which  are  clearly  the 
private  property  of  the  agent  (  Colder  v.  Colyer,  L.  J.  80,  Ch.  408 ); 
an  attorney  has  been  obliged  to  grant  inspection  of  a  case  to  his 
client  (£vaiw  v.  DeUgal,  4  Dowl.  874) ;  a  member  of  a  provisional 
committee  to  grant  inspection  of  the  subscriber's  agreement  to 
an  allottee  {Steadman  v.  Ardent  15  M.  &  W.  587) ;  a  company 
suing  an  alleged  shareholder  for  calls,  to  grant  inspection  to 
him  of  the  registry  of  shares,  allotment  and  agenda  books  in 
the  possession  of  the  company  (Lameaikire  Cotton  Spinning  Com- 
pany V.  Gnaioreg,  14  L.  T.  N.  S.  290,  Ex.  E.  T.  1866) ;  a  railway 
company  to  grant  inspection  of  all  their  minutes  relating  to 
the  employment  of  a  servant,  in  an  action  by  him  for  wrongful 
dismissal  {HiU  v.  The  G,  W.  Railway  Company,  10  C  B.,  N.  S. 
148) ;  the  trustees  under  a  composition  deed,  framed  under  s.  192 
of  the  Bankruptcy  Act,  1861,  to  grant  inspection  to  a  creditor  of 
the  assents  to  the  deed  (Andrew  v.  Pell,  L.  R.  2  C.  P.  261);  a 
shipowner  suing  an  underwriter,  to  grant  inspection  of  docu- 
ments in  any  way  relating  to  the  subject-matter  of  the  policy 
sued  on  {Rayner  v.  Ritaon,  6  B.  &  S.  888  ;  L.  J.  35,  Q.  B.  59) ; 
see  Kelloek  v.  Home  and  Colonial  Inturance  Society  (12  Jur.  N.  S. 
653.  Ex.  T.  T.  1866),  as  to  what  inspection  the  underwriter  is 
bound  to  grant  in  such  an  action. 

As  to  what  inspection  a  railway  company  will  be  ordered  to 
grant  in  an  action  against  tbem  for  negligence  causing  death,  see 
Baker  y.  L,  ^  S,  W,  Railway  Company  (2  Weekly  Notes,  1867, 
p.  285,  Q.  B.  M.  T. ;  post,  p.  254). 

Where  a  judge  has  made  an  order  for  inspection,  the  courts 
are  very  reluctant  to  interfere  with  the  discretion  he  has  exer- 
cised {Lancashire  Cotton  Spinning  Company  v.  GreatoreXf  ubi 
st^a). 

The  party  requiring  inspection  must  have  been  a  party,  or  he 
must  have  made  title  under  a  party,  to  the  instrument  {Smith  v. 
Winter,  3  M.  &  W.  309 ;  Lawrence  v.  Hooker,  5  Bing.  6 ;  Cocks  v. 
Nash,  9  Bing.  723);  and  a  cause  or  proceeding  must  have  been 
commenced  (/a  re  Burton  and  The  Saddler* s  Con^iony,  L.  J.  31, 
Q.  B.  62). 

Inspection  was  granted  to  enable  a  party  to  frame  his  pleading, 
or  to  support  his  action  or  defence,  as  the  case  might  be,  though 
the  document  was  not  declared  upon  (Steadman  v.  Arden,  ubi 
supra);  but  it  was  not  granted  for  other  purposes. 

It  has  been  refused  when  sought  for  as  a  foundation  for  a  plea 
in  abatement  {Beale  v.  Bird,  2  D.  &  R.  419) ;  also  where  the 
object  was  to  discover  alleged  forgeries  ( Chetwind  v.  Atamell,  1 
B.  &  P.  271  ;  midyard  v.  Smith,  1  Bing.  451).  But  see  Wolner 
▼.  Devereuje(9  Dowl.  672),  where  Tindal,  C.  J.,  takes  it  for  granted 
that  a  suggestion  of  forgery,  or  an  allegation  that  the  instrument 
had  been  dealt  with  since  it  was  executed,  or  the  party  swearing 
that  he  had  no  recollection  of  having  made  a  note,  would  be 
ground  for  an  inspection.  It  has  been  decided  that  an  allegation 
that  the  plaintiff  procured  bills  by  fraud,  is  no  ground  for  an 
application  ( 7Artf{^//  v.  Webster,  1  Bing.  161).  Inspection  has 
been  refused  when  asked  with  a  view  to  the  discussion  of  a  rule 
for  a  new  trial  ( Ifood  v.  Morewood,  9  Dowl.  44 ;  and  see  Pratt  v. 
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Cfoiw$U,  9  C.  B.,  N.  S.  706);  and  invpection  of  a  partnerriiip 
deed,  which  the  plaintiff  had  refused  to  execute,  waa  refused  to 
him,  in  a  suit  hrought  by  him  for  breach  of  the  agreement  to  take 
him  into  partnership;  as  he  was  no  par^r  to  the  deed  {Rate^ 
▼.  BUtuby,  3  Bing.  14^ ).  So  inspection  of  letters  re-deliTcred  bj 
the  defendant  to  the  plaintiff,  and  which  he  alleged  contained  a 
release  of  his  promise,  was  refused;  the  plaintiff  not  being  a 
trustee  {Gwdliff  v.  fVi/ler,  14  M.  &  W.  4).  Inspccuon  will  be 
refused  where  the  object  is  to  enforce  penalties  (see  eases  on 
forfeiture  infra,  and  Chmmcty  t.  TahomrHen,  2  Atk.  S92;  Bmlbek 
▼.  Riehardion,  11  Ves.  373;  and  Pritehett  ▼.  Smari,  7  C.  B.  629). 
Where  title  to  land  came  into  question  in  an  ^  action  of  trespasi, 
inspection  was  refused  {Piekerimg  ▼.  Noyest  1  B.  &  C.  262).  But 
a  defendant  in  ejectment,  brought  upon  a  forfeiture,  has  been 
allowed  inspection  of  the  leases  under  which  he  claimed  {Dm 
d.  Child  ▼.  Roe,  1  E.  ft  B.  279).  A  plaintiff  in  qectraent. 
brought  upon  a  forfeiture  strictly  so  called,  would  be  refused  in- 
spection ;  though  otherwise  he  would  seem  entitled  to  it,  e. g^ 
in  the  case  of  a  conditional  limitation  over  of  the  estate  (see 
Wigram  on  Discovery,  134> ;  Bottler  y.  AUington,  3  Atk.4>53 ;  and 
JUorney-General  ▼.  Dupteitii,  2  Ves.  sen.  286 ;  see  also  Rieeard 
▼.  Ineloeure  Committionert,  4  E.  ft  B.  329;  L.  J.  24,  Q.  B.  49: 
Coiter  ▼.  Baring,  2  C.  L.  R.  811,  C.  P.  T.  T.  1854 ;  and  Pye  ▼. 
Butter/kid,  6  B.  ft  8.  829;  L.  J.  34,  Q.  B.  17,  decided  under 
s.  5\,pott,  p.  257). 

If  the  document  is  not  under  the  control  of  the  party,  an  order 
will  not  be  made  (Liddell  v.  Norton,  Kay,  Appendix,  xi.;  L.J. 
23,  Ch.  169);  but  the  lien  of  the  party's  attorney  is  no  answer 
to  an  application  for  inspection  {Ley  v.  Barlow,  1  Exch.  800 ;  see 
also  Ex  parte  Shaw,  Jacob,  272 ;  Rodiek  v.  Gamdeli,  10  Beav. 
270) ;  and  where  the  person  entitled  to  the  lien  is  willing  to 
allow  inspection,  the  party  cannot  resist  an  order,  as  the  privilege 
of  lien  can  only  be  taken  advantage  of  by  the  person  entitled 
to  it. 

It  appears  that  the  abolition  of  profert  and  oyer,  and  the  nature 
of  the  substituted  proceeding,  render  the  judges  more  liberal  in 
the  exercise  of  this  equitable  jurisdiction,  even  if  they  do  not 
incidentally  enlarge  it  (see  per  Lord  Campbell  in  Doe  d.  CJUItfv. 
Roe,\  E.ftB.279;  andperWilles,J.,in  7*AeP«MrtAHapfroitr,4r. 
Company  v.  Cardiff  Waierworkt  Company,  7  C  B.,  N.  S.  816 ;  L.  J. 
29,  C.  P.  230). 

The  principles  of  the  common  law  as  to  inspection  have  been 
enlarged  by  the  14  &  15  Vict  c.  99,  s.  6,  and  by  particular 
statutes. 

In^eeHim  The  14  ft  15  Vict,  c  99,  s.  6,  enacts  "  that  whenever  any  actxoo 

1^^  ^99^  ^^  ^  other  legal  proceeding  shall  henceforth  be  pending  in  any  of 
J,  S,  '  the  superior  courts  of  Common  Law  at  Westminster  or  Dublin, 
or  the  Court  of  Common  Pleas  for  the  county  palatine  at  Lao- 
caster,  or  the  Court  of  Pleas  for  the  county  of  Durham,  such  Court 
and  each  of  the  Judges  thereof  may  respectively,  on  application 
made  for  such  purpose  by  either  of  the  litigants,  compel  the 
opposite  party  to  allow  the  party  making  the  application  to  in- 
spect all  documents  in  the  custody  or  under  the  control  of  stjch 
opposite  party  relating  to  such  action  or  other  legal  proceeding! 
and,  if  necessary,  to  tSke  examined  copies  of  the  aame,  or  to  pro- 
cure the  same  to  be  duly  stamped,  in  ail  cases  in  which,  previous 
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to  the  pasmiiff  of  this  act,  a  discovery  might  have  heen  obtained 
by  filing  a  bill,  or  by  any  other  proceeding  in  a  Court  of  Equity 
at  the  instance  of  the  party  so  making  application  as  aforeaaid  to 
the  said  Court  or  Judge." 

Very  many  cases  have  been  decided  upon  this  section,  the  most 
important  of  which  still  is.  Hunt  v.  Hemtt  (7  Exch.  286 :  L.  J. 
21,  Ex.  210).  The  power  given  to  the  courts  by  this  enactment* 
is  to  allow  not  a  discovery,  but  an  inspection  of  the  documents  in 
the  custody  of  the  opposite  party,  with  certain  restrictions  or 
limitations.  Firstly,  there  must  be  a  suit  or  other  proceeding 
pending ;  secondly,  the  documents  must  relate  to  such  action, 
suit  or  other  proceeding,  that  is  to  say,  they  must  be  materially 
relevant  thereto  {Mantell  y.  Feeney^  2  Johns.  &  H.  320);  and 
thirdly,  the  cases  in  which  inspection  is  to  be  granted,  must  be 
such  as  those  where  inspection  could  be  obtained  upon  a  bill 
fbr  discovery  in  Chancery  ( Huni  v.  Hewiti^  ubi  supra ;  0<mm, 
dem.  v«  Parrott,  ten^  3  C.  B.,  N.  S.  47).  A  party  is  not  entitled 
to  search  the  other  party's  papers  with  a  view  of  finding  out 
some  invalidity  in  the  case  put  forward  by  hira  {Shadwell  v. 
ShadwU,  6  C.  B.,  N.  S.  679 ;  L.  J.  28,  C.  P.  816);  nor  for  the 
purpose  of  enabling  him  to  rebut  the  anticipated  case  of  the  other 
party  (Htin/  v.  Hewitt,  ubi  tuprag  Wright  v.  Morrey,  11  Exch. 
200 ;  L.  J.  24,  Ex.  259 ;  and  Rieeard  v.  Inelosure  Commitsionen, 
4  E.  &  B.  829  ;  L.  J.  24,  Q.  B.  49  :  and  compare  British  Empire 
Company  v.  Somes,  at.  Law,  5  W.  R.  489,  Q  B.  E.  T.  1867,  with 
S.  C,  in  Chancery,  8  K.  ft  J.  433 ;  6  W.  R.  818 ;  Shadwell  v. 
Shadwell,  nin  supra ;  and  London  Gas  Light  Company  v.  Chelsea 
(  Vestry),  6  C.  B.,  N.  S.  411 ;  L.  J.  28,  C.  P.  276  ;  Jones  v.  Air- 
greams,  L.  J.  29,  Ex.  868 ;  and  as  to  the  time  of  application,  see 
also  cases  trfra).  He  can  inspect  those  papers,  and  those  only, 
that  may  directly  or  "indirectly"  {Daniel  v.  Bond,  9  C.  B. 
N.  S.  716),  support  the  case  on  which  he  himself  relies  ( Hayner  v. 
AWmsen,  2  L.  M.  ft  P.  606  ;  L.  J.  21,  Q.  B.  68 ;  Galsworthy  v. 
Norman,  2  L.  M.  &  P.  608 ;  L.  J.  21,  Q.  B.  70:  Scott  v.  Walker, 
2  E.  &  B.  666  ;  Collins  v.  Yates,  L.  J.  27,  Ex.  160  [libel]  ;  Rey- 
noldson  v.  Morton,  86  L.  T.  462,  Q.  B.  T.  T.  1860 ;  Coleman  v. 
Truman,  L-  J.  28,  Ex.  6) :  but  the  right  to  such  inspection,  when 
so  far  established,  is  not  afiected  by  the  consideration  that  the 
documents  also  go  to  make  out  the  ease  of  the  party  who  holds 
them  {Coster  v.  Baring,  2  C.  L.  R.  81 1,  C.  P.  T.  T.  1864 ;  London 
Oas  Light  Company  v.  Chelsea  Vestry,  ubi  supra).  Inspection  has 
been  refused  where  sought  for  the  purpose  of  procuring  evidence 
in  another  action  (Temperley  v.  fVillett,  6  E.  &  B.  380) ;  of  dis. 
covering  the  insolvency  of  a  company  (in  which  defendant  was 
a  meml^r),  so  as  to  support  a  plea  of  justification  in  an  action  of 
defiunation  (Met,  Saloon  Omnibus  Company  v.  Hawkins,  4  H.  ft  N. 
146). 

In  an  action  by  a  consignee  of  goods  against  shipowners  for 
damage  sustained  in  consequence  of  the  unseaworthiness  of  the 
ship,  the  Court  made  an  order  for  the  plaintiff  to  inspect  and  take 
copies  of  certain  surveys  made  on  the  ship  in  a  foreign  port,  a 
general  average  statement,  the  shipwright's  bill  for  repairs  done 
to  the  ship,  the  captain's  protest,  and  the  log-book,  as  being 
documents  proximately  connected  with  the  matter  in  issue  (Daniel 
V.  Bond,  9  U.  B.,  N.  S.  716).  As  to  inspection  in  an  action  on  a 
policy  of  marine  insurance,  see  ante,  p.  251.  In  an  action  for  title- 
deeds  :  plea,  that  the  title-deeds  belonged  to  P.,  deceased,  under 
whom  the  plaintiff  claimed,  and  P.,  being  indebted  to  N.,  agreed 
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with  N.  thftt  N.  should  hold  them  as  a  secortty  by  way  of  eqoitaUe 
mortgage ;  and  that  N.  so  held  them,  the  debt  remaining  unpaid ; 
and  that  N.  died,  and  appointed  defendant  his  executrix.  In  an- 
swer to  interrogatories,  the  defendant  admitted  that  she  had  in  ber 
possession  a  memorandum  that  the  deeds  should  remain  in  the 
possession  of  N.  until  repayment  of  tbe  money :  held,  that  the 
plaintiff  was  entitled  to  an  inspection  of  the  memorandum ;  and 
also  to  have  particulars  of  the  lien  relied  upon  by  the  defendant 
{Owtn  ▼.  NiektoH,  3  E.  &  E.  602  ;  L.  J.  SO,  Q.  B.  125).  In  an 
action  for  breach  of  promise  of  marriage,  the  defendant  was 
allowed  inspection  of  the  letters  he  had  written  to  the  plaiotiff 
(Stone  V.  Strange,  S  U.  8e  C.  541,  L.  J. 34,  Ex.  72 ;  OmU  w.  Bien- 
nerhatittt  16  Ir.  C.  L.  R.  App.  ix.  C.  P.)  In  an  action  under 
Lord  Campbell's  Act  against  a  railway  company  for  the  n^Ii- 
gence  of  their  servants  causing  death,  tbe  defendants  pleaded  an 
accord  and  satisfaction  by  payment  of  a  sum  of  money  to  the 
deceased  ;  the  Court  of  Queen's  Bench  upheld  a  judge's  order, 
giving  the  plaintiffs  liberty  to  inspect  the  reports  made  to  the 
company  by  a  medical  man  and  by  a  clerk  respectively,  who 
bad  been  sent  by  the  company  to  visit  the  deceased  in  rela- 
tion  to  the  accident.  (  Baker  v.  L,  Sf  S,  W,  Railway  Compamg,  2 
Weekly  Notes,  1867.  p.  285,  Q.  B.  M.  T. ;  16  W.  R.  126>. 

In  an  action  of  libel  contained  in  various  letters  the  defendant 
was  allowed  to  take  /uc-nmile  copies  of  the  letters  **  by  photo- 
graph or  otherwise  "  ( Davey  v.  Pemberton,  II  C.  B.  N.  S.  628>. 
See  also  cases  cited  (on/e,  pp.  250,  251). 
It  is  impossible  to  lay  down  any  general  rules  as  to  when 
inspection  will  be  granted,  '*  the  whole  question  appears  to  be  in 
a  state  of  darkness  and  confusion  "  {fter  Dr.  Lushington,  Tie 
Macgregor  Laird,  L.  R.  1  Ad.  fie  Ecc.  307) ;  all  that  can  be  said 
is  that  the  court  or  judge  when  they  have  the  whole  iacts  of  the 
case  before  them,  will  use  their  discretion  in  allowing  or  refusing 
inspection. 

As  to  inspection  of  copyhold  rolls  by  a  tenant,  see  R.  G.  H.  T. 
1853,  r.  31,  post,  and  note. 

The  principal  cases  in  equity,  on  the  subject  of  discovery  sod 
inspection,  in  addition  to  others  already  cited,  are  Smith  v.  Dmk* 
qf  Beaufort  (1  Hare,  507  ;  1  Phillips,  209);  Bolton  v.  Corperatkn 
^Liverpool  (1  M.&  K.  88;  3  Sim.  487).  See  also  5Aorf  v.  Merder 
(3  Mac.  8t  G.  205);  Hunt  v.  Elme*  (27  Beav.  62;  L.  J.  28, 
Ch.  680);  Adami  v.  Lloyd  (3  H.  &  N.  351);  Limd  v.  Isle  </ 
fVight  Ferry  Company  (8  W.  R.  540,  V.  C.  W.  T.  T.  1860) ;  Qm» 
v.  RatcHff  (9  W.  R.  65,  V.  C.  S.  M.  T.  1860)  ;  and  Mertensr, 
Haigh  ( 1  John,  735) ;  Clinch  v.  Financial  Corporation  {L.  R.  2  Eq- 
27 1) ;  Hopkinson  v.  Lord  Burghley  (  L.  R.  2  Ch.  447  ).  A  court  of 
equity  will,  in  a  proper  case,  make  an  order  for  tbe  inspection  by 
a  shareholder  or  a  contributory  of  the  books  of  a  banking  com- 
pany in  liquidation,  in  spite  of  a  secrecy  clause  in  the  deed  of 
settlement  (In  re  Birmingham  Banking  Company,  15  L.  T.  N.  S. 
203,  M.  T.  1866,  M.  R.) 
Ajidavit  on  The  old  mode  of  obtaining  inspection  ought  to  be  adopted. 

whifh  to  with  such  alterations  as  the  nature  of  the  case  requires.*     When 

^PPl»'  an  inspection  is  opposed,  an  affidavit  is  necessary  aa  to  all  the 

disputed  facts ;  and  if  all  are  disputed,  the  affidavit  ought  to  sate 


•  See  as  to  applying  for  inspection,  before  declaration,  Jones  v.  Baronatff 
(L.J.  Stf,  Ex.  360). 
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u  iniBcieDt  a  case»  io  all  retpecU,  to  entitle  the  party  to  inspect, 
M  woold  have  been  necessary  to  obtain  that  inspection  which 
the  court  had  before  and  still  has  power  to  grant  at  common  law 
{Ptppery,  Chambers^T  Exch.  226 ;  L.  J.  21,  Ex.  81).  The  affidavit 
onght  not  only  to  show  that  an  action  is  pending,  but  ought  also 
to  state  not  a  mere  suggestion,  but  circumstances  sufficient  to 
utis^  the  court  or  judge,  that  there  are  in  the  possession,  or 
oodcr  the  control,  of  the  opposite  party,  certain  documents,  and 
that  these  are  relevant  to  such  action,  and  to  the  case  of  the  party 
seeking  to  inapect  them  {Hunt  ▼.  Hewitt,  7  Exch.  226).  A  party 
is  aot  entitled,  by  alleging  that  his  opponent  has  documents  in 
his  possession,  to  call  on  him  to  answer  by  affidavit,  whether  he 
has  any  such  documents  in  his  possession  relating  to  the  matters 
in  question,  and,  if  any,  to  specify  what  they  ere  {Rayner  v. 
JUkaitn,  2  L.  M.  &  P.  605 ;  and  Galttoorthy  v.  Norman,  Id. 
608). 

The  affidavit  roust  state  such  facts  as  would  enable  the  appli . 
cant,  by  a  bill  of  discovery,  to  obtain  inspection  of  the  documents. 
The  right  of  the  plaintiff  (in  equity)  is  limited,  firstly,  to  a  dis- 
covery confined  to  a  question  in  the  cause ;  secondly,  to  such 
Bstcnal  documents  as  relate  to  the  proof  of  the  plain tifi^s  case 
on  the  trial.     It  does  not  extend  to  the  discovery  of  the  manner 
in  which  the  defendant's  (in  equity)  case  is  to  be  established,  or 
to  evidence  which  relates  exclusively  to  his  case.    The  party 
applying  must  show,  firstly,  what  is  the  nature  of  the  suit,  and 
of  the  question  to  be  tried  in  it ;  and  he  should  aUo  depose  to  his 
bafing  just  ground  to  maintain  or  defend  it ;  and,  secondly,  the 
affidavit  ought  to  state  with  sufficient  distinctness  the  reason  of 
the  application,  and  the  nature  of  the  documents,  in  order  that  it 
nay  appear  to  the  court  or  judge  that  the  documents  are  asked 
foi  in  order  to  enable  the  party  applying  to  support  his  own 
csie,  sod  not  merely  to  find  a  flaw  in  the  case  of  his  opponent ; 
anf  also  that  the  opponent  may  admit  or  deny  the  possession  of 
them  {Hunt  v.  Hewitt,  ubi  supra). 

Inspection  has  been  ordered  of  books  kept  at  a  private  lunatic 
asylum  under  8  &  9  Vict.  c.  100  (Hill  v.  Philip,  7  Exch.  232 ; 
BMtk  V.  StUweU,  4  U.  &  N.  468). 

As  to  inspection  of  property  under  C.  L.  P.  A.  1854,  see  s.  58, 
(potf.  pp.  263,  264). 

As  to  inspection  under  15  k  16  Vict.  c.  88,8.  42  (Patents),  see  impeetUm 
'•wi  V.  JLee  (L.  J.  25,  Ex.  241) ;  Patent  Type  Founding  Company  |2*r  ^^ 
t.  Waiter  (John.  727),  where  retused  at  law  {Patent  Type  Founds   '*'^" 
nv  Cmpeiiy  v.  hloyd,  5  U.  &  N.  192 ;  L.  J.  29,  Ex.  207) ;  see 
also  Amti  v.  Ketuy  (L.  J.  22,  Q.  B.  84);  Shaw  v.  Bank  of  Eng^ 
'«ai(L.  J.  22,  Ex.  26 and  210)  ;  Holland  v.  Fox{Z  E.  &  B.977  ; 
^  J*  23,  Q.  B.  21 1  and  537) ;  and  Vidi  v.  Smith  (3  E.  &  B.  969 ; 
^  J.  23,  Q.  B.  342). 

There  are  also  provisions  for  inspection  contained  in  statutes 
'cs^tiog  companies  and  other  public  bodies,  which  see  pro  re 
a^o ;  snd,  among  other  cases,  Reg,  v.  Mariquitaj  ^c.  Mining  Com-' 
^jr  (I  E.  &  E.  289  ;  L.  J.  28,  Q.  B.  67 ) ;  Meader  v.  JtU  t/ Wight 
^^9  Company  (9  W.  R.  750,  Ex.  T.  T.  1861). 

Aa  to  inspection  of  public  documents,  parochial  and  corporation 
^ks  and  court  rolls,  see  Chitty's  Practice,  12th  ed.  pt.  5,  c.  xv. : 
'^  as  to  the  latter,  see  also  R.  G.  H.  T.  1853,  r.  31,  post.  As 
to  piraating  a  mandamus  at  the  suit  of  a  member  of  a  corporation 
^  inspect  the  minutes  of  the  Court  of  Assistants,  when  no  actual 


jtatefM. 
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•uit,  but  only  a  specific  dispute,  was  pending ;  see  /«  re  Bmrim 
and  T%e  SaddUn'  Company  (L.  J.  31,  Q.  B.  62). 


Upon  an  order  for  inspection  of  docamenta,  a  place  for  in- 
spection should  be  named.  If  in  an  action,  the  order  may  be 
made  before  issue  joined  {Rogers  ▼.  Turner,  L.  J.  21,  Ex.  8); 
and  even  before  plea  ( Forshaw  v.  LewU,  10  Ezch.  712).  Under 
the  common  order  in  Chancery  for  inspection  by  "  agent,*'  it  was 
held  by  Stuart,  V*  C,  that  an  accountant  might  be  employed 
{Draper  v.  Maneheeter  Railteay  Coatpany,  L.  J.  30,  Ch.  95)  ;  but 
see  same  case  on  appeal  {Id.  236).  An  accountant  may  be 
included  in  a  special  order  {Bonnardet  ▼.  Taylor,  1  John.  &  H. 
883).  As  to  inspection  by  an  expert,  e.  g.,  of  plans  by  a  sur- 
veyor,  see  Swansea  Vale  Railway  Company  v.  Budd  (L.  R.  2  Eq. 
274). 

In  an  action  against  a  joint^stock  company,  the  court  or  judjre 
may  order  one  of  the  late  directors  (the  company  having  ceased 
to  carry  on  business)  to  give  the  plaintiff  inspection  of  documents, 
which  are  not  denied  by  such  director  to  be  in  his  poaseaaioo, 
or  under  his  control  (Laeharme  v.  The  Quartt  Rpek  Maripoaa  Gold 
Mining  Company,  1  H.  &  C.  134 ;  L.  J.  31,  Ex.  335,  508). 

As  to  answer  by  a  corporation,  see  Ranger  v.  The  G.  W.  R 
Company  (4  De  G.  &  J.  74 ;  L.  J.  28,  Ch.  741);  also  7^ 
Jttomey-General  ▼.  The  Mystery  qf  Mercers  (9  W.  R.  83,  W.  V.  C 
M.  T.  1860);  Clinch  v.  Financial  Corporation  (L.  R.  2  Eq.  271). 

The  opposite  party,  upon  an  application  for  inspeetiom^  may 
answer  the  afiidavit  by  swearing  that  he  has  no  such  documents, 
or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for 
auflScient  reason  privileged  from  producing  them  ( Hitt  v.  Philip, 
7  Exch.  232  ;  Pntchett  v.  Smart,  7  C.  B.  629  ;  Short  ▼.  Mertier, 
3  Mac.  &  G.  205  ;  and  other  cases  cited  ncpra);  or  he  maysul^ic 
to  show  parts  covering  the  remainder,  on  an  affidavit  that  the 
part  concealed  does  not  in  any  way  relate  to  the  other  party's  case 
{Hunt  V.Hewitt,  7  Exch.  226;  Bull  v.  Clarke,  15  C.  B.  N.  S. 
851).  The  court  is  not  bound  by  the  denial  of  the  party  from 
whom  inspection  is  sought,  that  the  documents  relate  to  the  case 
of  his  adversary ;  but  if  the  court  can  collect  from  all  the 
materials  before  them,  that  the  documents  do  not  go  to  establish 
the  case  of  the  applicant,  they  will  refuse  inspection  {Chartered 
Bank  rf  India,  9fc.  v.  Rich,  4  B.  &  S.  73 ;  L.  J.  32,  Q.  B.  300). 
See  also  Felkin  v.  Lord  Herbert  (L.  J.  30,  1  Ch.  798),  aa  to  suffi- 
ciency of  answer  to  discovery.  Sembte,  that  privilege  from 
inspection  is  not  necessarily  a  sufficient  answer  to  an  application 
for  discovery  {Forshaw  v.  Lewis,  10  Exch.  712) ;  aed  queere. 

Where  a  clergyman  employed  persons  to  act  for  him  aa  broken 
in  dealings  of  a  stock-jobbing  kind,  and  in  a  suit  for  an  account 
sought  a  discovery  of  the  dealings  between  them ;  it  was  held, 
that  they  could  not  protect  themselves  by  alleging  that  the  dis- 
covery would  subject  them  to  the  penalties  imposed  by  57  Geo.S, 
e.  40,  on  persons  acting  as  brokers  in  the  city  of  London  without 
a  licence,  it  not  being  stated  that  the  plaintiff  was  aware  of  the 
defendants  not  being  qualified  {Robinson  ▼.  Kitchen,  8  D.  G., 
Mac&G.  88). 

As  to  confidential  communications,  see  Colman  t.  Trueman  (9 
H.  &  N.  871),  where,  upon  a  plea  of  fraud,  inspection  was 
ordered  of  correspondence  between  plaintiffs  and  their  agents. 
See  also  fFotUy  v.  Pole,  P.  0.  (14   C.  B.,  N.  S.  538;  L.  J.  32, 
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C.  P.  263);  CharUred  Bank  of  Indian  4«.  ▼.  Hick  (irU  supra); 
wad  L€0Y.Hammerton  {10  L.T.N.  8.780;  y.C.K.T.T.  1864). 
CommunicatioDB  between  attorney  and  client,  though  passing 
through  a  lay  agent  of  the  client  reasonably  employed  in  that 
behalf, have  been  held  to  be  privileged  (Hooper  ▼.  Gumm,  2  John. 
&  H.  602) ;  so  are  the  opinions  of  counsel  {Jenkunt  v.  Buahbff, 
L.  R.  2  £q.  647 ;  Underwood  v.  Seeretarjf  tjf  State  for  India,  L.J. 
36,  Ch.  646,  V.  C.  W.  &  L.  J.  J. ;  see  Walsham  ▼.  Stainton  2  U. 
&  M.  1 ;  and  Niehol  v.  JonoM,  2  H.  &  M.  688);  so  are  the  reports 
of  an  accoununt  employed  by  the  defendant's  solicitor  (  Waltkam 
Y.  Siamion,  ubi  tupra). 

The  costs  of  inapeeiion  are  generally  ordered  to  be  paid  by  the 
party  applying,  and  the  costs  of  the  applieoHom  to  be  costs  in  the 
cause ;  but  as  there  is  no  general  rule  upon  the  subject  {Stilwelt 
T.  Rack,  4  H.  &  N.  468),  the  order  should  provide  for  the  costs 
{SmUhv,  G.  IT. it.  Ompofiy,  6  E.  &  B.  406 ;  L.  J.  26,  a  B.  279) ; 
otherwise  none  can  be  recovered.  As  to  allowing  the  costs  of 
an  expert,  see  Churton  v.  Frewen  (2  Weekly  Notes,  1867,  p.  101  ; 
16L.T.,  N.  S.171,M.V.C). 

Interrogatories. 

51.  In  all  causes*  in  any  of  the  Superior  Conrts,  hj  Power  to  de- 
order  of  the  court  or  a  judge,  the  plaintiff  maj,  with  llTterroga^" 
the  declaration,  and  the  defendant  maj,  with  the  plea,  toriea  to  op- 
or  either  of  them  by  leavef  of  the  court  or  a  judge,  p®*^*'*"'^» 
maj,  at  any  other  time,  deliver  to  the  opposite  party 
or  his  attorney  (provided  such  party,  if  not  a  body 
corporate,  would  be  liable  to  be  called  and  examined 
as  a  witness   upon   such   matter)   interrogatories  in 
writing  upon  any  matter  as  to  which  discovery  may 
be  sought,  and  require  such  party,  or,  in  the  case  of  a 
body  corporate,  any  of  the  officers  of  such  body  cor- 
porate,|  within  ten  days  to  answer  the  questions  in 
writing  by  affidavit,  to  be  sworn  and  filed  in  the  ordi- 
nary way ;  and  any  party  or  officer  omitting,  without 
just  cause,  sufficiently  to  answer  all  questions  as  to 
which  a  discovery  may  be  sought  within  the  above 
time,  or  such  extended  time  as  the  court  or  a  judge 

*  iDtsrrogatorloa  msy  b«  delivored  In  Interplesder  fuues,  under  1  ft  S 
WIU.  4.  c.iS{WkUe  ▼.  Wattt,  12  C.  B.,  N.  S.  267  ;  L.  J.  31.  C.  P.  381). 

t  This  !•  Tery  obscurely  franied :  in  practice,  leave  Is  invariably  required, 
whether  the  interrogaturle*  be  delivered  with  the  declaration,  or  with  the 
plea,  or  **  at  any  other  time."  Compare  s.  52  {p(Mit,  p.  26 1).  The  time  of  the 
application  if  not  BO  material  as  its  other  circumstances;  but,  ordinarily, 
the  application  fbr  leave  tw  deliver  interrogatories  should  not  be  made  until 
after  iiaue  joined,  when  the  eourt  or  Judge  is  better  able  to  form  an  opinion 
aa  to  their  relevancy  and  propriety :  see  Jones  ▼.  flatt  (6  H.  ft  N.  697 ;  L.  J. 
SO,  Ex.  865);  Morris  v.  Parr  (6  B.  ft  8.  208 ;  L.  J.  34,  Q.  B.  95).  See  also 
Jame$  i,  Bamu  (17  C.  B.  596).  When  the  application  is  made  at  such 
**  other  time,"  the  affidavit  in  support  may  be  required  to  diselote  merits 
(Martin  T.  Hemming ^  10  Exch.  478,  sed  ftuere;  see  James  y,  Barnes,  ubi 
eapra), 

t  This  has  been  held  to  extend  to  the  public  officer  of  a  joint-stock  bank 
under  7  Geo.  4,  c.  48  {MKewan,  P.  0.  v.  BaH.  4  H.  ft  N.  738 ;  L.  J.  28.  Ex. 
380 1  Me  alio  Mernn  ▼.  Wythe,  Clerk  to  Middle  Leva  Comndssionert,  8  F. 
ft  F.  163). 
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shall  allow,  shall  be  deemed  to  have  committed  a  con- 
tempt of  the  court,  and  shall  be  liable  to  be  proceeded 
against  accordingly. 

It  appears  upon  the  constraction  of  this  section — eoupliBir 
together  the  liability  "  to  be  examined  as  a  witnen  upon  sacfa 
matter,"  with  the  right  to  interrogate  **  upon  any  matter  ai  to 
which  discoFcry  may  be  sought" — ^that  such  interrogatories  are 
not  within  the  meaning  of  this  section :--« 

1.  As  seek  excltuively  for  the  case  of  the  other  side  {Cmnm  ▼« 
D<im«,  5  £.  &  B.  709  ;  ffhaieiy  v.  Crawfard,  5  E.  &  B.  709 ; 
Edwarda  ▼.  Wakefield,  6  E.  &  B.  463;  HarUm  ▼.  Beit^  2  H.  &  N. 
249  (ejectment);  Moor  y.  Roberit,  2  C.  B.,  N.  S.  671 :  L.  J.  26, 
C.  P.  247 ;  Adams  v.  Lloifd,  3  H.  &  N.  351 ;  Lmtdom  Gatligkt 
Company  v.  CheUea  Festry,  6  C.  B.,  N.  S.  411 ;  L.  J.  28,  C.  P. 
275  ;  SimpeoH  v.  Smith,  L.  It  2  C.  P.  293) ;  and  see  a  diaCiDCtioii 
well  taken  in  Thol  v.  Leask  (10  Ezch.  704). 

2.  As  are  of  a  merely  fishing  character  (Moor  ▼.  Robert$,  mbi 
npra  ;  Alter  y.  WUlitom,  7  W.  R.  265,  Ex.  H.  T.  1859 ;  PeppkM 
y.  Smith,  3  H.  &  C  129 :  L.  J.  33,  Ex.  82). 

8.  As  are  not  reasonably  relevant  to  the  issue  {Robsom  y.  Cooke^ 
2  H.  &  N.  766).  In  an  action  for  breach  of  contract  whereby  the 
plaintiff*s  patent  became  void,  and  the  defendant  had  paid  money 
into  court,  interrogatories  as  to  the  amount  of  damage  incurred 
by  the  plaintiff  were  refused  as  irrelevant  {Jourdain  v.  PeUmer,  L. 
R.  1  Ex.  102);  but  in  an  action  of  tort,  for  pirating  copyright, 
the  defendant  was  allowed  to  interrogate  the  plaintiff  as  to  the 
amount  of  damage  he  had  sustained  so  as  to  guide  the  defendant 
as  to  the  amount  he  might  fairly  pay  into  court  (  Wright  y.  G»d' 
lake,  3  H.  &  C.  540;  L.  J.  34,  Ex.  82).  In  an  action  for  injuiy 
caused  by  negligence,  the  defendant  was  not  allowed  to  ixiterro^ 
gate  the  plaintiff  as  to  the  amount  and  circumsunces  of  the  in- 
jury  {Pepjnatt  v.  Smith,  uhi  supra),  Buf  the  rule  laid  down  in  the 
last  case  does  not  appear  to  be  generally  acted  on. 

4.  As  are  unnecessary,  or  useless  {Bird  v.  Malzy,  1  C.  B.,  N. 
S.308). 

5.  As  seek  to  establish  a  forfeiture  strictly  so  called  {May  v* 
Hawkins,  11  Exch.  210  ;  L.  J.  24.  Ex.  309 ;  Horton  v.  Bott,  ubi 
supra,  distinguishing  Flitcroft  y.  Fletcher,  L.  J.  25,  Ex.  94 ;  Pye 
y.  Butterfield,  5  B.  &  S.  829  ;  L.  J.  34,  Q.  B.  1 7) ;  and  see 
United  States  rf  America  v.  McRae  (L.  R.  4  Eq.  327). 

6.  As  seek  to  contradict  a  written  instrument  {Moor  y.  Roberts, 
ubi  supra), 

7.  As  are  privileged  upon  grounds  of  public  interest  (see  prin- 
ciple  explained  in  Beatson  v.  Skene,  8  W.  R.  544,  Ex.  T.  T. 
1860). 

But  interrogatories  may  be  admissible : — 

1.  The  answers  to  which  may  expose  other  persons  to  acuoofi 
(Tetley  v.  Easton,  18  C.  B.  643 ;  L.  J.  25,  C.  P.  293). 

2.  The  answers  to  which  may  expose  the  party  interrogated  to 
penalties  (Osbom  v.  London  Dock  Company,  10  Exch.  698;  L.  J. 
24,  Ex.  140 ;  Biekford  v.  Darey,  L.  R.  1  Ex.  354,  explaining 
Baker  v.  Lane,  3  H.  &  C.  544;  L.  J.  34,  Ex.  57) ;  although  the 
party  interrogated  may  except  upon  his  answer  to  the  objection- 
able questions  (see  Scott  v.  MUler,  1  John.  220 ;  f .  C  L.  J.  28, 
Ch.  584 ;  BartUtt  v.  Leuns,  12  C.  B.,  N.  S.  249 ;  L.  J.  31,  C.  P. 
230);  but  see  Tupling  v.  Ward  (6  U.  &  N.  749 ;  L.  J.  30,  Ex. 


IKTESROOATOBIES.  259 

S22).    See^  ftvtheri  the  authoridet  cited  in  note  te  section  25 
{^mUfju  2S4). 

Z,  Where  a  defendant  in  ejectment  seeks  to  discover  the  cha- 
racter in  which  the  plaintiflT  claims,  and  the  pedigree  upon  which 
he  relies  {FUtcrrft  v.  Fhteker,  L.  J.  26,  Ex.  94).  But  the  Court 
of  Common  Pleas  has  since  refused  to  allow  such  interrogatories 
vnless  the  defendant  can  show  from  circumstances  that  he  is 
wholly  unacquainted  with  the  plaintiff's  title  {SioaU  ▼.  Rew,  li 
C.  B.,  N.  8.  209  ;  L.  J.  82,  C.  P.  160 ;  Pearaon  v.  Turner,  16  C. 
B^  N.  S.  167 ;  L.  J.  ZZ,  C.  P.  224 ;  Blyth  ▼.  L'Etirange,  ZF.Sc 
F.  164;  and  see  fngUby  v.  ShtfiOf  83  Bea?.  81). 

The  Court  of  Exchequer  has  refused  in  general  to  extend  the 
principle  acted  upon  in  FUterqft  v.  Fletcher  {ubi  supra),  to  other 
actions  {Fhmey  y.  Forwood,  L.  R.  1  Ex.  6). 

The  Court  of  Queen's  Bench  allowed  a  plaintiff  in  ejectment 
to  interrogate  the  defendant  as  to  whether  he  were  the  real  de- 
fendant, and  if  not,  as  to  who  was  the  real  defendant  {SketckUy 
T.  Ccnolly,  U  W.  R.  673,  E.  T.  1863). 

4w  That  seek  secondary  evidence  of  lost  written  documents 
(  Woherkampian  Waterworks  Company  v.  Hawksford,  6  C.  B.,  N.  8. 
708;  L.  J.  28,  C.  P.  198);  but  it  should  be  observed  that  the 
answers  to  these  interrogatories  were  not  to  be  used  at  the  trial 
■niess  the  loss  of  the  documents  in  question  was  proved,  so  as  to 
allow  of  secondary  evidence  being  given. 

6.  That  inquire  into  confidential  communications  that  the 
party  interrogated  would  not  be  privileged  from  disclosing  upon 
oral  examination  ( Tkol  v.  Leask,  10  Each.  704 ;  Celman  v.  Tru§» 
flNM,  8H.aEN.871). 

See  extent  of  privileged  communications  in  the  case  of  an  at- 
torney discussed  by  Romilly,  M.  R.  in  Ford  v.  Tennmt  (82  Beav. 
162). 

6.  That  seek  to  disprove  the  bona  fides  of  a  primA  facie  de- 
fence {BayUy  v.  Griffiths,  1  H.  &  C.429  ;  L.  J.  81,  Ex.  477) ;  or 
to  show  that  the  defendant  has  acted  fraudulently  (  Blight  v.  Good" 
clVe»  18  C.  B.,  N.  S.  767). 

The  courts  have  a  general  discretion  in  the  matter  of  allowing 
interr<^t(Mries  ( Tupling  v.  Ward,  uhi  supra  ;  Stem  v.  Sewulopulo, 
14C.  B.;N.  S.  738  ;  L.  J.  32,  C.  P.  268,  per  Erie,  C.  J.) :  thus,  in 
an  action  of  slander,  the  plaintiff  was  not  allowed  to  interrogate 
the  defendant  {Stem  v.  Sevastopulo,  ubi  supra),  but  where  other- 
wise the  plaintiff  would  have  been  without  redress  they  were 
allowed  (Atkinson  v.  Fosbrooke,  L.  R.  1  Q.  B.  628) ;  but  they  have 
been  allowed  in  actions  ior  malicious  prosecution  iZychli7iski  v. 
Maltby,  IOC.  B.,  N.  S.  838  ;  Stewart  v.  Smith,  L.  R.  2  C.  P.  293). 
As  to  what  interrogatories  may  be  delivered  to  an  executor  who 
has  pleaded  p/eM  admhtistraiit ;  see  ^eck  v.  Nolan  (14  Ir.  C.  L. 
R.  A  pp.  xxxii.  Ex.).  The  courts  will  be  guided  in  their  dis- 
cretion by  the  principles  on  which  Courts  of  Equity  allow  dis- 
covery, but  with  the  necessary  modifications  required  by  the  dif- 
ference of  subject-matter  (F/ilcr^l  v.  Fletcher,  Blyth  v.L'  Estrange, 
ubi  supra;  Edwards  v.  Wakefield,  6  E.  &  B.  463;  Morton  v.  Bolt, 
2  H.  &  N.  249  ;  L.  J.  26,  Ex.  207  ;  Adams  v.  Lloyd,  3  H.  &  N. 
361;  L.  J.  27,  Ex.  499;  Pye  v.  Butterfield,  6  B.  &  S.  829; 
Hawkins  v.  CSorr  and  Parsons  v.  Carr,  L.  R.  1  Q.  B.  89 ;  Jourdain 
V.  Palmer,  L.  R.  1  Ex.  102 ;  Bictford  v.  Darcy,  L.  R.  1  Ex.  364). 

See  further  upon  this  subject  the  note  to  s.  60  {ante,  pp.  260 — 
266),  Wigram  on  Discovery  and  Petheram  on  Interrogatories. 
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iDterrogttoriei  may  be  delivered  by  the  defendant  to  the  plain, 
tiff,  although  the  plaintiff  is  a  foreigner  and  out  of  the  juriadietion 
of  the  court  (PoU  t.  Ywmg,  L.  J.  25.  Q.  B.  23,  B.  C.  fcr 
Erie,  J.). 

It  hat  been  said  {Zarifiy,  Tkomtem,  L.  J.  26,  Ex.  214),  that 
the  forms  of  interrogatories,  and  the  particular  interrogatories  to 
be  allowed,  might  be  tettled  at  chambers ;  but  see  contra^  JMsm 
T.  Cooke  (2  H.  &  N.  766) :  Tupling  ▼.  Ward  (6  fl.  ft  N.  7i9); 
and Pkillipt  t.  Uwin  (L.  J.  S4  Ex.  87). 

As  to  affidavit  in  support  of  application  to  deliver  inteno- 
gatories,  see  s.  52  (iir/ra);  as  to  proceedings  upon  order,  see 
SB.  58—56  {pott,  pp.  261^268) ;  and  as  to  costs,  see  s.  57  (jmi<, 
p.  268). 

As  to  obtaining  an  attachment  for  refusal  to  answer  inteiroga- 
tories,  sees.  54,  n.(potf,  p.  262). 

It  may  be  gathered  from  the  above  cases,  that  die  common 
practice  is  to  give  leave  to  deliver  not  interrogatories  generally, 
but  certain  particular  and  approved  interrogatories ;  and  thtt 
thus  the  judges  have  to  determine  not  merely  that  the  cirean- 
stances  of  the  case  are  such  as  to  render  the  administratioo 
of  interrogatories  generally  proper,  hut  also  that  the  particular 
interrogatories  proposed  are  themselves  severslly  proper.  This 
double  proceeding,  if  carefully  applied,  would  necessarily  tike 
up  much  of  the  valuable  time  of  the  judge  at  chambers;  bat  in 
practice,  substantial  injustice  to  the  suitor,  who  seeks  to  interro- 
gate his  opponent,  is  the  more  common  evil ;  as  it  is  oftentimes 
next  to  impossible  for  a  judge  to  make  himself  acquainted,  upon 
an  interlocutory  application  made  amid  the  hurry  and  confoiion 
of  his  chambers,  with  the  bearing  of  particular  questions  on  the 
perhaps  complicated  matters  in  dispute  in  such  actions,  as  those 
generally  are,  in  which  parties  are  advised  to  have  recourse  to 
interrogatories :  and  it  is  even,  when  not  difficult,  still  very  io* 
expedient,  in  many  cases,  to  parade  before  one's  opponent,  who 
probably  will  have  to  frame  the  answers,  the  hoped-for  results 
of  questions,  which  are  only  sought  to  be  put  when  other  means 
of  evidence  have  failed.  It  would  seem  better  that,  when  the 
judge  has  ascertained  that  the  circumstances  of  the  action  show 
that  the  delivery  of  some  interrogatories  is  a  reasonable  pro- 
ceeding, he  should  leave  it  to  the  party  interrogating  to  put  at 
his  own  costs  such  questions  as  may  be  advised ;  and  to  the  party 
interrogated  to  except  at  his  risk  (s.  58,  poi f,  p.  261 )  to  such  ques- 
tions as  he  is  advised  not  to  answer.  This  practice  would  be 
more  convenient  snd  useful  in  practice,  more  congruous  with 
that  in  eoruimili  cant  in  Chancery,  more  consistent  with  the  terms 
of  the  whole  enactment  (including  s.  58),  and  even  more  coo- 
formable  with  the  terms  of  the  ordinary  judge's  order  made 
under  it ;  and  it  would,  moreover,  seem  to  be  countenanced  by 
Otbom  V.  London  Dock  Company  (10  Exch.  698);  Chester  r,  WorU 
ley  (18  C.  B.  239) ;  and  Jamee  v.  Bamee  (17  C.  B.  596). 

With  respect  to  the  mode  of  proving  at  the  trial  the  answers 
made  to  interrogatories,  it  should  be  observed  that  Martin,  B.  held, 
at  VUi  PrhtM,  that  an  offiee  copy  of  an  affidavit  filed  in  the  cause, 
was  not  admiasible  in  evidence  against  the  partv  who  made  it ; 
that  the  original  affidavit  must  be  produced  and  the  party's  hand- 
writing thereto'  proved  {Barnet  v.  Parker,  15  L.  T.,  N.  S.  218, 
M.  T.  1866).     Sed  qtutre. 


Affldaviuby       52.  The  application  for  such  order  shall  be  made 
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upon  an  affidavit  of  the  party  proposing  to  interrogate,  p^  p^ 
and  his  attorney  or  agent,*  or,  in  the  case  of  a  body  interrogate, 
corporate,  of  their  attorney  or  agent,  stating  that  the  JJ^S***" 
deponents  or  deponent  believe  or  believes  that  the 
party  proposing  to  interrogate,  whether  plaintiff  or 
defendant,  will  derive  material  benefit  in  the  cause 
from  the  discovery  which  he  seeks,  that  there  is  a  good 
caase  of  action  or  defence  npon  the  merits,!  and  if  the 
application  be  made  on  the  part  of  the  defendant,  that 
the  discovery  is  not  sought  for  the  purpose  of  delay ; 
provided  that,  where  it  shall  happen  from  unavoidable 
circumstances,  that  the  plaintiff  or  defendant  cannot 
join  in  such  affidavit,  the  court  or  judge  may,  if  they 
or  he  think  fit,  upon  affidavits  of  such  circumstances 
by  which  the  party  is  prevented  from  so  joining  there- 
in, allow  and  order  that  the  interrogatories  may  be 
delivered  without  such  affidavit.^ 

5S.  In  case  of  omission,  without  just  cause,  to  an-  oniex- 
swer  sufficiently  such  written  interrogatories,  it  shall  ^H^'^hea 
be  lawful  for  the  court  or  a  judge,  at  their  or  his  dis-  tobeaUowed. 
cretion,  to  direct  an  oral  examination  of  the  interro- 
gated party,  as  to  such  points  as  they  or  he  may  direct 
before  a  judge  or  master ;  and  the  court  or  judge  may 
by  such  rule  or  order,  or  any  subsequent  rule  or  order, 
command  the  attendance  of  such  party  or  parties  before 
the  person  appointed  to  take  such  examination,  for  the 
purpose  of  being  orally  examined  as  aforesaid,  or  the 
production  of  any  writings  or  other  documents  to  be 
mentioned  in  such  rule  or  order,  and  may  impose 
therein  such  terms  as  to  such  examination,  and  the 
costs  of  the  application,  and  of  the  proceedings  there- 
on, and  otherwise,  as  to  such  court  or  judge  shall  seem 
just. 

As  to  what  constitutes  'Just  cause/'  see  notes  to  ss.  50)  51 
iamU,  pp.  2^0—260) ;  and  Turk  ▼.  Syne  (L.  J.  27,  Ex.54) ;  Gtary 
V.  Bmsiam  {h.  J.  29,  Ex.  280). 

The  answers  should  follow  the  order  of  the  uiterroffatoriea,  and 
answer,  or  assign  reasons  for  not  answering  each  interrogatory 
cpecifically  (Chester  w.  Wortley^  18  C.  B.  239).  As  the  answer 
most  be  made  by  affidavit,  the  requirements  of  R.  G.,  M.  V. 
1854b  r.  2»  poetf  must  be  complied  with.    See  as  to  sufficiency  of 


*  Wbcie  a  psrty  tuM  in  penon  the  slBdaTlt  of  the  attorney  or  agent  will 
be  diapenacd  with  (Qrladr  t.  N.  E.  RaHtDop  Companpt  IS  C.  B.,  N.  8.  S50). 

t  Thla  applies  to  plalntiiRi,  aa  well  as  defeadantt  ( Jfiqr  ▼.  ffawkintf  1 1 
Exetu  SIO) :  aa  to  dtxlotm^  merit*,  lee  MarHn  t.  Hemming  (lOExeh.  478) ; 
OvoflMt  T.  JTorriiro  (5  E.  *  B.  984) ;  and  better,  contra,  Jamea  r,  Bame$  (17 
C.  B.  »M;  B.  C.  L.  J.  S6,  C.  P.  lU). 

I  Thia  latter  proTieo  renders  nnneccsiary  the  application  to  the  present 
Mction  of  the  Interpretation  pnt  upon  s.  51  in  JtKeivan  ▼.  BoU  (4  H.  ft  M. 
7S8;  L.  J.  28,  Ea.  S81 ;  ante,  p.  U7,  n.)b 
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answers  about  docaments,  Adamt  ▼.  Lloyd  (S  H.  ft  N.  851  ;  Lk. 
J.  27,  Ex.  499).  It  has  been  held  that  a  party  interrogated  is 
not  bound  to  set  out  the  contents,  or  copies  of  docaments  ad- 
mitted by  his  answer  to  be  in  his  possession :  hut  that  application 
for  such  purpose  must  be  made  under  s.  50  {ante,  p.  249;  Scott 
V.  Zygomaia,  4  E.  &  B.  483  ;  L.  J.  24,  Q.  B.  129);  ted  qum^ 

The  application  for  an  order  under  this  section  riioald  be  made 
promptly  ( Chester  v.  Wartley,  ubi  iupra\. 

The  rule  is  niti  only  in  the  6rst  instance  {Turk  v.  Syme^  mH 
tupra. 

See  also  Swift  t.  Nun  (h.  J.  26,  Ex.  365). 

Applications  under  this  section  should  be  made  at  chamben 
in  tne  first  instance  {Bender  ▼•  Zimmermam^  L.  J.  29.  Ex.  244; 
Meadowt  ▼.  Kirkman,  2  L.  T.,  N.  &  251,  Ex.  £.  T.  I860). 


proceedhigs        54.  Such  rule  or  order  shall  have  the  same  force 

r£"or"order.  ^^^  effect,  and  may  he  proceeded  upon  in  like  manner, 

as  an  order  made  under  the  said  hereinbefore-meD- 

tioned  act  passed  in  the  first  year  of  the  reign  of  his 

late  Majesty  King  William  the  Fourth. 

See  note  to  s.  47  (ante,  pp.  246,  247). 

Not  duly  answering  interro||ratories  is  already  a  contempt  of 
court  under  sect.  51  {ante,  p.  257) ;  and  the  use  of  this  section  is 
in  expediting  and  facilitating  process. 

A  rule  for  attachment  under  this  section,  was  refiiaed  where 
the  attorney  of  a  foreigner  had  been  served  with  interrogatories, 
and  default  was  made  in  an<;wering  them ;  but  it  did  not  appear 
that  the  foreigner  personally  knew  of  the  order,  or  was  withio 
the  jurisdiction  {Fonfioffw.  lioertter,lj,J.  27,  Ex.  299;  tee  also 
fVind/e  ▼.  Lane,  L.  J.  29,  Ex.  245 ;  Curran  v  Elpkinstone,  4  W.  R. 
50,  Q.  B.,  M.T.  1855  ;  Hill  t.  Glen,  26  L.  T.  62. 107,  Ex.  M.  T. 
1855;  and  Seqfield  {Lord)  ▼.  Pratt,  5  L.  T.,  N.  S.  674;  Q.  B^ 
H.T.  1862. 

In  an  action  by  a  bank  during  liquidation,  the  defendant  had 
obtained  leave  to  interrogate  certain  directors  of  the  bank  and  a 
stay  of  proceedings  till  the  interrogatories  were  answered ;  it  was 
held  that  the  official  liquidator,  although  not  a  party  to  the  record 
was  entitled  to  an  attachment  against  the  directors  on  their  refusal 
to  answer  {Madrid  Bank,  Limited  v.  Bayley,  L.  R.  2  Q.  B.  37). 


Depositions 
upon  such 
examins- 
tlons  to  be 
returned  to 
msfter'f 
offiee. 


Examination  of  Witnesses  under  this  Act. 

55.  Whenever,  hj  virtue  of  this  act,  an  examination 
of  any  witness  or  witnesses  has  heen  taken  before  a 
judge  of  one  of  the  said  Superior  Courts,  or  before  a 
master,  the  depositions  taken  down  bj  such  examiner 
shall  be  returned  to  and  kept  in  the  master's  office  of 
the  court  in  which  the  proceedings  are  pending ;  and 
office  copies  of  such  depositions  maj  be  given  out,  and 
the  depositions  may  be  otherwise  used,  in  the  same 
manner  as  in  the  case  of  depositions  taken  under  the 
hereinbefore-mentioned    act  passed  in  the  first  year 
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of  the  reign  of  his  late  Majesty  King  William  the  i  wm.  4, 
Fourth.  «•  *«• 

See  note  to  n,  47  (ante,  p.  248). 
See  R.  G^  H.  T.  1858,  r.  88,  pott. 

56.  It  shall  be  lawful  for  every  judge  or  master  ExMiiiB« 
named  in  any  such  rule  or  order  as  aforesaid  for  taking  ^uS  re! 
examinations  under  this  act,  and  he  is  hereby  requireil  J^J^**** 
to  make,  if  need  be,  a  special  report  to  the  court  in 
^which  such  proceedings  are  pending,  touching  such 
examination,  and  the  conduct  or  absence  of  any  wit* 
ness  or  other  person  thereon  or  relating  thereto ;  and 
the  court  is  hereby  authorized  to  institute  such  pro- 
ceedings and  make  such  order  and  orders  upon  such 
report  as  justice  may  require,  and  as  may  be  instituted 
and  made  in  any  case  of  contempt  of  the  coart. 

37.  The  costs  of  every  application  for  any  rule  or  Coitiofmie 
order  to  be  made  for  the  examination  of  witnesses  by  JSi^be*^' 
virtue  of  this  act,  and  of  the  rule  or  order  and  pro-  the  diiere- 
ceedings  thereon,  shall  be  in  the  discretion  of  the  conrt  \Surt,  ^  * 
or  judge  by  whom  such  rule  or  order  is  made. 

This  and  the  preceding  section  follow  the  language  of  the 
StaL  1  Will.  4,  c. 22,  ss.  8,  9) ;  see  note  to  s.  47  (ante,  p.  247). 

If  the  order  does  not  proTide  for  costs,  none  can  be  had ;  see 
Smirk  ▼.  G.  W.  R,  Company  (6  E.  &  B.  405 ;  L  J.  25,  Q.  B.  279); 
and  Siilweli  v.  JUek  (4  H.  &  N.  468) ;  whence  it  would  seem 
that  this  section  applies  \o  proceedings  under  section  51  {amtt, 

Inspection  of  Premises  and  Chattels. 

58.  Either  party  shall  be  at  liberty  to  apply  to  the  J"*K21^ 
comt  or  a  judge  for  a  rule  or  order  for  the  inspection  i»artim  or 
by  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any  ^^^n^***"' 
real  or  personal  property,  the  inspection  of  which  may 
be  material  to  the  proper  determination  of  the  question 
in  dispute  ;  and  it  shall  be  lawful  for  the  court  or  a 
judge,  if  they  or  he  think  fit,  to  make  such  rule  or 
order  upon  such  terms  as  to  costs  and  otherwise  as 
such  court  or  judge  may  direct :  provided  always,  that 
nothing  herein  contained  shall  affect  the  provisions  of 
The  Common  Law  Procedure  Act,  1862,"  or  any 
previouB  act,  as  to  obtaining  a  view  by  a  jurv :  pro- 
vided also,  that  all  rules  and  regulations  now  m  force 
and  applicable  to  the  proceedings  by  view  under  the 
said  kst-mentioned  act  shall  be  held  to  apply  to  pro- 
ceedings  for  inspection  by  a  jury  imder  the  provisions 
of  this  act,  or  as  near  thereto  as  may  be. 

By  the  C.  L.  P.  A.  1852.  s.  114(afifff,  p.  100),  the  fonner  writ  cf 
view  was  abolished,  and  a  new  proceeding  substituted. 
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/fupecfjofi 
y/Kler  JPatent 
Ad. 


Rule  or 
order  for 
•ummonlng 
Jury. 


The  remoYal  of  obstructions  to  in«Kpection,  may  be  ordered  as 
incident  thereto  (Bemnett  ▼.  Griffiths,  3  E.  &  B.  467 :  L.  J.  90, 
Q.  B.  98)}  see  also  IVhiU  ▼.  Storey  (43  L.  T.  91,  Ex.  T.  T. 
1867). 

See  also  an  order  for  inspection  of  real  property  made  in  Chan- 
cery by  Stuart,  V.  C,  and  revised  by  the  Loids  Justices  in  Emaer 
V.  BarweUiH  W.  R.  300 ;  S.  C.  on  appeal,  1  De  O.  F.  &  J.  529). 

A  somewhat  similar  power  to  grant  inMpeetion  was  cwifeired  on 
the  Courts  of  Common  Law  by  the  Patent  Law  Amendment  A^ 
1852,  s.  42.  Under  that  statute  it  has  been  held  that  an  applica- 
tion to  inspect  the  defendant's  machinery  may  be  made  before 
the  delivery  of  the  declaration,  in  an  action  for  infringement  of 
the  plaintiff's  patent ;  but  such  inspection  will  not  be  granted  as 
of  course,  or  without  the  party  applying  for  it  showing  that  the 
inspection  is  material  for  the  purposes  of  the  action  {Amiet  f. 
Keltey,  L.  J.  22,  Q.  B.  84,  Bail  Court,  Crompton,  J.).  In  an 
action  for  the  infringement  of  a  patent,  the  court  would  not, 
under  the  above  section  of  the  Patent  Law  Amendment  Art, 
1852,  grant  an  order  for  an  inspection  of  a  machine  in  a  second 
action,  after  a  first  action  in  which  inspection  by  the  plaintiff  and 
two  scientific  witnesses  had  been  had  ( Shaw  v.  Bamk  rf  Emf^mdj 
L.  J.  22,  Ex.  210).  The  affidavit  in  support  should  atleast  allege 
that  there  is  such  a  machine,  and  that  the  plaintiff  has  reason  to 
believe  it  an  infringement  of  his  patent ;  and  it  has  been  held 
not  to  be  sufficient  to  allege  merely  **  that  the  machine  used  bj 
the  defendant  is  the  same  for  which  the  plaintiff  baa  obtained  a 
patent '^  \^Shaw  v.  Bank  rf  Englandt  L.  J.  22,  Ex.  26). 

In  an  action  for  infringement  of  a  patent  relating  to  type;  in- 
spection and  delivery  for  the  purpoae  of  analysis,  of  a  portion  of 
the  type  used  by  the  defendant,  has  been  ordered  in  Chancery 
{Patent  Type  Fimnding  Company  v.  Waiter,  John.  727)  after  it  bad 
been  refused  at  law  {Patent  Type  Founding  Comptmy  v.  lAoyd^  d 
H.  &  N.  192).  See  Holland  v.'  Fox  (3  £.  &  B.  977  ;  L.  J.  23,  Q. 
B.  211,  357);  r%di  v.  Smith  (i  £.  &  B.  969.  L.  J.  23,  a  B- 
342) ;  and  Meadows  v.  Kirkman  (L.  J.  29,  Ex.  205). 

59.  The  several  courts,  or  any  judge  thereof  itaj 
make  all  such  rules  or  orders  upon  the  sheriff  or  other 
person  as  maj  be  necessary  to  procure  the  attendance 
of-  a  special  or  common  jury  for  the  trial  of  anj  cause 
or  matter  depending  in  such  courts,  at  such  time  vid 
place,  and  in  such  manner,  as  they  or  he  may  think 
fit. 


Examination 
of  Judgment 
debtor  as  to 
debta  due  to 
him. 


Attachment  of  Debts. 

60.  It  shall  be  lawful  for  any  creditor  who  has  ob- 
tained a  judgment  in  any  of  the  Superior  Courts  to 
apply  to  the  court  or  a  judge  for  a  rule  or  order  that 
the  judgment  debtor  should  be  orally  examined  as  tu 
any  and  what  debts  are  owing  to  him  before  a  master 
of  the  court,  or  such  other  person  as  the  court  or  judge 
shall  appoint ;  and  the  court  or  judge  may  make  socb 
rule  or  order  for  the  examination  of  such  judgment 
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debtor,  and  for  the  production  of  anj  books  or  docu* 
ments,  and  the  examination  shall  be  conducted  in  the 
same  manner  as  in  the  case  of  an  oral  examination  of 
an  opposite  party  before  a  master  under  this  act. 

The  serrice  of  the  rule  or  order  should  either  be  personali  or  be 
brottgfat  to  the  knowledge  of  the  judgment  debtor  (Mtuon  v.  Mug- 
gfrutgt^lSC,  B.  642). 

As  to  the  oral  examination,  see  s.  58  (ante,  p.  261). 

See  as  to  cases  in  which  the  judge  may  refuse  to  interfere,  upon 
the  ground  that  the  remedy  would  be  worthless  or  vexatious,  C. 
L.  P.  A.  1860,  s.  28,  poit. 

As  to  attachment  for  disobedience  to  an  order  made  under  this 
sectioD,  see  Hill  ▼.  Olen  (26  L.  T.  62, 107,  Ex.  M.  T.  1655). 

61.  It  shall  be  lawful  for  a  judge,  upon  the  ex  parte  Judge  may 
application  of  such  judgment  creditor,  either  before  or  uchment  of 
sHeT  sach  oral  examination,  and  upon  affidavit  by  debu. 
himself  or  his  attorney  stating  that  judgment  has  been 
recorered,  and  that  it  is  still  unsatisfied,*  and  to  what 
amount,  and  that  anj  other  person  is  indebted  to  the 
judgment  debtor,  and  is  within  the  jurisdiction,  to 
order  that  all  debts  owing  or  accruing  from  such  third 
person  (hereinafter  called  the  gaiiiishee)  to  the  judg- 
ment debtor  shall  be  attached  to  answer  the  judgment 
debt ;  and  bj  the  same  or  any  subsequent  order  it  may 
be  ordered  that  the  garnishee  shall  appear  before  the 
jadge  or  a  master  of  the  court,  as  such  judge  shall 
appoint,  to  show  cause  why  he  should  not  pay  the 
judgment  creditor  the  debt  due  from  him  to  the  judg- 
ment debtor,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  judgment  debt. 

StwAU,  die  order  for  altaehment  under  the  earlier  part  of  this 
section  may  be  sustained,  although  the  court  discharge  an  order 
for  pojpment  to  the  execution  creditor  (Sparks  y.  Younge,  8  Ir. 
Com.  Law  Rep.  2^1,  Ex.,  where  the  cases  are  collected  and  dis- 
eased by  Pigott,  C.  B.). 

A  party  to  an  interpleader  issue,  who  has  obtained  an  order  for 
bis  oosta,  is  a  judgment  creditor  within  this  section  {Hartley  v. 
SUmweU,  1  B.  &  S.  1 ;  L.  J.  30,  a  B.  223). 

An  executor  of  a  judgment  creditor,  who  has  not  made  him- 


*  A  JndgBiMit  debt  cannot  be  lald  to  be  anMtltfied  within  the  meaning  of 
thb  Mctkni,  when  the  Judgment  debtor  has  been  taken  in  execution  under 
&«a.  «a.  (  JamvJde  t.  Parker,  6  H.  ft  N.  481 ;  L.  J.  30,  Ex.  237);  and  where 
the  plalDCfcff  haa  sued  In  a  county  court  the  Judgment  debtor  on  his  Judgment 
m  the  auperlor  court,  and  has  obtained  an  order  for  payment  by  instal- 
meats,  some  of  which  have  been  paid,  the  court  will  not  make  an  attach - 
BWBt  erdcT  under  this  section  {Jonet  ▼.  Jtnner,  L.  J.  25,  Ex.  319);  but  a 
jadgm«nt  eiedltor  Is  not  prerented  from  obtaining  an  order  for  attaching  a 
debt  due  to  his  debtor,  by  reason  of  the  garnishee  having  been  taken  and 
lemaiaiag  In  execution  for  that  debt  by  the  first  Judgment  debtor  {Marfta 
T.  Hmrikv,  Bartkt  t.  Shemmdlt  1  B.  ft  B.  1 ;  L.  J.  80,  Q.  B.  223). 

D.  N 
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jelf  a  party  to  the  judgment,  cannot  proceed  under  this  aectioa 
{Baynard  v.  Swtwums,  6  £.  &  B.  59 ;  L.  J.  24, Q.  B.  2StZ). 

As  a  general  rule,  where  a  judgment  debt  remains  unsatisfied, 
if  the  execution  debtor  could  maintain  against  the  intended  gar- 
nishee an  action  to  recover  the  debt,  which  the  execution  creditor 
seeks  to  attach,  an  attachment  order  may  be  obtained  under  this 
section,  provided  the  execution  creditor  could  sue  out  a  writ  of 
ft*  fa.  against  the  execution  debtor  (Jones  t.  Jenner,  L.  J.  25,  Ex. 
319,  per  Bramwell.  B.,  and  MUler  ▼.  Mym»,  1  E.  &  £.  1075 ;  S,  C. 
nib  nom.  Miller  v.  fFyim,  L.  J.  28,  Q.  B.  324). 

DtUt  attach'        The  following  are  instances  of  debts  held  to  be  attachaUet — 
«^'>>  A  debt  of  unascertained  amount  (id  cerium,  Sec.)  (Damiel  r, 

McCarthy,  7  Ir.  Com.  Law  Rep.  261,  Q.  B.). 

A  debt  due  to  one  or  more  of  several  joint  judgment  debtcH^ 
(Miller  ▼.  Mynn,  ubi  supra). 

A  debt  due,  but  not  payable  until  a  future  time  (Sparks  ▼. 
Tomtge,  8  Ir.  Com.  Law  Rep.  251,  Ex.:  the  judgment  in  this 
case  merits  attention). 

The  proceeds  of  an  execution  in  the  hands  of  the  slieriff 
(Murray  ▼.  Simpson,  8  Ir.  Com.  Law  Rep.  A  pp.  xlv.  Ex.). 

Rent  due  in  the  hands  of  a  tenant  (Milchell  t.  Lee,  L.  R.  2, 
Q.  B.  259). 

Funds  in  the  hands  of  the  official  manager  of  a  company  in 
course  of  being  wound  up,  may  be  attached  by  a  judgment  cre- 
ditor of  the  company  {Ex  parte  Turner,  Re  Warwick  and  Wor^ 
eester  Railway  Company,  2  De  G.  &  J.  354 ;  L.  J.  30,  Ch.93);  bat 
see  De  Winton  ▼.  Brecon,  Mayor,  S^e.  (28  Beav.  200),  as  to  the 
consequences  of  obtaining  under  a  garnishee  order,  but  without 
leave  of  the  Court  of  Chancery,  payment  by  a  receiver  of  moDief 
which  he  had  been  directed  by  the  Court  of  Chauoery  to  pay 
over  to  the  judgment  debtor. 

A  debt  due  to  the  estate  of  a  deceased)  is  attachable  upoo  a 
judgment  against  his  executor  ^ua  executor  (Barton  v.  Roberts, 
§  H.  &  K.  93;  L.  J.  29,  Ex.  484);  and  payment  may  be  en- 
forced notwithstanding  a  decree  for  administration  made  subse- 
quent to  the  order  for  atuchment  (Fowler  ▼.  Roberts,  2  Gifil  226). 

It  would  seem  that  the  pension,  as  distinguished  from  half  pay, 
of  a  retired  Indian  officer  is  liable  to  be  attached  (Dent  v.  Deet, 
L.  R.  I  P.  &  D.  366). 

IMA  not  The  following  debts,  or  rather  alleged  debts,  have  been  held 

attaekabie.        not  to  be  attachable  under  this  section : — 

A  bond  of  indemnity  against  costs,  given  by  a  third  person  to 
the  judgment  debtor  (upon  a  nonsuit),  to  induce  him  to  bring 
the  action  against  the  judgment  creditor  (/oAiuoa  y.  Diamond,  II 
Ex.  73  ;  L.  J.  24.  Ex.  217,  sci./a.). 

Debts  bond  /tde  assigned  by  the  judgment  debtor  before  judg- 
ment (Hirsch  V.  Coatee,  18  C.  B.  757);  or  before  the  order  for 
attachment  (  Wise  v.  Birkenshaw,  L.  J.  29,  Ex.  240 ;  and  see,  as 
to  foreign  attachments  out  of  the  Mayor*8  Couort,  Webster  v. 
Webster,  31  Beav.  393;  L.  J.  31,  Ch.  655). 

Money  paid  into  court  in  an  action  brought  by  iSbe  judgment 
debtor,  but  wherein  judgment  has  not  been  obtained  (Jma  t. 
Brown,  29  L.  T.  79,  C.  P.  E.  T.  1857). 

Money  in  the  hands  of  a  receiver  under  the  Court  of  Chan- 
oery  {Ames  v.  Birkenkead  Docks,  20  Beav.  332;  and  see  De 
Winton  V.  Brecon,  Mayor,  S^c,  ubi  supra). 

Superannuation  allowance  payable,  under  a  mere  resolution  of 
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the  board  of  directon,  to  a  clerk  of  the  Eait  Ifldia  Company, 
ouderi^S  Geo.  3,  c.  195,  a.  93  (Imut  v.  Eati  India  Companff  17 
G.  B.  351),  upon  the  ground  of  itg  being  informally  granted,  an4 
hence  a  mere  gratuity.    See  Dent  v.  Dent  (ubi  tupra), 

A  debt  due  to  judgment  debtora,  who,  by  act  of  parliament, 
were  bound  to  pay  their  creditoia,  pari  patsu  ( Kemneii  ▼.  fVeet- 
miniter  Improvement  Commissioners,  11  Exch.  349.) 

A  debt  due  to  the  wife  of  the  judgment  debtor,  upon  a  spe- 
cialty given  to  her  dmm  seta  (Dingley  v.  Bebinsomt  L.  J.  26,  Ex. 
6$). 

A  ?erdict,  before  judgment,  in  an  action  for  breach  of  coil> 
tract,  for  unliquidated  damagea  (Jones  v.  Tkempson,  I  £.  &  B. 
63). 

A  verdict,  before  judgment,  in  an  action  upon  a  policy  of 
marine  insurance,  where  attached  qua  verdict  {Dresser  v.  Jomes, 
6  C.  B.,  N.  S.  429 ;  L.  J.  28,  C.  P.  281). 

A  dividend  payable  in  bankruptcy  (Boifs  v.  Simpson,  8  Ir. 
Com.  Law  Rep.  523,  Ex. ;  Gilmour  v.  Simpson,  lb,  App.  xxxviii., 
Ex.;  Dawson  v.  Maliey,  L.  R.  Ir.  1  Ek.  207). 

The  mere  probability  of  money  becoming  due,  aa  in  the  eaw 
of  accruing  salary,  is  not  attachable  as  an  accruing  debt. 

62.  Service  of  an  order  that  debts  due  or  accrping  order  for  At- 
to  the  judgment  debtor  shall  be  attached,  or  notice  wnd^ebti.'' 
thereof  to  the  garnishee,  in  such  manner  as  the  judge 
shall  direct,  shadl  bind  such  debts  in  his  hands. 

• 

From  the  time  of  service,  the  order  binds  the  attached  debla 
in  the  hands  of  the  garnishee,  but  subject  to  the  operation  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  s.  184;  and,  therefore, 
if  the  judgment  debtor  becomes  bankrupt  before  the  debt  ia  ac- 
tually paid  under  the  order,  the  debt  passes  to  his  assignees  and 
the  attachment  fails  (  Holmes  v.  Tutton,  5  E.  &  B.  65  ;  and  see 
Turner  v.  Jones,  1  H.  &  N.  878 ;  Tilburff  v.  Broum,  L.  J.  30, 
Q.  B.  46).  As  to  the  effect  of  the  judgment  debtor  making  an 
assignment  for  the  benefit  of  his  creditors,  see  Wood  v.  Dunn 
(L.  R.  1  (t  B.  77  ;  reversed  in  Ex.  Ch.,  L.  R.  2  Q.  B.  73). 

An  attachment  overridea  the  general  lien  of  an  attorney,  or 
rather  his  right  to  the  equitable  interference  of  the  court  {Hough 
V.  Edwards,  1  H.  3e  N.  171  ;  see  also  Verity  v.  Wyld,  4  Drew.  427  ; 
L  J.  28,  Ch.  561;  and  The  Olive,  1  Sw.  Adm.  Rep.  423);  but 
where  a  judgment  creditor  received  from  a  garnishee  the  amount 
of  his  claim,  before  an  order  for  payment,  and  with  notice  of  the 
particular  lien  (or  rather  equitable  right)  of  the  attorney  of  the 
judgment  debtor  for  his  costs  in  the  action,  he  was  compelled  to 
refund  to  the  attorney  (EisdeU  v.  Coningham,  L.  J.  28,  Ex.  218; 
see  also  Sympson  ^,Prothero,  L.J.  27,  Ch.  671).*     See  as  to  pro- 

•  By  the  2S  ft  S4  Viet.  c.  127,  i.  28,  it  is  enacted  that,  "  In  eTery  ease  In 
which  an  attorney  or  tollcitor  shall  be  employed  to  prosecute  or  derend  any 
suit,  matter  or  proceeding  in  any  court  of  Justice,  it  shall  be  lawful  for  the 
coort  or  Judge  before  whom  any  such  suit,  matter  or  proceeding  has  been 
heard,  or  shall  be  depending,  to  declare  such  attorney  or  solicitor  entitled  to 
a  charge  upon  the  property  recoTcred  or  preserved,  and  upon  such  declara- 
tioD  being  made,  such  attorney  or  solicitor  shall  have  a  charge  upon  and 
a^inst,  and  a  right  to  payment  out  of  the  property,  of  whatsocTer  nature, 
tenure  or  kind  the  same  may  be,  which  shaJI  have  been  recovered  or  pre> 
served  through  the  instrumentality  of  anv  such  attorney  or  solicitor,  for  the 
taxed  costs,  charges  and  expenses  of  or  in  reference  to  such  suit,  matter  or 
proceeding }  and  it  ahall  be  lawfbl  for  such  court  or  Judge  to  make  such 
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tection  of  peraont  having  t  lien  or  chai^  upon  the  debt  att«ch«^ 
in  the  hands  of  the  garnishee,  C.  L.  P.  A.  1860,  n.  29—^1. 
pott. 

It  seems  doubtful  whether  notice  of  a  prior  attachment  out  of 
the  Mayor's  Court,  London,  interferes  with  the  operation  of  an 
order  under  this  section ;  it  certainly  does  not  when  tach  notice 
is  served  out  of  the  limits  of  the  city  {Newman  v.  Rifok,  4  C  B. 
N.  S.  484)  i  and  it  has  been  held  {Redhead  v.  WiUtm,  29  Beav. 
521 ;  better  L.  J.  30,  Ch.  577),  that  a  foreign  attachment  out  of 
the  Mayor's  Court  creates  no  priority  in  the  administration  of 
assets  in  Chancery. 

The  order  served  should  be  strictly  regular  {Cooper  ▼.  BUym, 
L.  J.  27,  Ex.  446). 

63.  If  the  garnishee  does  not  forthwith  pay  into 
court  the  amount  due  from  him  to  the  judgment  debtor, 
or  an  amount  equal  to  the  judgment  debt,  and  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to 
the  judgment  debtor,  or  if  he  does  not  appear  upon 
summons,  then  the  judge  may  order  execution  to  issue, 
and  it  may  be  sued  forth  accordingly,  without  any 
previous  writ  or  process,  to  levy  the  amount  due  from 
such  garnishee  towards  satisfaction  of  the  judgment 
debt. 

See  forms  of  /.  fa.  in  R.  G.,  M.  V.  1854,  Sched.  22  and  23, 
poit» 

A  composition  deed  executed  by  a  garnishee  under  s.  192  of 
the  Bankruptcy  Act,  1861,  is  a  bar  to  an  execution  issued  against 
him  under  this  section,  to  the  same  extent  that  it  is  a  bar  to  an 
execution  on  a  judgment  {Kent  v.  Tomkinton,  L.  R.  2  C.  P.  502 > 


Judge  may  54,  jf  the  garnishee  disputes  his  liability,  the  judge, 
ment  credftor  instead  of  mfJciug  an  order  that  execution  shall  issue, 
niihee  *""  ^^J  order  that  the  judgment  creditor  shall  be  at  liberty 
to  proceed  against  the  garnishee  by  writ,  calling  upon 
him  to  show  cause  why  there  should  not  be  execution 
against  him  for  the  alleged  debt,  or  for  the  amount 
due  to  the  judgment  debtor,  if  less  than  judgment 
debt,  and  for  costs  of  suit ;  and  the  proceedings  upon 


order  or  orden  for  taxation  of  and  for  raising  and  payment  of  such  eoiti, 
charges  and  expenses  oat  of  the  said  propertf,  as  to  such  court  or  Judge 
shall  appear  iust  and  proper :  and  all  conveyances  and  acts  done  to  defest, 
or  which  shall  operate  to  defeat,  such  charge  or  right,  shall,  unlets  msdc  to 
a  b<md,fide  purchaser  for  value  without  notice,  be  absolutely  void  and  of  so 
effect  as  against  such  charge  or  right :  provided  always,  that  no  such  order 
shall  be  made  by  any  such  court  or  Judge  in  any  case  in  which  the  right  to 
recover  payment  of  such  coats,  charges  and  expenses  is  banred  by  soy 
statute  of  limiutlons." 

The  coujl  will  make  an  order  under  this  section  even  though  the  cttstt  of 
the  client,  who  had  died,  was  being  administered  in  chancery  ( WQam  t. 
Boody  S  H.  ft  C.  148 ;  L.  J.  88  Ex.  SG4).  The  section  has  been  held  to  apply 
to  the  Court  of  Admiralty  {The  PhiUipvyt,  L.  R.  I  Ad  &  Ecc  809;  Tht  Jff^ 
Davis,  17  L.  T.  N.  S.  151,  M.  T.  1867).  In  this  latter  ease  Dr.  Phniiraore  held 
that  a  garnishee  order  attaching  an  amount  decreed  to  be  paid,  did  not  orer- 
ride  the  lien  given  by  this  section  to  the  attorney. 

See  also  R.  O.,  H.  T.  1883,  r.  68,  pott. 
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Buch  writ  shall  be  the  same,  as  nearly  as  may  be,  as 
upon  a  writ  of  revivor  issued  under  "  The  Common 
Law  Procedure  Act,  1852." 

The  dispute  must  be  sulratantial  (Newman  v.  Rook,  4  C.  B., 
N.  S.  434),  and  bond  fide  ( mse  t.  Birkenshaw,  L.  J.  29,  Ex. 
240}. 

A  writ  was  refused  in  Riehardton  v.  Greavet  (10  W.  R.  45,  Ex. 
M.  T.  1861);  where  an  action  for  the  same  cause  was  already 
pending  between  the  judgment  debtor  and  the  garnishee,  and  no 
collusion  was  shown. 

The  costs  of  proceeding  by  writ  under  this  section  abide  the 
event,  and  no  onier  is  necessary  under  s.  67  (poet,  p.  270) ;  John- 
son  ▼.  Diamond  (11  Exch.  431). 

If  the  judgment  creditor  declines  to  proceed  by  writ,  the  at- 
tachment may  be  discharged,  and  the  judgment  creditor  be 
ordered  to  pay  the  costs  ( mntle  v.  IVilUama,  8  H.  &  N.  288);  but 
the  court  wilt,  unless  quite  satisfied  that  the  debt  is  not  liable  to 
attachment  allow  the  judgment  creditor  to  proceed  by  writ  (Sey- 
mour ▼.  Corporation  qf  Brecon,  L.  J.  29,  Ex.  243). 

See  forms  of  proceedings,  R.  G.,  M.  V.  1854,  sched.  24 — 31, 
pott, 

65.  Payment  made  by  or  execution  levied  upon  the  oamithee 
garnishee  under  any  such  proceeding  as  aforesaid  shall  ^^•****^''*' 
be  a  valid  discharge  to  him  as  against  the  judgment 
debtor  to  the  amount  paid  or  levied,  although  such 
proceeding  may  be  set  aside  or  the  judgment  reversed. 

Semble,  that  payment  by  the  garnishee  to  the  judgment  cre- 
ditor, upon  notice  of  attachmentf  is  no  discharge  of  the  debt  due 
from  the  garnishee  to  the  judgment  debtor ;  but  there  must  be  a 
judge's  order  for  payment  (Turner  ▼.  Jones,  1  H.  &  N.  878;  see 
also  Lockwood  v.  Nash,  18  C.  B.  536). 

As  to  payment  under  a  garnishee  order  where  the  defendant 
has  become  bankrupt  or  executed  a  composition  deed,  see  s.  62, 
n.  {ante,  p.  266). 

A  garnishee  order  cannot  be  reviewed  in  the  Court  of  Admi- 
ralty i  and  therefore  the  payment,  under  a  garnishee  order,  of 
costs  pronounced  due  to  a  successful  party  by  decree  of  the  Court 
of  Admiralty,  is  satisfaction  of  the  decree  (The  Olive,  1  Sw.  Adm. 
Rep.  423). 

It  has  been  held  in  Ireland,  where  a  judgment  creditor  had 
obtained  a  charging  order,  attaching  the  dividends  on  stock  in  the 
books  of  the  Bank  of  Ireland,  which  order  had  been  duly  served 
upon  the  Bank,  that  the  Bank  was  responsible  for  the  payment 
of  such  dividends  to  another  judgment  creditor,  who,  subse- 
quently to  the  date  of  such  charging  order,  had  obtained  in 
another  Court,  not  only  another  chaining  order  attaching,  but 
also  an  absolute  order  for  the  payment  of  such  dividends  (iSala- 
man  v.  Donovan,  10  Ir.  Com.  Law  Rep.,  App.  xili.  Q  B.). 

See  as  to  rights  of  persons  claiming  a  lien  or  charge  upon  the 
debt  attached  in  the  hands  of  the  garnishee,  C.  L.  P.  A.  1860, 
8S.29— 31,po«f. 

See  form  of  a  plea  of  attachment  in  Bullen  and  Leake's  Pre- 
cedents of  Pleadings,  2nd  edit.,  p.  428. 

^.  In  each  of  the  Superior  Courts  there  shall  be  Attachment 
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book  to  be      kepi  Bi  the  master's  office  a  debt  attadnnent  book,  md 

masters  o^^     in  such  book  entries  shall  be  made  of  the  attachment 

each  court,     and  proceedings  thereon,  with  names^  dates  and  stete- 

ments  of  the  amount  recovered,  and  otherwise ;  aod 

the  mode  of  keeping  such  book  shall  be  the  same  in 

all  the  courts ;  and  copies  of  any  entries  made  therein 

may  be  taken  hj  any  person,  upon  application  to  anj 

master. 

Costs  of  ap-        67.  The  costs  of  any  application  for  an  attachment 

plication.       q£  ^^Y)t  under  this  act,  and  of  any  proceedings  arising 

fron)  or  incidental  to  such  application,  shall  be  in  the 

discretion  of  the  court  or  a  judge. 

See  WiniU  y.  WilUam^  3  H.  &  N.  288,  cited  a.  64,  n.  {mate, 
ip.  269). 

The  usuft]  form  of  a  garnishee  order  coDtaios  no  directioo  as 
to  coats. 

Mandamus. 
Action  for  68.  The  plaintiff  in  any  action  in  any  of  the  Supe- 

to^nlbreethe  ^^^^  Courts,  cxcept  replevin  and  ejectment,  may  in- 
performance  doi^sc  upou  the  Writ  and  copy  to  be  served  a  notice  that 
'*  '  "  the  plaintiff  intends  to  claim  a  writ  of  mandamus,  and 

the  plaintiff  may  thereupon  claim  in  the  declaration, 
either  together  with  any  other  demand  which  may 
now  be  enforced  in  such  action,  or  separately,  a  writ 
of  mandamus  commandii^  the  defendant  to  fulfil  anj 
duty  in  the  fulfilment  of  which  the  plaintiff  is  per- 
sonally interested. 

The  "  duty  "  that  a  defendant  may,  under  this  section,  he  corn* 
manded  to  fulfil,  must  be  one  of  a  |mblic,  or  qwni  public  nature ; 
as  well  as  one  in  which  the  plaintiff  has  a  personal  interest; 
and  therefore  a  mandamut  will  not  lie  to  compel  the  performance 
of  a  mere  personal  contract  {Benson  ▼.  Pas/,  6  E.  &  B.  273);  but 
it  has  been  held  to  lie  at  the  suit  of  the  administrator  of  a  de- 
oeased  shareholder  in  a  company  incorporated  by  royal  charter, 
to  compel  registration  of  his  title  {NorrU  v.  Irish  Land  Gow^say, 
8  E.  &  B.  512,  where  Benson  v.  Paul  is  somewhat  explained); 
also  at  the  suit  of  a  shareholder  in  a  joint  stock  company  against 
the  company  to  compel  them  to  restore  bis  name  on  the  register, 
the  company  having  allowed  a  transfer  of  his  shares  by  a  forged 
transfer  deed  ( Swan  v.  North  British  Australasian  Company,  7  H. 
&  N.  603 ;  L.  J.  81,  Ex.  425 ;  and  in  Ex.  Ch.,  2  H.  »  C.  175 ; 
L.  J.  32,  Ex.  273). 

A  claim  for  a  mandamus  has  been  sustained  under  this  section, 
at  the  suit  of  an  architect,  employed  by  improvement  commis- 
sioners, to  compel  the  levying  a  rate  to  defray  the  amount  of  his 
charges,  collaterally  ascertained  in  the  same  soit  by  the  verdict 
of  a  jury  <  Ward  v.  Lowndes,  1  E.  fie  E.  940 ;  L.  J.  28,  Q.  B.  265, 
and  affirmed  in  error,  1  E.  &  E.  956  ;  L.  J.  29,  Q.  B.  40 ;  see 
also  Worthington  v.  HuUon,  L.  R.  1  Q.  B.  63  ;  L.  J.  35.  Q.  B.  61. 
and  cases  therein  cited  ;  also  by  a  landowner  who  has  had  notice 
from  a  railway  company  that  they  require  to  take  his  land,  under 
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tlM  compulsory  elames  of  the  Lands  Clauses  Act,  1840,  to  compel 

the  compsDy  to  issue  th%ir  warrant  to  the  sheriff  to  summon  a  jury 
to  assess  the  Tslue  of  the  land  {Fotherby  v.  Metrap.  Raiiway  Grai- 
jMfiy,  L.  R.  2  C.  P.  188). 

The  action  may  be  maintained  even  though  no  actual  damage 
has  been  sustained  (Id.) 

But  the  courts  will  use  their  discretion  as  to  allowing  the  writ 
to  go,  even  though  the  plaintiff  has  a  good  cause  of  action  in  re- 
spect of  the  plaintiffs  breach  of  duty  (Niekoii  ▼.  Alient  1  B.  &  S. 
916 ;  and  in  Ex.  Ch.,  1  B.  &  S.  934 ;  L.  J.  31,  Q.  B.  283). 

An  action  of  wMndamus  under  this  act,  like  the  prerogative 
writ  of  mandamus,  is  not  applicable  where  there  is  any  other 
remedy  at  law.  Thus  it  is  not  maintainable  against  the  clerk 
to  commissioners  under  a  local  act,  for  work,  &c.,  done  for  them, 
where  it  is  not  alleged,  and  it  does  not  appear,  that  they  became 
indebted  as  such  commissioners,  or  became  otherwise  than  per- 
sonally indebted  ;  or  that  the  work,  &c.,  was  in  execution  of  the 
local  act,  or  that  they  would  have  power  to  levy  rates  for  pay- 
ment, or  that  there  is  any  charge  on  the  rates.  And  even  if 
such  an  action  is  maintainable  in  such  a  case,  it  is  barred  by  the 
Statute  of  Limitations,  when  six  years  have  elapsed  since  they 
became  indebted  {Bush  v.  Beavan,  1  H.  &  C.  500  i  L.J.,32  Ex. 
64), 

Under  section  35  of  the  Companies  Act,  1862  (25  &  26  Vict   Oompanim 
e.  89),  a  person  who  is  aggrieved  by  his  name  being,  without  ^^1M^> 
sufficient  cause,  omitted  from,  or  inserted  in  the  register  of  a 
company  under  that  act,  may  avoid  the  delay  and  expense  of  a 
mandamus,  by  a  summary  application  under  that  section    to 
either  of  the  superior  courts  of  law  or  equity,  or  to  a  judge  in 
chambers,  and  the  court  may  thereupon  order  the  rectification 
of  the  register ;  the  section  gives  power  to  the  court  (if  one  of 
common  law)  if  they  think  proper,  to  direct  an  issue  to  be  tried 
in  which  any  question  of  law  may  be  raised  and  error  or  an  ap- 
peal, in  the  manner  directed  by  the  C  L.  P.  A.  1854  (antet  p. 
240),  may  be  brought  thereon.    The  Companies  Act,  1867  (30   amprnfti 
k  81  Vict  c.  131)  8.  26,  enacts  that  the  transferor  of  shares  Act,  1967, 
may,  under  the  above  section,  apply  to  have  the  name  of  the  ''  ^' 
transferee  entered  on  the  register  in  like  manner  as  if  the  appli- 
cation was  made  by  the  transferee.    On  the  construction  of  the 
above  sections,  see  iVard  and  Henry' t  Cast  (L.  R.  2  Ch.  431). 


Declaration 
In  action  for 
maadamua. 


69.  The  declaration  in  sncli  action  shall  set  forth 
sufficient  grounds  upon  which  such  claim  is  founded, 
and  shall  set  forth  that  the  plaintiff  is  personallj  in- 
terested therein,  and  that  he  sustains  or  maj  sustain 
damage  bj  the  non-performance  of  such  duty,  and  that 
performance  thereof  has  been  demanded  bj  him,  and 
refused  or  neglected. 

The  specific  amount  of  a  debt  sought  to  be  recovered  by  man- 
damui  need  not  be  ascertained  upon  the  declaration  ( Ward  v. 
Lowndes,  1  E.  &  £.  940,  956). 

70.  The  pleadings  and  other  proceedings  in  anj  ac-  ProcMdinf^ 
tion  in  which  a  writ  of  mandamus  is  claimed  shall  be  foT^^ndr-* 
the  same  in  all  respects,  as  nearly  as  may  be,  and  costs  luua. 
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Judgment 
and  ozeea- 
tion. 


Form  of 

peremptoiy 

writ. 


Effect  of 
writ  of  man- 
damus, and 
proceedingB 
to  enforce  it. 


The  court 
may  order 
the  act  to  be 
done  at  the 
expense  of 
the  de- 
fendant. 


shall  be  recoverable  bj  either  party,  as  in  an  ordinair 
action  for  the  recovery  of  damages. 

As  to  the  applicability  of  the  Statute  of  Limitations  by  way  of 
plea,  see  Ward  ▼.  Lownde$  (1  E.  &  E.  940,  956);  and  Bmsh  t. 
Beavan{l  H.  &  C.  600). 

As  to  costs,  see  C.  L.  P.  A.  1860,  s.  S2,  poti, 

71.  In  case  judgment  shall  be  given  to  the  plaintiff 
that  a  mandamus  do  issue,  it  shall  be  lawful  for  the 
court  in  which  such  judgment  is  given,  if  it  shall  see 
fit,  besides  issuing  execution  in  the  ordinarj  waj  for 
the  costs  and  damages,  also  to  issue  a  peremptory  writ 
of  mandamus  to  the  defendant,  commanding  him  forth- 
with to  perform  the  duty  to  be  enforced. 

See  for  forms  of  judgment,  R.  G.,  M.  V.  1854,  sched.  32,  pe$t. 

72.  The  writ  need  not  recite  the  declaration  or  other 
proceedings,  or  the  matter  therein  stated,  but  shall 
simply  command  the  performance  of  the  duty,  aud  in 
other  respects  shall  be  in  the  form  of  an  ordinary  writ 
of  execution,  except  that  it  shall  be  directed  to  the 
party  and  not  to  the  sheriff,  and  may  be  issued  in  term 
or  vacation,  and  returnable  forthwith  ;  and  no  return 
thereto,  except  that  of  compliance,  shall  be  allowed, 
but  time  to  return  it  may,  upon  sufficient  grounds,  be 
allowed  by  the  court  or  a  judge,  either  with  or  without 
terms. 

See  as  to  costs,  C.  L.  P.  A.  1860,  s.  32,  pott. 

73.  The  writ  of  mandamus  so  issued  as  aforesaid 
shall  have  the  same  force  and  effect  as  a  peremptory 
writ  of  mandamus  issued  out  of  the  Court  of  Queen's 
Bench,  and,  in  case  of  disobedience,  may  be  enforced 
by  attachment. 

See  C.  L.  P.  A.  1860,  b.33,  post. 

74.  The  court  may,  upon  application  by  the  plain- 
tiff, besides  or  instead  of  proceeding  against  the  dis- 
obedient party  by  attachment,  direct  that  the  act  re- 
quired to  be  done  may  be  done  by  the  plaintiff  or 
some  other  person  appointed  by  the  court,  at  the 
expense  of  &e  defendant ;  and  upon  the  act  being 
done,  the  amount  of  such  expense  may  be  ascer- 
tained by  the  court,  either  by  writ  of  inquiry  or  re- 
ference to  a  master,  as  the  court  or  a  judge  may 
order;  and  the  court  may  order  payment  of  the 
amount  of  such  expenses  and  costs,  and  enforce  pay- 
ment thereof  by  execution. 
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See  for  form  of  writ  of  inquiry,  R.  G^  M.  V.  1854,  ached.  38, 

Frebogatite  Mandamus. 

75.  Nothing  herein  contained  shall  take  away  the  Prerogatife 
jurisdiction  of  the  Court  of  Queen's  Bench  to  grant  SJ^u^p"* 
^MTits  of  mandamus ;  nor  shall  any  writ  of  mandamus  ■^rred. 
issued  out  of  that  court  he  invalid  hy  reason  of  the 

right  of  the  prosecutor  to  proceed  hy  action  for  man* 
damns  under  this  act. 

See,  as  to  prero^tive  mandamui,  Corner's  Crown  Prac. ;  and 
Tapping  on  Mandamna. 

76.  Upon   application  hy  motion  for  any  writ  of  ProceediDgi 
mandamus  in  the  Court  of  Queen's  Bench,  the  rule  [JJ/{|^^V 
may  in  all  cases  he  absolute  in  the  first  instance,  if  the  mAndamut 
court  shall  think  fit ;  and  the  writ  may  bear  teste  on  ■<*«'«"'«*. 
the  day  of  its  issuing,  and  may  be  made  returnable 
forthwith,  whether  in  term  or  in  vacation,  but  time 

may  he  allowed  to  return  it,  by  the  court  or  a  judge, 
either  with  or  without  terms. 

77.  The  provisions  of  "  The  Common  Law  Proce-  Proceedings 
dare  Act,  1852,"  and  of  this  act,  so  far  as  they  are  S" '"rii^Jf 
applicable,  shall  apply  to  the  pleadings  and  proceed-  mandamus, 
ings  upon  a  prerogative  writ  of  mandamus  issued  by 

the  Court  of  Queen's  Bench. 

Thb  aection  removed  the  douht  which  had  ariaen,  whether  the 
enactments  as  to  pleading  of  the  C.  L.  P.  A.  1862,  ante,  applied  to 
proceedings  in  mandamus  {R»g»  v.  SaddUrt*  Companff,  cited  anie, 
p.  56). 

Specific  Delivert  op  Chattels. 

78.  The  court  or  a  judge  shall  have  power,  if  they  Speeifie  de- 
or  he  see  fit  so  to  do,  upon  the  application  of  the  chattels! 
plaintiff  in  any  action  for  the  detention  of  any  chattel, 

to  order  that  execution  shall  issue  for  the  return  of 
the  chattel  detained,  without  giving  the  defendant  the 
option  of  retaining  such  chattel  upon  paying  the  value 
assessed,  and  that  if  the  said  chattel  cannot  be  found, 
and  unless  the  court  or  a  judge  should  otherwise  order, 
the  sheriff  shall  distrain  the  defendant  by  all  his  lands 
and  chattels  in  the  said  sheriff's  bailiwick,  till  the  de- 
fendant render  such  chattel,  or,  at  the  option  of  the 
plaintiff,  that  he  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  of  such  chattel:  provided  that 
the  plaintiff  shall,  either  by  the  same  or  a  separate 
writ  of  execution,  be  entitled  to  have  made  of  the 
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defendant's  goods,  the  damages,  costs  and  interests  in 
such  action. 

Courts  of  equity  have,  from  a  very  early  period,  compelled  the 
return  of  specific  chattels.  This  jurisdiction  seems  formerlj  to 
hate  been  confined  in  its  exercise  to  cases  where  the  chattels 
were  of  peculiar  value  to  the  owner,  as.  for  instance,  heir-looms, 
jewellery,  articles  of  curiosity  or  antiquity,  family  pictures  (Purv 
▼.  Puteyt  1  Yern.  273 ;  Duke  of  Somertet  r.  Cookstm,  t  P.  Wou. 
389  ;  SavfUe  ▼.  Tanered,  1  Ves.  101 ;  FelU  ▼.  Read,  3  Yes.  71),  or 
title  deeds  {Brawn  ▼.  Broum,  1  Dick.  62 ;  PapiUion  ▼.  Foict,  2  P. 
Wms.  478 ;  Ford  ▼.  Peering,  1  Ves.  72 ;  Duneomhe  ▼.  Ma^er,  8 
Yes.  320;  Jackson  v.  Butler,  2  Atk.  306) ;  or  the  certificate  of  the 
registry  of  a  ship  (Oibton  ▼.  Ingo,  6  Hare,  125).  More  recendj 
it  has  been  laid  down  that  the  right  to  be  protected  in  the  use  or 
beneficial  enjoyment  of  property  m  specie,  is  not  confined  to 
articles  possessing  any  peculiar  or  intrinsic  value,  if  there  be 
any  fiduciary  relation  between  the  parties  (  ffood  v.  Rowcl^e,  S 
Hare,  304 ;  and  see  Linigen  v.  Simpson,  1  S.  &  S.  600). 

The  Court  of  Chancery  interferes  in  cases  of  detention  of  clist- 
tela,  because  in  the  action  of  trover,  damages  only  were  recovered ; 
while  in  detinue,  the  defendant  had  it  formerly  in  his  power,  if  be 
chose,  to  retain  the  article  upon  payment  of  the  value  as  assessed 
by  the  jury.  The  damages  recovered  in  either  action,  althoagh 
equal  to  the  intrinsic  value  of  the  article  detained,  might  be  wholly 
incommensurate  with  that  placed  upon  it  by  the  owner,  so  that 
damages  might  not  be  anything  like  adequate  compensation  to 
him  for  the  loss.  *'  The  Posey  Horn,  the  Patera  of  the  Duke  of 
Somerset"  (observes  Lord  Loughborough),  "were  things  of  that 
sort  of  value  that  a  jury  might  not  give  twopence  beyond  their 
weight"  *  •  In  all  cases  where  the  object  of  the  suit  is  not  sui- 
ceptible  of  compensation  by  damages,  it  would  be  strange  if  the 
law  of  this  country  did  not  afford  any  remedy.  It  would  be  a 
great  injustice  if  an  individual  cannot  have  his  property,  with- 
out being  liable  to  have  only  the  value  at  which  it  is  estimated 
by  people  who  have  not  his  feelings  upon  it  {Fells  v.  Read,  3 
Yes.  71). 

But  where  a  money  value  ad  hoc  has  been  put  upon  the  chattel 
by  the  plaintiff,  the  court  will  not  enforce  a  specific  delivery 
(  Dowling  V.  Betjemann,  2  Johns,  k  H.  544). 

The  Courts  of  Common  Law  have  now,  under  this  section, 
after  judgment  in  an  action  of  detinue,  the  same  jurisdiction  to 
compel  the  return  of  a  chattel  as  the  Court  of  Chancery,  but 
the  latter  Court  may  enforce  its  decrees  by  attachment,  while 
the  Courts  of  Common  Law  can  only  enforce  restitution,  under 
this  section,  by  distringas. 

The  assessment  of  the  value  of  the  chattel  detained  is,  by  the 
terms  of  this  section,  a  condition  precedent  to  the  exercise  of  the 
jurisdiction  conferred  upon  the  court;  and  therefore,  where  at 
the  trial  of  an  action  of  detinue  for  a  lease,  deposited  as  security 
for  150/.y  the  parties  agreed  that  the  jury  should  be  discharged 
from  finding  the  value  of  the  lease,  and  the  judge  made  an  oider 
on  the  defendant  to  deliver  up  the  lease,  the  court  rescinded 
that  order ;  and  quare  whether,  if  the  value  had  been  assessed, 
the  court  could  have  ordered  the  lease  to  be  delivered  up,  or  pay- 
ment of  the  150/.  {Chilton  v.  Carrington,  15  C.  B.  730;  L.  J.  24, 
C.  P.  78). 

Money  may  now,  6y  leave  of  the  court  or  a  judge,  be  paid  into 
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court  in  dtHmu  (C.  L.  P.  A.  I860,  t.  25,  pott) ;  rach  letTe  will 
probably  not  be  granted  where  the  plaintiff  Beekt  a  specific  reiti- 
tation  under  this  Beetion,  and  the  defendant  ia  not  absolutely 
unable  to  make  it. 

See  also,  as  to  the  specific  delivery  of  goods  sold,  "The  Mer* 
cantile  Law  Amendment  Act,  1856."  s.  2,  pott. 

See  forms  of  writs  of  evecutioa,  R.  G.,  M.  V.  1854,  scheds.  84^ 
35. 


Injunction. 

79.  In  all  cases  of  breach  of  contract  or  other  in-  ciaimofwHt 
jury,  where  the  party  injured  is  entitled  to  maintain  uonl^""*'" 
and  has  brought  an  action,  he  may,  in  like  case  and 
manner  as  hereinbefore  provided  with  respect  to  man- 
damuSy  claim  a  writ  of  injunction  against  the  repeti- 
tion or  continuance  of  such  breach  of  contract  or  other 
injury,  or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same  contract, 
or  relating  to  the  same  property  or  right;  and  he  may 
also  in  the  same  action  include  a  claim  for  damages  or 
other  redress. 

In  order  to  entitle  a  party  to  claim  a  writ  of  injunction  under 
this  section,  three  circumstances  must  combine : — 

1.  There  must  be  a  breach  of  contract  or  other  ii^ury. 

2.  It  must  be  such  a  breach  or  injury  as  entitles  the  party  in- 
jured to  maintain  an  action. 

8.  Such  action  must  have  been  commenced. 

It  would  be  to  enter  upon  too  wide  a  field,  to  discuss  the 
various  cases  in  which  the  writ  of  injunction  may  be  claimed. 
Its  use,  however,  will  be  found  chiefly  in  the  following  classes 
of  cases:  actions  by  reversioners  for  waste,  such  as  cutting 
timber;  actions  for  breaches  of  covenant,  including,  of  course, 
the  various  claims  on  farming  and  other  leases;  actions  for  in- 
fringement of  prescriptive  rights  and  easements,  as  ways,  com- 
mon, water,  watercourses,  and  lights ;  actions  for  nuisances  of 
various  kinds ;  and  actions  for  infringement  of  letters  patent  and 
copyrights.  See  Mayall  v.  Higbey  (1  H.  ft  C.  148 ;  L.  J.  81,  Ex. 
829),  where  the  defendant  was  restrained  from  continuing  to 
make  and  sell  reduced  copies  of  photographs. 

A  positive  act,  such  as  tlie  pulling  down  a  wall  that  obstructs 
light,  may  well  be  within  the  scope  of  an  injunction  {Jesui  v. 
ChapUn,  2  Jur.,  N.  S.  981,  Ex.  T.  T.  1856;  and  see  Lumley  v. 
Wagner,  1  De  G.  M.  &  G.  601 ;  L.  J.  21,  Ch.  898). 

The  gpranting  of  an  injunction  is  not  of  right,  upon  mere  proof 
of  the  invasion  of  a  legal  right ;  but  the  circumstances  of  the 
case  will  be  taken  into  consideration  {Jetsel  v«  ChapliHf  uhi 
tupra);  for  example,  in  a  case  where  an  injunction  was  sought  for 
the  removal  of  a  wall  erected  in  breach  of  a  covenant  in  a  lease, 
and  it  appeared  that  the  wall  was  erected  bv  an  under  tenant, 
and  that  the  injunction  if  granted  could  not  be  obeyed,  the  writ 
was  refused  (Z*  4"  S.  W,  Railway  Company  v.  Webbt  16  C.  B^ 
N.  S.  450)  ;  where  a  carrier  had,  in  a  previous  action,  recovered 
against  a  railway  company,  under  the  equality  clauses  in  their 
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Patent  Law 
Amendment 
Act,  ISrti. 


act,  the  excess  of  charges  paid  by  him  on  packed  parcels  sent  by 
their  line,  the  Court  of  Exchequer  refused  to  grant  an  injunc- 
tion to  restrain  the  company  from  continuing  to  impose  exces> 
sive  charges  on  like  parcels  {Sutiom  t.  5.  E.  Rtdiway  CampoMw, 
L.  R.  1  Ex.  82);  and  where  a  plaintiff  sought  at  once  liqui- 
dated damages  for  breach  of  contract,  as  well  as  an  injanctioo» 
the  latter  was  refused  (Camet  y.  Suhett,  7  H.  &  N.  778 ;  L.  ). 
SO,  Ex.  348). 

Upon  motion  and  aflBdavit  of  a  plaintiff,  stating  that,  nnle«8 
the  Court  granted  the  writ  of  injunction  prayed  for,  he  would  ras- 
tain  considerable  loss  before  the  action  could  be  tried,  the  Coon 
of  Queen's  Bench  in  Ireland  granted  the  writ,  upon  the  tern  i 
that  the  plaintiff  would  speed  the  action  ;  and,  if  the  jury  found 
for  the  defendant,  would,  if  the  Court  so  ordered,  pay  to  the  de- 
fendant any  sum  which  the  jury  should  award  to  him  as  compen- 
sation for  the  damages  sustained  by  reason  of  the  interference  of 
the  Court  in  granting  the  writ  (L<mgfield  ▼.  C^Amoii,  11  I r.  Com. 
Law  Rep.,  A  pp.  xxiii.,  Q.  B.), 

As  to  costs,  see  C.  L.  P.  A.  1860,  s.  82,  jnat. 

As  to  enforcing  an  injunction  against  a  corporation,  see  C.  L. 
P.  A.  1860.  s.  83,pMe. 

In  respect  of  patents,  the  "Patent  Law  Amendment  Act, 
1852"  (15  fie  16  Vict.  c.  88,  s.  42),  has  provided  that  "in  any 
action  in  any  of  her  majesty's  superior  courts  of  record  at  West- 
minster  *  *  *  for  the  infringement  of  letters  patent,  it  shall 
be  lawful  for  the  court  in  which  such  action  is  pending,  if  tbe 
court  be  then  sitting,  or  if  the  court  be  not  sitting,  then  for  a 
judge  of  such  court,  on  the  application  of  the  plaintiff  or  de- 
fendant respectively,  to  make  such  order  for  an  injunction,  in- 
spection, or  account,  and  to  give  such  direction  respecting  such 
action,  injunction,  inspection  and  account,  and  die  prooeediitgs 
therein  respectively,  as  to  such  court  or  judge  may  seem  fit" 
(See  hereon  HoUand  v.  Fox,  8  E.  &  B.  977 ;  L.  J.  28,  Q.  B. 
211 ;  and  Vidi  y.  Smith,  8  £.  &  B.  769;  L.  J.  28,  a  B.  842: 
Elwtod  v.  Chruty,  18  C.  B.,  N.  S.  494 ;  L.  J.  84,  C.  P.  250> 

See  the  practice  in  Chancery  in  patent  cases,  explained  in 
Priest  Candle  Company  ▼.  BauwtiCt  Company  (4  Kay  St  J.  727}- 
See  s.  82,  n.  {post,  p.  277). 

As  to  the  jurisdiction  of  the  Court  of  Common  Pleas,  under 
'*  The  Railway  and  Canal  Traffic  Act,  1854  "  ( 17  &  18  Vict  c  31. 
a.  8 ),  to  grant  injunctions  to  restrain  breaches  of  the  nrovisions 
of  that  act,  see  eases  cited  in  Chitty*s  Statutes,  8id  ed.,  vol  '\u 
p.  68. 


Form  of  writ 
of  •ummont 
sod  In- 
dorsement 
thereon. 


80.  The  writ  of  summons  in  such  action  shall  be  in 
the  same  form  as  the  writ  of  summons  in  any  personal 
action ;  but  on  every  such  writ  and  copy  thereof  there 
shall  be  indorsed  a  notice  that  in  default  of  appearance 
the  plaintiff  may,  besides  proceeding  to  judgment  and 
execution  for  damages  and  costs,  apply  for  and  obtain 
a  writ  of  injunction. 

For  form  of  indorsement  on  writ  of  summons  of  claim  of  in- 
junction, see  R.  G.  M.  V.  1854,  ached  86,  pott. 


Form  of  pro.      81.  The  proceedings   in  such  action  shall  be  tbe 
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nearly  as  may  be,  and  subject  to  the  like  con-  <»•/»«"»■  *nd 

1  -.i-  J'    ^     •  x-        A       va   •  of  Judgment. 

trol,  as  the  proceedings  in  an  action  to  obtain  a  man- 
damus under  the  proyisions  hereinbefore  contained  ; 
and  in  such  action  judgment  maj  be  given  that  the 
writ  of  injunction  do  or  do  not  issue,  as  justice  may 
require  ;  and  in  case  of  disobedience,  such  writ  of 
injunction  may  be  enforced  by  attachment  by  the 
court,  or,  when  such  courts  shidi  not  be  sitting,  by  a 
judge. 

A  deminrer  will  not  be  allowed  to  the  claim  of  a  writ  of  in- 
junctioD  ID  a  declaration,  unless  the  declaration  clearly  shows 
that  the  remedy  is  inapplicable  ( Bilke  ▼.  L,  Chatham  amd  Dover 
Raiiway  Company,  3  H.  &  C.  95  ;  L.  J.  S8,^  Ex.  306).  Nor  can 
the  claim  be  pleaded  to  {Booth  ▼.  Taffior,  L'  R.  1  Ex.  51). 

82.  It  shall  be  lawful  for  the  plaintiff  at  any  time  Wrftofin- 
afier  the  commencement  of  the  action,  and  whether  i^°spp^iLd '^ 
before  or  after  judgment,  to  apply  ex  parte  to  the  '^J'"*??!, 
court  or  a  judge  for  a  writ  of  injunction  to  restrain  ca^l 
the  defendant  in  such  action  from  the  repetition  or 
continuance  of  the  wrongful  act  or  breach  of  contract 
complained  of,  or  the  committal  of  any  breach  of  con- 
tract or  injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  property  or  right ; 
and  such  writ  may  be  granted  or  denied  by  the  court 
or  judge  upon  such  terms  as  to  the  duration  of  the 
writy  keeping  an  account,  giving  security,  or  otherwise, 
as  to  such  court  or  judge  shall  seem  reasonable  and 
just,  and  in  case  of  disobedience,  such  writ  may  be 
enforced  by  attachment  by  the  court,  or,  when  such 
courts  shall  not  be  sitting,  by  a  judge :  provided  al- 
ways, that  any  order  for  a  writ  of  injunction  made  by 
a  judge,  or  any  writ  issued  by  virtue  thereof,  may  be 
discharged  or  varied  or  set  aside  by  the  court,  on  ap- 
plication made  thereto  by  any  party  dissatisfied  with 
such  order. 

In  an  action  for  infringing  a  patent,  the  court  will  under  this 
section  grant  only  a  rule  nisi  in  the  first  instance  for  an  injunc- 
tion against  the  defendant ;  and  on  cause  being  shown  it  will 
give  such  directions  as  would  be  given  by  a  court  of  equity 
{GittenM  t.  Sjfmes,  15  C.  P.  862;  L.  J.  24.  C.  P.  48). 

When  a  writ  of  injunction  has  been  granted  it  continues  to 
exist  till  it  is  discharged,  and  the  plaintiff  may  at  any  time  apply 
for  an  attachment  in  case  of  disobedience  {De  la  Rue  y,Forteseue, 
2  H.  &  N.  824  ;  L.  J.  26,  Ex.  SS9). 

This  section  does  not  apply  to  an  action  of  ejectment  {BaffUt 
V.  Le  Gros,  2  C.  B.,  N.  S.  816  ;  L.  J.  26,  C.  P.  176). 

Aa  to  costs  see  De  la  Rue  t.  Forteteue  (mM  tupra). 
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83.  It  shall  be  lawful  for  the  defendant  or  pluntif 
in  replevin  in  any  cause  in  anj  of  the  Superior  Courts 
in  which,  if  judgment  were  obtained,  he  would  be  en- 
titled to  relief  against  such  judgment  on  equitable 
grounds,  to  plead  the  facts  which  entitle  him  to  such 
relief  by  way  of  defence,  and  the  said  courts  are 
hereby  empowered  to  receive  such  defence  by  way  of 
plea ;  provided  that  such  plea  shall  begin  with  the 
words  **  for  defence  on  equitable  grounds,'*  or  words  to 
the  like  effect. 

In  the  application  under  this  enactment  of  equitable  principles 
by  the  courts  of  law,  the  following  general  rule  has  been  hid 
down  and  steadily  adhered  to : — that  a  plea  can  only  be  sapported 
at  law  on  equitable  grounds  where  an  absolute  and  uncondi- 
tional injunction  would  be  granted  in  equity;  so  that,  where tbe 
plea  is  followed  by  a  common  law  judgment,  complete  and  final 
justice  may  be  done  between  the  parties  (Mines  Roj/al  ▼.  Magwyt 
10  Exch.  489  ;  Phelps  v.  Prothero,  16  C.  B.  870 ;  L.  J.  24,  C.  P. 
225  ;  Wodehouse  ▼.  Farebrother,  6  E.  &c  B.  277 ;  H^ood  t.  Cbppr 
Miners  Compantf,  17  C.  B.  561  ;  Clark  ▼.  Lamrie,  L.  J.  26,  Ex. 
SB ;  Gee  v.  Smtart,  8  E.  &  B.  318  ;  Drain  v.  Harvey^  17  C.  B.257  ; 
Flight  V.  Gray,  8  C.  B.,  N.  S.  820 ;  Scott  v.  LiltUdaU,  8  £.  &  B. 
815;  L.  J.  27,  Q.  B.  201;  Hyde  ▼.  Graham,  1  H.  &  C.  593; 
Wakley  ▼.  Froggatt,  2  H.  &  C.  669  ;  L.  J.  83,  Ex.  5) :  but  the 
courts  will  not  disallow  a  plea  where  the  question,  as  to  whether 
it  discloses  a  right  to  such  an  injunction  is  reasonably  arguable, 
but  they  will  allow  it  to  be  determined  on  demurrer  {EUi^tt  ▼. 
Mason,  L.  J.  26,  Ex.  175).  If  the  plea  be  pleaded  in  such  i 
form  that  it  is  calculated  to  embarrass  the  plaintiff  be  may  apply, 
under  C.  L.  P.  A.  1852,  s.  52  (ante,  p.  52),  to  have  it  struck 
out  or  amended. 

It  is  of  course  impossible  to  comprise  within  a  small  compass 
the  various  cases  in  which  courts  of  equity  administer  relief;  but 
some  examples  may  be  given  by  way  of  illustration  : — 

One  head  under  which  courts  of  equity  have  constantly  given 
relief  has  been  that  ot  **  aecidenU**  At  law,  an  executor,  having 
once  received  assetsi  of  his  testator,  cannot  dischai^ge  hinseif 
under  a  plea  of  plene  tsdministravitt  against  a  creditor  seeking 
satisfaction  out  of  the  testator's  assets,  either  on  the  score  of  in- 
evitable accident,  as  destruction  by  fire,  loss  by  robbery,  or  the 
like,  or  reasonable  confidence  disappointed,  or  loss  by  any  of  the 
various  means  which  afford  excuse  to  ordinary  agents  and  bailees, 
in  cases  of  loss  without  any  negligence  on  their  part  (per  Lord 
Ellenborough,  Crosse  v.  Smith,  7  East,  258)  Thus  in  a  case 
where  an  executor  having  received  assets,  and  paid  them  over  to 
a  co-executor  for  the  purpose  of  satisfying  a  bond  creditor,  who 
had  demanded  payment  from  such  co-executor,  upon  tbe  latter 
applying  it  in  payment  of  his  own  simple  contract  debts,  it  was 
held  that  the  executor,  who  had  paid  him  the  money,  could  not 
discharge  himself  by  the  plea  of  plene  adminisiravit  to  an  action 
by  the  bond  creditor.  In  equity,  however,  although  an  executor 
is  liable,  should  he  unnecessarily  pay  over  aaaeta  to  bii  co- 
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0xeeator,  wbereb?  they  are  embesxled  or  loet  (T0t9n9ind  t. 
Barker,  1  Dick.  356  ;  Longford  ▼.  Gateoignif  11  Vet.  338),  yet  if 
the  payment  were  in  discharge  of  a  neceaaary  duty,  as  for  the 
purpose  of  satisfying  creditors  residing  at  a  distance  from  the  exe- 
cutor remitting  such  assets,  he  would  not  be  liable  for  their  loaa 
{Baeon  v.  BaeoHt  6  Ves.  331 ;  Tudor's  Leading  Cases  in  Equity, 
2nd  ed,  yoI.  ii.  pp.  760—763).  Again,  in  equity,  an  executor  has 
been  held  not  liable  for  the  loss  of  assets  occasioned  by  (ire  ( Ladp 
Crqft  V.  Lynd§ey,  Freem.  Ch.  Rep.  1 ),  or  robbery  {Holi  ▼.  H»li,  1 
Ch.  Ca.  191 ;  Jonet  ▼.  Lewis,  2  Vet.  240).  In  these  cases  an  exe- 
cutor might  have  proceedings  against  him  at  law  restrained ;  he 
may  now  plead  in  bar  of  an  action  the  same  circumstances, 
which  would  have  entitled  him  to  this  relief  in  equity.  On  the 
other  hand,  the  plaintiff  may,  by  way  of  replication,  insist  upon 
any  of  those  circumstances,  which  in  equity  would  have  ren- 
dered the  executor  liable,  as,  for  instance,  that  a  transfer  of  assets 
to  a  co-executor  was  unnecessarily  made. 

The  courts  of  equity  also  give  relief  against  mietakee.  Al-  itiitake. 
though  relief  will  not  be  afforded  against  the  legal  consequences 
of  anything  done  in  ignorance  of  the  late  {MarehtUl  t.  CoUettt 
1  Y.  &  C.  Ex.  238;  Great  Western  Railway  Company  v.  Cripps, 
5  Hare,  91 ;  Drew,  on  Injunct.  62);  a  court  of  equity  will  fire** 
quently  give  relief  against  the  legal  consequences  of  mistakes  of 
fact.  Where,  for  instance,  a  person  executed  a  deed,  in  which 
he,  by  mistake,  c<IVenanted  to  pay  a  sum  of  money  to  another, 
who  comihenced  an  action  against  him,  a  court  of  e(]uity  granted 
an  injunction  to  restrain  the  action  {Ball  v.  Storie,  1  S.  ft  S.  210, 
see  also  Drew,  on  Injunct.  62);  so  an  eauitable  replication  to  a 
plea  of  release  that  the  claim  was  included  in  the  release  by 
mistake,  is  good  {Lyali  v.  Edwards,  6  H.  &  N.  337 ;  L.  J.  3), 
Ex.  193). 

But  mistake  in  respect  of  a  written  contract,  can  rarely  be 
brought  within  the  general  rule  laid  down  above ;  as  the  contract 
would  in  equity  have  to  be  reformed  (Perez  v.  OUaga,  11  Exch. 
506  ;  Teede  v.  Johnson,  11  Exch.  840;  L.  J  25,  Ex.  110  ;  Drain  v. 
Harvey,  Scott  v.  Littledale,  8  £.  &  B.  815 ;  Solvency  Mutual 
Guarantie  Company  v.  Freeman,  7  H.  &  N.  17  ;  L.  J.  31,  Ex.  197). 
But  where  there  is  no  occasion  to  reform  the  contract,  aa  where  an 
agent  is  wrongly  described  as  principal  ( Wake  v.  Harrop,  6  H.  &  N. 
768  ;  L.  J.  30,  Ex.  273;  and  in  error,  1  H.  &  C.  202 ;  L.  J.  31, 
Ex.  451);  or  where  it  has  been  completely  executed  according 
to  the  intention  of  the  parties  {Steele  ▼.  Haddock,  10  Exch.  643  ; 
Luce  V.  Izod,  1  H.  &  N.  245 ;  ForUy  v.  Barrett,  1  C.  B.,  N.  S. 
225);  or  where  the  full  performance  has  become  impracticable 
by  reason  of  the  default  of  the  plaintiff,  mistake  may  furnish 
ground  for  equitable  answer  at  law  ( Borrowman  v.  Rossel,  16  C.  B., 
N.  S.  58  ;  L.  J.  33,  C.  P.  111).  And  upon  this  ground.  Wood  v. 
Dwarris  (11  Exch.  493,  disapproved  of  in  Wheelton  v.  Hardisty, 
8  £.  8c  B.  232 ;  L.  J.  26,  Q.  B.  265),  may  possibly  be  supported. 
See  also  Lawrence  v.  Walmsley  (12  C.  B.,  N.  S.  799;  L.  J.  31, 
C.  P.  143),  where  to  a  declaration  on  a  promissory  note  the 
defendant  pleaded,  as  an  equitable  plea,  that  he  made  the  note 
jointly  with  £  ,  for  the  accommodation  of  £.,  and  aa  his  surety; 
that  at  the  time  of  making  the  note,  the  plaintiff,  having  notice 
of  the  premises,  agreed,  in  consideration  of  the  defendant's 
making  the  said  note  as  surety,  to  call  in  and  demand  payment 
of  the  said  note  from  E.  within  three  years ;  that  a  memorandum 
of  the  agreement  was  to  be  indorsed  upon  the  note,  which,  by 
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mistake,  was  not  done ;  that  the  plaintiff  did  not  demand  payment 
of  E.  within  three  years,  whereby  he  lost  the  means  of  obtainiog 
payment  from  E.,  who  had  since  become  insolvent :  it  was  held, 
on  demurrer,  that  the  plea  was  good,  on  the  ground  that  the 
plaintiff  had  not  performed  the  condition  in  consideration  of 
which  the  defendant  became  surety.  As  to  an  equitable  plea 
stating  that  a  written  contract  binding  the  defendants  personally 
at  law,  was  entered  into  by  him  as  agent  only,  and  on  the  under- 
standing that  he  should  not  be  personally  liable,  see  Burgoyne  r. 
Cotterell  (L.  J.  24,  Q.  B.  28);  and  Courtauld  v.  Sammdert  (16 
L.  T.,  N.  S.  662,  C.  P.  T.  T.  1867). 

Fraud.  Another  very  important  head  under  which  equity  grives  relief 

is  that  of  fraud,  both  actual  and  constructive.     There  are  many 
cases  where  a  court  of  law  does  not  take  cognizance  of  what  is 
considered  fraud  in  a  court  of  equity.    Where,  for  instance,  the 
owner  of  an  estate  stands  by  and  permits  another  person  to  ex- 
pend money  upon  it,  in  ignorance  of  the  owner's  title,  a  court  of 
equity  will  not  allow  him  to  proceed  to  take  advantage  of  bit 
legal  right,  by  ejecting,  without  compensation,  the  person  who 
has  made  such  expenditure  {Hunning  v.  Ferrert,  Gilb.  Eq.  Rep. 
456;  SHUm  v.  Cowper,  S  A  tk.  83 ;  Earl  tfOafordi's  Case,  1  Ch.  Rep.  1  j 
Tudor's  L.  C.  in  Eq.  2nd.  ed.  vol.  iL  p.  504,  and  note,  p.  518). 
Where,  in  an  action  for  obstructing  lighu,  the  defendant  pleaded, 
by  way  of  equitable  plea,  that  the  obstruction  was  caused  by 
repairs  and  alterations  made  by  the  defendant  upon  his  ova 
premises  with  the  assent  of  the  plaintiff,  a  replication  that  that 
assent  of  the  plaintiff  was  procured  by  the  false  representations 
of  the  defendant,  was  held  a  good  equitable  answer  to  a  good 
equitable  plea  {Davie*  v.  Marthall,  10  C.  B.,  N.  S.  697  ;  L.  J.  31, 

C.  P.  61). 

The  effect  of  fraud  is  necessarily  the  same  at  law  as  in  equity 
(CornUh  v.  Jbington,  4  H.  &  N.  549;  L.  J.  28,  Ex.  262). 

Again,  when  a  party  has  conveyed  a  reversionary  or  expectant 
interest  for  an  inadequate  value,  he  may  set  aside  the  transaction 
in  a  court  of  equity,  if  he  can  show  that  undue  advantage  has 
been  taken  of  his  position  (Gowland  v.  De  Faria,  17  Ves.  20; 
Bawtrte  v.  Wattotif  8  My.  &  K.  839  ;  Edward*  v.  Browne^  2  Coll. 
100 ;  Dacies  v.  Cwyper,  5  My.  8c  Cr.  270). 

In  these  cases,  in  equity,  the  oniu  of  proving  the  adequacy  of 
the  price  lies  upon  the  person  dealing  witn  the  reversioner  ((?«v- 
land  V.  De  Faria,  ubi  supra),  Qitutre,  whether  it  will  be  so  st 
law  ?  Where,  however,  the  dealing  with  a  reversionary  interest 
is  in  the  nature  of  a  family  arrangement  (  Tweddell  v.  TweddtU, 
J.  &  R.  13;  Heron  v.  Heron,  2  Atk.  160  ;  Wallace  v.  WeUlaee,  2 

D.  &  W.  452),  or  where  the  person  having  a  prior  interest  joins 
in  the  sale  ( Wood  v.  Ahny,  8  Madd.  422 ;  Wardle  v.  Carttr,  1 
Sim.  490),  and,  according  to  Lord  Brougham,  where  the  transac- 
tion was  known  to  the  father  of  the  reversioner,  or  the  person 
from  whom  the  tpee  iuecessionis  was  entertained  {King  t.  Hamlet^ 
2  My.  8c  K.  456),  or  if  the  transaction  had  been  so  acted  upon 
as  to  alter  the  situation  of  the  other  party  in  his  property  {Ih.sed 
vide  Sug.  V.  8^  P.  316,  1 1th  ed.),  a  court  of  equity  will  not  afford 
relief;  and  where  a  sale  of  reversionary  or  expectant  interest  has 
taken  place  by  oHctUm,  the  purchaser  is  presumed  to  have  given 
an  adequate  price  for  it  {Shelly  v.  Satk,  8  Madd.  282),  unless  it 
appears  that  by  the  conditions  of  sale,  or  mode  of  conducting  iti 
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the  interots  of  the  reversioner  were  not  properly  attended  to 
(Fo^  ▼.  fTHght,  6  Madd.  111). 

Where  an  expectant  or  reveraioner  borrows  money  upon  a  post- 
obit  bond,  a  court  of  equity  will  set  it  aside  if  unreasonable,  or 
if  the  price  be  inadequate  ( Curwyn  ▼.  Milner,  S  P.  Wms.  298,  n. ; 
Peacock  T.  EvoMt,  16  Ves.  512;  and  see  White  &  Tudor's  L.  C. 
in  Eq-v  2nd  ed.  vol.  i.  p.  480). 

Upon  the  same  principle  equity  gives  relief,  against  proceed- 
ings at  law,  upon  instruments  obtained  by  undue  injluencef  from 
persona  standing  in  some  fiduciary  relation  to  the  holder,  as  that 
of  trustee  and  etMtui  que  trust,  guardian  and  ward,  or  any  other 
relation  in  which  dominion  may  be  exercised  by  one  person  over 
anocber  {Hmguenin  v.  Baeely,  Tudor's  L.  C.  in  £q.,  2nd  ed.  vol.  ii. 
p.  4-62,  and  note;  Cooke  v.  Lamotte,  16  Beav.234;  Etpe  v.  Lake, 
10  Hare,  260;  and  see  Kay  v.  Smth,  21  Beav.  522). 

Misrepresentation  of  value,  unless  fraudulent,  is  not  ground  of 
defence,  either  at  law  or  in  equity,  to  an  action  upon  a  contract 
{Gcremeh  ▼.  Cree,  8  C.  B.,  N.  S.  574 ;  L.  J.  29,  C.  P.  808).  To 
a  declaration  on  a  bill  against  acceptor,  the  court  refused  to  allow 
him  to  plead,  as  an  equitable  defence,  that  the  bill  was  accepted 
opoo  a  diatinct  promise  by  the  plaintiff,  that  if  the  defendant 
would  pay  certain  discount,  the  plaintiff  would  renew,  from  time 
to  time,  nntil  the  defendant  was  of  ability  to  meet  the  bill ;  that 
the  defendent  had  always  kept  his  part  of  the  contract,  but  that 
the  plaintiff  had  refused  to  renew  upon  the  defendant's  application 
to  him  to  do  so ;  and  that  he  had  never  been  of  ability  to  pay  the 
bill  {Flight  V.  Gray,  3  C.  B.  N.  S.  820).  To  a  fct./o.  against  a 
sbarebolder  in  a  railway  company,  an  equitable  plea  that  the 
defendant  became  the  transferee  of  the  shares  upon  the  represen- 
tation of  the  plaintiff  that  he  should  incur  no  responsibility,  and 
thst  be  had  never  derived  any  benefit  from  the  shares,  was  held 
bad  ( Bitl  V.  SUkards,  2  H.  &  N.  811 ;  L.  J.  26  Ex.  409). 

Relief  against /or/W^Mre«  of  estate  is  also  given  in  certain  cases  Forfeiture. 
ineqaity  ;  see  Smith's  Manual  of  Equity  Jurisprudence,  and  22  & 
28  Vict,  c  35  (pott,  pp.  295,  296).  Thus  where  a  lessee  covenants 
to  do  or  not  to  do  certain  acts,  with  a  clause  of  re-entry  for  breach 
of  the  covenant,  and  then  commits  such  breach,  equity  will,  under 
lome  circamstances,  relieve  against  the  strict  legal  consequences 
of  the  breach  of  the  obligation  by  the  party  bound.  So,  in  some 
cases,  when  the  thing  to  be  done,  the  not  doing  of  which  has 
worked  the  forfeiture  at  law,  can  be  specifically  done,  so  as  to  put 
the  party  bond  fide  and  entirely  in  ttatu  quo, — or  the  injury  can 
be  compensated  by  a  sum  certain,  or  by  damages  capable  of  being 
Mtimated  by  some  certain  rule  of  the  court,— then  equity  will 
relieve  (Drewry  on  Injunctions,  p.  88);  but  such  cases  do  not 
fall  within  the  above-mentioned  general  ruTe;  and  therefore,  and 
slso  because  equitable  defences  are  not  pleadable  in  ejectment 
[Stave  V.  Avery,  16  C.  B.  328.  L.  J.  24,  C.  P.  207),  recourse  can 
only  be  had,  in  caseb  of  forfeiture  for  non-payment  of  rent,  to  the 
provisions  of  the  C.  L.  P.  A.  1852,  ss.  210— 212  {ante,  pp.  161 — 
166) ;  and  in  such  cases,  and  also  in  cases  of  forfeiture  through 
breach  of  covenant  to  insure,  to  the  C.  L.  P.  A.  1860,  s.  1,  et  teq.^ 
post. 

With  regard  to  the  relation  of  principal  and  surety,  courts  of  Prweipal  and 
equity  frequently  give  relief  against  proceedings  at  law.     Where,  wre(|r. 
for  instance,  parties  appear  on  the  face  of  an  instrument  to  be 
sD  liable  as  principals,  yet  if  one  of  them  in  fact  joined  only  aa 
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Merd§  eifttti- 
abU  inkrtita. 


Sei'ttf. 


£xo9ttmiu9t. 


■nrety,  he  nay  plead  that  he  waa  only  a  tarety ;  and  thm  baw 

the  benefit  of  time  having  been  given  to  the  princi|>al  debtor,  or 
of  any  other  discharge  of  the  sureties  {Claythome  ▼.  Smmbmrm^ 

4  Ves.  160,  170;  C/tafoa  v.  Hooper,  1  Vet.  jun.  173 ;  S  Bro.  C  C. 
201 ;  and  now  at  law,  see  PooUy  v.  Harradine,  7  E.  &  B.  4^1  ; 
Eiliot  V.  Ma$on,  L.  J.  26  Ex.  175 :  Strong  v.  Fo$ter,  17  C.  B. 
201 ;  Gordon  v.  Rae^  8  E.  &  B.  1605,  and  Taylor  v.  Bwgt**. 

5  H.  &  N.  1 ;  and  see  Wattt  v.  Shuiileworth,  5  H.  ft  N.  235 ; 
L.  J.  29,  Ex.  229 ;  and  in  error,  7  H.  Ac  N.  353 ;  Ray^er  v. 
Tusiey,  L.  J.  28.  Ex.  132;  Greenongk  v.  M'CteUand,  2  E.  ft  E. 
424,  and  in  Exch.  L.  J.  30,  Q.  B.  15).  In  a  recent  case,  Lord 
Romilly,  M.  R.,  refused  relief  to  a  surety,  against  whom  judg- 
ment had  been  recovered  at  law,  on  the  ground  that  *'  the  doc- 
trines relating  to  principal  and  surety  are  the  same  at  law  and 
in  equity,"  and  the  surety  had  already  failed  at  law  {Catptr  v. 
JBvaa*,  L.  R.  4  Eq.  45). 


The  courts  of  law  have  no  power  of  interference  in  th< 
where  a  person  has  a  merely  equitable  interest.  Where,  for  in- 
stance, a  tenant  has  contracted  to  purchase  from  hit  landlord  the 
property  of  which  he  is  in  the  occupation,  if  the  landlord  takes 
proceedings  in  ejectment,  the  tenant  must  still  resort  to  the 
Court  of  Chancery  for  his  injunction  to  stay  proceedings;  and 
see  note  to  section  85  (jNwf,  p.  284). 

Pleas  of  set-oiT,  upon  equitable  grounds,  are  not  allowed  onlen 
sustainable  as  in  avoidance  of  circuity  of  action  ;  i.  e.,  when  the 
damages  recoverable  on  either  side  arise  out  of  the  same  matter, 
and  are  necessarily  equal  {Stimson  v.  Halt,  1  H.  ft  N.  831 :  Jtter' 
5vry  V.  Jarvie.2  H.  ft  N.  114;  Minthull^,  Oakei,  2  H.  &  N.793; 
L.  J.  27  Ex.  194 ;  Jackton  v.  Itaacs,  3  H.  ft  N.  405) ;  but  see  an 
instance  of  equitable  set-off  in  Marcon  v.  Bhxam  (11  Exch.5S6). 
where  a  plea  of  adequate  realized  security  in  the  hands  of  the 
plaintiff,  was  allowed.  And  a  debt  due  to  a  third  person,  as  a 
trustee  thereof  for  the  defendant,  may  well  be  act- oS {Cochrane  v. 
Green,  9  C.  B.  N.  S.  448  ;  L.  J.  30,  C.  P.  97). 

A  defendant  may  also  set  off,  by  way  of  equitable  defence, 
money  due  to  him  under  an  equitable  assignment  by  a  third 
person,  in  respect  of  equities  subsisting  between  the  plaintiff, 
and  the  defendant,  and  that  third  person  {Elkin  v.  Baker, 
6  C.  B.  N.  S.  526  ;  L.  J.  31,  C.  P.  177). 

An  equitable  plea  to  an  action  for  a  debt  that  the  plaintiff  had 
before  suit  assigned  the  debt  for  good  considerations,  and  that 
the  assignee  had  given  the  defendant  notice  thereof,  and  required 
him  to  pay  the  money  to  the  assignee  is  good  (Jefft  ▼.  Day,  L.  R. 
1  Q.  B.  372).  As  to  an  equitable  replication,  on  similar  grounds, 
to  a  plea  of  set-off,  see  s.  85,  note,  and  cases  there  cited  {post, 
p.  284). 

As  to  the  principles  followed  in  courts  of  equity  in  allowing  s 
aet-off,  see  Freeman  v.  Lomat  (9  Hare,  109  ;  L.  J.  20  Ch.  56i} 
and  Fn  re  Commercial  Bank  Corporation,  ^c.  ( L.  R.  1  Ch.  538). 

To  a  declaration  upon  a  covenant  to  pay  money,  an  equitable 
plea  of  exoneration  through  the  plaintiff's  having  inherited  the 
estate  of  the  defendant's  deceased  wife  (which  was  the  primary 
fund  charged  with  the  debt)  was  allowed  {Gee  v.  Swutrt,  8  E.  &  B. 
313). 

To  an  action  for  a  debt  a  plea  that  the  plaintiff  had  proved 
the  debt  under  the  defendant's  bankruptcy  then  pending,  was 
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1i«]d  to  be  no  raiwer  upon  equitable  ^oundi  (Spenetr  ▼.  Demiett, 
L.  R.  1  Ex.  123). 

Destruction  of  premises  by  fire,  is  no  equitable  defence  to  an 
action  for  rent  {Loft  v.  Dennit,  1  B.  &  E.  474 ;  L.  J.  28,  Q.  B. 
168).    See  further  the  cases  cited  (p.  278,  tupra). 

All  the  cases  in  equity  are  collected  in  Drewry  on  Ii^ unctions. 

A  judgment  in  equity  is  not  necessarily  a  defence  at  law 
(Phelps  ▼.  Prolhero,  16  C.  B.  370,  L.  J.  24,  C.  P.  225  ;  Collins  v. 
Caw,  L.  J.  27»  Ex.  146 1  and  see  Pearse  v.  RoMns,  L.  J.  26,  Ex. 
183).  Where  a  defendant  at  law  has  filed  a  bill  for  relief  in 
equity,  he  is  not  allowed  to  plead  at  law  an  equitable  defence 
upon  the  same  grounds  {Schlumberger  t.  Lister,  2  E.  &  E.  865  ; 
L.  J.  29,  Q.  B.  157) ;  and  it  has  been  held,  in  Chancery,  that  a 
defendant  at  law,  who  has  elected  to  avail  himself  of  an  equitable 
defence  there,  cannot  be  allowed  to  file  a  bill  in  Chancery  for  an 
injunction  upon  the  same  grounds  ( Terrell  ▼.  Higgs,  1  De  O.  ft  J. 
388;  L.  J.  26,  Ch.  837;  mi4  tr.  Hillas,  L.  J,  28,  Ch.  170; 
Co&per  ▼.  Evans,  L.  R.  4  Eq.  45 ;  but  see  Prothero  v.  Phelps^ 
7  De  G.  M.  &  O.  722;  L.  J.  25,  Ch.  105,  LL.  JJ. ;  and  Waterlom 
T.  Baetm,  L.  R.  2  Eq.  614) ;  in  the  absence  of  an  equitable 
defence  actually  pleaded  at  law,  the  Court  of  Chancery  will  not 
withhold  its  ancient  protection  (Klngrford  ▼.  Swi^ford^  L.  J.  28, 
Ch.  413  ;  Gompertz  v.  Pooley,  4  Drew.  448  ;  L.  J.  28,  Ch.  484). 

Leave  is  necessary  to  plead  an  equitable  defence,  together 
with  other  pleas,  to  the  same  cause  of  action  (C.  L.  P.  A.  1852, 
s.  86,  ante,  p.  82);  but  otherwise  it  may  be  pleaded  without 
•nch  leave  (see  per  Channell,  B.,  in  Atterhury  v.  Jarvie,  L.  J. 
26*  Ex.  182  :  and  contra  per  Bramwell,  B.,  in  Hunter  v.  Gibbons, 
2  H.  &  N.  459 ;  L.  J.  26,  Ex.  4) ;  a  sole  plea  may  however  be 
struck  out  under  C.  L.  P.  A.  1852,  s.  52  {ante,  p.  62),  or  s.  86 
{fost,  p.  284). 

A  defendant  does  not  lose  his  defence  at  law  by  roistakingly 
entitling  his  plea  "  for  defence  on  equitable  grounds  "  ( Thome  v. 
Tilbury,  L.  J.  27.  Ex.  407,  citing  Forley  v.  Barrett,  ubi  supra), 
and  a  plea  so  pleaded  may  be  sustained  as  a  plea  at  law  if  it 
discloses  a  good  legal  defence  {Hyde  v.  Graham,  1  H.  ft  C. 
593) :  see  also  the  observations  of  Bramwell,  B.,  in  IVakley  v. 
Froggatt  (2  H.  ft  C.  669 ;  L.  J.  33,  Ex.  6.) 

84.  Anj  such  matter  which,  if  it  aroee  before  or  Eqaitobie 
daring  the  time  for  pleading,  would  be  an  answer  to  j^udgmeni?*' 
the  action  bj  way  of  plea,  may,  if  it  arise  after  the 
lapse  of  the  period  during  which  it  could  be  pleaded, 
be  set  up  by  waj  of  audita  querela. 

See  as  to  auditd  quertlA,  R.  G.  H.  T.  1853,  r.  79,  post. 

86.  The  plaintiff  may  reply,  in  answer  to  any  plea  Equitable 
of  the  defendant,  facts  which  avoid  such  plea  upon  '«pUo***»n- 
equitable  grounds  ;    provided  that  such  replication 
shall  begin  with  the  words  "  for  replication  on  equit- 
able grounds,"  or  words  to  the  like  effect. 

An  equitable  plea  makes  the  subsequent  pleadings  equitable, 
although  they  are  not  so  pleaded,  and  the  replication  may  be 
supported  on  any  ground  that  shows  an  answer  to  the  plea 
(Salffin  V.  Holylake  Railway  Company,  L.  R.  1  Ex.  9,  per 
Channell,  B.). 
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Court  or 
Judge  may 
strike  out 
equitable 
pleft  or  repli- 
cation. 


As  a   le^l  rt|rht  moit  be  alleged  in   the  declaradon,  aa 
equitable  replication,  if  inconsistent  with  that  legal  right,  would 
he  a  departure  from  it  and  a  variance,  and  therefore  bad  upoa 
general  demurrer  {GulUver  ▼.  GulSper,  1    H.  &  N.  174;  Hmmt^ 
V.  Gibbmu,  1  H.  &  N.  459 ;   Reu  ▼.  Seottuk  Equitable  Com^np, 
2  H.  &  N.  19 ;    Schlumberger  ▼.  Luter,  2  £.  &  E.  8^5);  aodto 
also  where  a  plaintiff  seeks  to  set  up  in  his  replication  some  equit- 
able matter  inconsistent  with   the    declaration   {Thames    /mm 
fVifrkt,  4^.  Compani  v.  The  Royal  Mail  Steam  Ship  Ceapa^, 
13  0.  B.,  N.  S.  358 ;  L.  J.  31,  C.  P.  169):  and  where,  in  reply  to 
a  plea  of  infancy,  the  plaintiff,  in  an  action  on  contract,  sought 
to  set  up  fraudulent  concealment  or  misrepresentation  therrof, 
such  replication  was  held  bad,  as  a  departure  (De  Aoo  ▼.  Fmter^ 
12  C.  B.,  N.  S.  272 ;  Bartlett  v.  WelU,  1  B.  &  S.  836  ;  L.  J.  31, 
Q.  B.  57 ),  hut  an  equitable  replication  is  properly  pleadable  if 
it  is  consistent  with  the  legal  right  alleged  in  the  declaration,  as 
where  it  shows  that  it  is  inequitable  for  the  defendant  to  set  up 
the  legal  defence  which  he  has  pleaded  {LyaU  t.  Edwards, 
6  H.  &  N.  337 ;  L.  J.  30,  Ex.  193) ;  or  where  it  is  confined  to  an 
equitable  answer  to  an  equitable  plea,  it  is  properly  pleadable 
(Sloper  V.  Cottrell,  L.  J.  26,  Q.  B.  7  ;  and  see  further  fToerfir. 
Dwarris,  11  Ex.  493  ;  and  VorUy  v.  Barrett,  1  C.  B.,  N.S.  225); 
and,  if  an  equitable  replication  is  pleaded  in  protection  of  an 
equitable  claim  advanced  under  a  legal  title,  against  a  defence 
available  only  as  against  such  legal  title,  as  in  the  case  of  an 
assignee  of  a  chose  in  action  suing  in  the  name  of  the  assignor, 
and  met  by  such  pleas  as  set-off  against,  or  payment  to,  or 
release  by,  the  assignor,  the  assignee  may  reply  equiubly  that 
the  defendant  had  prior  notice  of  the  assignment  (see  hereon  Dt 
Pothonier  ▼.   De  Maitoe,  E.  B.  &  E.  461 ;  L,  J.  27,  Q.  B.  260; 
WiUon  V.  Gabriel  4  B.  &  S.  243  ;  Wateon  v.  Mid  Wales  R,  Com- 
pany, L.  R.  2  C.  P.  593 ;  and  see  Rawstorn  v.  GandeH,  IS  M.  & 
W.  304).    In  a  case  where  to  the  common  money  counts  the  de- 
fendant pleaded  that  he  had  with  the  plaintiffs  consent  delivered 
a  promissory  note  on  account  of  the  aebt  to  C,  who  still  held  it, 
a  replication  on  equitable  grounds  that  C.  at  the  time  of  the 
delivery  had  been  and  still  was  a  trustee  of  the  plaintiffs,  who 
were  alone  beneficially  interested  in  the  note  of  which  the  de- 
fendant had  notice,  and  that  the  note  was  overdue  and  unpaid, 
was  held  a  good  answer  to  the  plea  {National  Samttgs  Bank  Ass^^ 
eiation  v.  Tranah,  L.  R.  2  C.  P.  5561. 

Fraudulent  concealment  of  a  cause  of  action  cannot  be  eqoit- 
ably  replied  to  the  Statute  of  Limitations  {imperial  Oat  CMMpmjr 
V.  London  Gas  Company,  10  Exch.  39 ;  Hunter  v.  Gibbons,  1  H.  & 
N.459). 

See  generally  note  to  s.  83  (ante,  pp.  278 — 283). 

86.  Provided  always,  that  in  case  it  shall  appear  to 
the  court,  or  any  judge  thereof,  that  any  such  equit- 
able plea  or  equitable  replication  cannot  be  dealt  with 
by  any  court  of  law  so  as  to  do  justice  between  the 
parties,  it  shall  be  lawful  for  such  court  or  judge  to 
order  the  same  to  be  struck  out,  on  such  terms  as  to 
costs  and  otherwise  as  to  such  court  or  judge  may 
seem  reasonable. 

See  C.  L.  P.  A.  1852,  s.  52,  and  note  (ante,  p.  52). 
See  also  cases  cited  ante,  p.  278. 
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Actions  on  Lost  Instruments. 

87-  In  case  of  any  action  founded  upon  a  bill  of  ex-  AcUothoh 
ch&Dg^e  or  other  negotiable  instrument,  it  shall  be  law-  menu. 
ful  for  the  court  or  a  judge  to  order  that  the  loss  of 
sach  instrument  shall  not  be  set  up,  provided  an  in- 
demnity is  given,  to  the  satisfaction  of  the  court  or 
judge,  or  a  master,  against  the  claims  of  any  other 
person  upon  such  negotiable  instrument. 

The  Iocs  of  a  negotiable  bill,  given  on  account  of  a  debt,  is  an 
aoswer  to  an  action  for  the  debt,  as  well  ai  to  one  un  the  bill 
{Crowe  T.  Claf,  9  Exch.  604) ;  aliier,  if  the  bill  or  note  is  not 
megdUble  (  Wain  w.  Bailey,  10  A.  &  E.  606). 

The  defence  can  only  be  raised  under  a  plea  alleging  the  fact 
(Gkontley  t.  Grundy,  14  C.  B.  608).  Such  a  plea  may,  there- 
fore, now  be  struck  out,  on  an  indemnity  being  given 

But  though  the  holder  of  a  lost  bill  was  in  such  case  without 
remedy  at  law,  the  Court  of  Chancery  was  in  the  habit  of  giving 
him  relief,  on  his  indemnifying  the  person  liable  on  the  bill 
against  the  claims  of  all  other  persons  (  Terete  ▼.  Geray,  Finch, 
SOI  ;  Waimeiey  ▼.  Child,  1  Yes.  sen.  345).  This,  however,  was 
ooJy  done  in  the  case  of  foreign  bills,  and  to  extend  the  remedy 
to  inland  hills,  the  stat.  9  &  10  Will.  8,  c.  17,  s.  3  was  passed  9A\Q  wat.S 
{  Wabmaley  ▼.  Child j  uln  mpra),  which  enacted  that  '*  in  case  any  c.  17, «.  3. 
soch*  inland  bill  or  bills  of  exchange  shall  happen  to  be  lost  or 
miaearried  within  the  time  before  limited  for  payment  of  the 
same,  then  the  drawer  of  the  said  bill  or  bills  is  and  shall  be 
obliged  to  give  another  bill  or  bills  of  the  same  tenor  with  those 
first  given,  the  person  or  persons  to  whom  they  are  and  shall  be 
so  delivered  giving  security,  if  demanded,  to  the  said  drawer,  to 
indemnify  him  against  all  persons  whatsoever,  in  case  the  said 
bill  or  bills  of  exchange  so  alledged  to  be  lost  or  miscarried,  shall 
be  found  again." 

To  ohtain  the  benefit  of  this  statute,  it  was  still  necessary  to 
proceed  in  equity,  for  it  was  held  that  the  common  law  courts 
had  no  jurisdiction,  because  they  were  not  able  to  enforce  the 
giving  of  a  new  bill  or  qualified  to  judge  of  the  sufficiency  of 
an  ii^emnity  (Daviet  v.  Dodd  ^in  Equity),  4  Price,  176;  S.  C, 
(at  Law)«  4  Taunt  176 ;  Ei  parte  Greenway,  6  Ves.  812). 

As  to  the  jurisdiction  exercised  by  the  courts  of  equity  in  the 
ease  of  lost  instruments,  see  Byles  on  Bills,  8th  ed.  pp.  353, 
354,  and  cases  there  cited. 

This  present  section  obviates  the  difficulty  raised  by  the  con- 
struction put  on  the  former  statute. 

See  Ctrnpnu  Stows  Quarry  Company  v.  Parker,  P.  0.  (16  W.  R. 
127,  C.  P.  M.  T.  1867). 

88.  The  Superior  Courts,  or  ant/ judge  thereof ^  j«H$dieHon 
may,  upon  summary  application  by  rule  or  order,  ^^H^f^ 
exercise  such  and  the  like  jurisdiction  as  may,  under 
the  provisions  of  an  act  of  parliament  made  and 
passed  in  the  jifty'third  year  of  the  reign  of  his 

*  *'  Such  "  laclndM  all  taland  bills  of  •zehange  of  the  tum  of  5/.  sod  up- 
wards, payable  at  a  eartaln  oumber  of  days  after  the  date  thereof  (ttct.  I)w 
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HfpeaUdht  Majesty  King  George  the  Thirds  intituled  ^  An  Act 
1860,  Ctt,  ^  limit  the  Responsibility  of  Shipowners  in  certAtn 
J«*  Cases,**  he  exercised  by  any  Court  of  Equity, 

"The  Merchant  Shipping  Repeal  Act,  1854,"  received  the 
Roval  Assent  on  the  11th  August,  1834  (the  day  before  this  act); 
and  it  repealed,  as  from  the  time  of  its  passing,  the  53  Geo.  3. 
c.  159,  upon  which  the  above  section  was  to  operate  ! 

This  blunder  has  been  corrected  by  the  C.  L.  P.  A.  I860,  a.  35. 
pott. 

False  tri-  89.  Any  person  who  shall,  upon  anj  examination 

upon  oath  or  affirmation,  or  in  any  affidavit  in  pro- 
ceedings under  this  act,  wilfully  and  corruptly  give 
false  evidence,  or  wilfully  and  corruptly  swear  or 
affirm  anything  which  shall  be  false,  being  convicted 
thereof,  shall  be  liable  to  the  penalties  of  wilful  and 
corrupt  perjury. 

fl'SiI*^  *®      ^*  Writs  of  execution  to  fix  bail  may  be  tested  and 
returnable  in  vacation.* 

This  section  supersedes  R.  G.  H.  T.  1858,  r.  74,  in  so  far  as  it 
relates  to  writs  of  ea.  sa.  to  fix  bail,  being  made  returnable  oa  t 
day  certain  in  term.  The  writ  must  still  be  made  returnable  oo 
a  day  certain.  Proceedings  to  outlawry  could  not  be  founded  on 
a  ea.  to*,  returnable  "  immediately  after  the  execution  thereof" 
{Levy  V.  Hamer^  5  Ex.  51b),  for  an  obvious  reason,  which  equally 
applies  to  a  writ  of  ea.  m.  to  fix  bail. 

This  section  leaves  untouched  R.  G.  H.  T.  1858,  r.  75,  petf, 
which  requires  that  a  writ  of  capiat  ad  iatitfaciettdum  to  fix  bail 
shall  have  eight  days  between  ^e  tette  and  return,  and  most,  in 
London  or  Middlesex,  be  entered  four  dear  days  in  the  public 
book  at  the  sheriff's  office. 


Scire  Facias  on  Judgment  of  Assets  in  Futubo. 

Scire  fhdas  91.  Proceedings  against  executors  upon  a  judgment 
of  uMtTiSr*  of  assets  in/uturo  may  be  had  and  taken  in  the  man- 
/uturo.  ner  provided  by  "  The  Common  Law  Procedure  Act, 

1852,"  as  to  writs  of  revivor. 

This  section  seems  supplementary  to  C.  L.  P.  A  1852,  s.  132 
(ante  p.  114V 

If,  on  a  pleaof  p/e»e  adminittravit,  the  plaintiff  takes  judgment 
of  assets  quando  aeciderint,  and  assets  afterwards  come  into  the 
hands  of  the  executor,  the  plaintiff  must  sue  out  ^.tcht  fades 
against  the  executor,  before  he  can  have  execution  (2  Wms. 
Saund.  219,  n.  (2) ;  Smith  v.  Tateham,  2  Exch.  203). 

If  upon  this  writ  of  tci. /a.,  assets  are  found  for  part,  the*plain- 
tiff  may  have  judgment  to  recover  so  much  immediately,  and  th« 
residue  of  the  assets  in  futuro  ( 1  Wms.  Saund.  836  b).  As  to 
what  must  be  stated  in  the  writ  ofteL/a.  on  a  judgBentof  assets 
in  futuro,  see  2  Wms.  Sauod.  218  a. 


*  This  provision  might  have  been  nseftiUy  extended  to  writs  of  eubpsoi, 
which  mutt  be  tested  in  term.  It  is  not  nnntual  for  a  writ  of  sutypoeas  t« 
be  tested  of  a  term  preceding  the  date  of  the  writ  of  iummons. 
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See  generally  as  to  practice  on  writa  of  revivor,  C.  L.  P.  A. 
1852,  88. 131—134,  and  notes  (ante,  pp.  113—115). 

Death  of  Parties. 

92.  Where  an  action  would,  but  for  the  provisions  Torompei 
of  '*  The  Common  Law  Procedure  Act,  1852,"  have  SJabandST 
abated  by  reason  of  the  death  of  either  party,  and  in  mentofac- 
which  the  proceedings  may  be  revived  and  continued  of  deaths** 
under  that  act,  the  defendant  or  person  against  whom 
the  action  may  be  so  continued  may  apply  by  summons 
to  compel  the  plaintiff,  or  person  entitled  to  proceed 
with  the  action  in  the  room  of  the  plaintiff,  to  proceed 
according  to  the  provisions  of  the  said  act  within  such 
time  as  the  judge  shall  order;  and  in  default  of  such 
proceeding,  the  defendant    or  other  person  against 
whom  the  action  may  be  so  continued  as  aforesaid 
shall  be  entitled  to  enter  a  suggestion  of  such  default, 
and  of  the  representative  character  of  the  person  by 
or  against  whom  the  action  may  be  proceeded  with,  as 
the  case  may  be,  and  to  have  judgment  for  the  costs 
of  the  action  and  suggestion  against  the  plaintiff,  or 
against  the  person  entitled  to  proceed  in  his  room,  as 
the  case  may  be,  and  in  the  latter  case  to  be  levied  of 
the  goods  of  the  testator  or  intestate. 

TheC.  L.  P.  A.  1852,  contains  several  provisions  with  respect 
to  the  effect,  upon  the  proceedings  in  an  action,  of  the  death, 
marriage,  or  bankruptcy  of  any  of  the  parties.  These  enact, 
ments  (which  see  anUt  PP«  115 — 123),  were  all  in  favour  of  the 
plaintiff.  This  section  enables  de/endanti,  in  all  cases  of  a  change 
of  parties  by  death  or  otherwise,  to  bring  the  proceedings  to  a 
close,  by  compelling  the  person  entitled  to  go  on  with  the  action 
to  proceed  therewith,  or  have  a  judgment  of  non  pros,  signed 
against  him. 

The  proceedings  under  this  section  are  to  be  by  summons  at 
chambers.* 

It  may  be  that  a  defendant  may  adopt  this  course  in  the  case 
of  the  death  of  the  husband,  in  an  action  brought  by  a  man  and 
his  wife,  for  an  injury  done  to  the  wife,  where  the  husband  has 
added  claims  arising  to  him  in  his  own  right,  under  C.  L.  P.  A. 
1852, 8. 40  {antef  p.  47  ).  The  surviving  wife,  in  respect  of  claims 
which  survive  to  tier ;  the  legal  representative  of  the  husband  in 
respect  of  his  rights  of  action ;  are  the  parties  to  be  called  upon 
to  proceed  with  the  action. 

In  case  of  the  death  of  one  or  more  of  several  plaintiffs,  or  of 
one  or  more  of  several  defendants,  the  surviving  plaintiffs,  if  the 
cause  of  action  survives  to  them,  are  the  parties  to  be  called 
upon  to  enter  a  suggestion  of  the  death  (C  L.  P.  A.  1852,  s.  136, 
antty  p.  116);  and  this,  if  the  death  happened  brfore  issue  joined, 


*  See,  as  to  the  Jariidlctlon  of  a  Judge  and  of  a  matter  at  chambcn, 
C.  L.  P.  A.  1860,  s.  4,  n.  (pott,  pp.  297, 298). 
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•hould  be  made  in  the  issue  {Far  v.  Denn,  1  Burr.  362);  if  after 
issue  joined,  on  the  niti  prtw  record  ( Reg  v.  Cohen,  1  Stsrk.  N.  P. 
611).  The  suggestion  must  be  entered  before  any  further  pro- 
ceedings can  be  taken  (Pimkus  v.  Sturckt  5  C.  B.  474) ;  and  affi- 
davits to  be  used  in  the  cause  after  the  death  of  any  of  the 
parties  should  be  entitled  in  the  names  of  the  survivors  only 
{Larckm  v.  Buckle,  1  L.  M.  &  P.  740). 

If  one  of  several  plaintiffs  or  defendants  dies  after  jmdgwtemt^ 
execution  bv  >S.  fa,  or  ea.  $a,  may  be  bad  by,  or  against,  the  sor- 
vivors  (2  Wros.  Saund.  72  c.) 

In  case  of  the  death  of  a  sole,  or  sole  surviving  plaintifft  the 
legal  representative  is  the  person  to  be  called  upon  to  enter  a 
suggestion  of  the  death  (C.  L.  P.  A.  1852,  s.  187,  anUt  p.  117). 
and  proceed  with  the  action. 

In  the  case  of  the  death  of  a  sole,  or  sole  surviving  defendant* 
the  legal  representative  may  now  call  upon  the  plaintiff  to  pro> 
ceed  (C.  L.  P.  A.  1852,  s.  138,  ante,  p.  117),  and,  in  default, 
enter  a  suggestion,  and  sign  judgment  under  this  section. 

The  C.  L.  P.  A.  1852,  s.  190  {ante,  p.  153),  provides  that  the 
death  of  a  claimant  or  defendant,  in  ejectment,  shall  not  cause 
the  action  to  abate.  The  enactments  of  that  statute,  enabling  a 
surviving  claimant,  or  the  legal  representative  of  a  claimant 
whose  right  does  not  survive,  to  enter  a  suggestion  of  the  death 
(ss.  191 — 194,  anff,  pp.  154,  155),  are  similar  to  the  analogous 
provisions  for  the  continuance  of  personal  actions.  The  same 
observation  applies  to  the  enactments  providing  for  the  case  of 
the  death  of  a  sole,  or  of  a  sole  surviving  defendant  (ss.  195— 
199y  ante,  pp.  156,  157;. 

The  death  of  either  party,  between  verdict  and  judgment,  can- 
not be  alleged  for  error,  if  judgment  be  entered  up  within  two 
terms  after  verdict  (C.  L.  P.  A.  1852,  s.  139,  ante^  p.  1 19) ;  and  the 
proceedings  in  actions  which  survive  may,  in  the  case  of  the 
death  of  either  plaintiff  or  defendant,  between  interlocutory  and 
final  judgment,  be  continued  by  or  against  the  legal  represenutive 
(75.  s.  140,  ante,  p.  120). 

Marriage  does  not  now  cause  the  action  to  abate  {lb,  a.  HI, 
ante,  p.  122). 

Proceedings  in  error  do  not  now  abate  by  the  death  of  any  of 
the  parties  to  the  action.  Suggestions  may  be  entered  and  the 
proceedings  continued  in  the  Court  of  Error,  much  in  the  same 
way  as  in  the  court  below  (f5.  s.  161 — 167i  ante,  pp.  1S6 — 138). 

In  case  of  the  death  of  one  of  several  plaintiffs,  in  error,  the 
defendant  may,  under  this  section,  call  on  the  survivors  to  enter 
a  suggestion,  and  the  proceedings  may  thereafter  be  continued 
against  the  surviving  plaintiff,  as  if  he  were  the  sole  plaintiff  (/i. 
8.  162,  ante^  p.  136). 

In  case  of  the  death  of  a  sole  plaintiff  or  sole  surviving  plaintiff 
in  error,  if  the  legal  representative  fails  to  enter  a  suggestion  of  the 
death,  which  he  may  do  {lb,  s.  163,  ante,  p.  186),  the  defendant, 
instead  of  calling  upon  him  to  do  so,  may  go  on  to  an  affirmance 
of  the  judgment  i  but  he  will  be  obliged  to  revive  the  judgment 
against  the  representative,  in  order  to  have  execution  (2  Wms. 
Saaod.  101 1). 
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Ejectment. 

93.  If  an  J  person  shall  bring  an  action  of  ejectment  cisimant  io 
after  a  prior  action  of  ejectment  for  the  same  premises  JJSt  for '^*^'" 
has  been  or  shall  have  been  unsuccessfullj  brought  bj  >«me  pro- 
such  person,  or  by  any  person  through  or  under  whom  Sime  S?^** 
he  claims,  against  the  same  defendants,  or  against  any  ^^^  ™*^ 
person  through  or  under  whom  he  defends,  the  court  giTe'cecurit/ 
or  a  judge  may,  if  they  or  he  think  fit,  on  the  appli-  '®'  ^•"* 
cation  of  the  defendant  at  any-  time  afler  such  defend- 
ant has  appeared  to  the  writ,  order  that  the  plaintiff 
shall  give  to  the  defendant  security  for  the  payment  of 
the  defendant's  costs,  and  that  all  further  proceedings 
in  the  cause  shall  be  stayed  until  such  security  be 
given,  whether  the  prior  action  has  been  or  shall  have 
been  disposed  of  by  discontinuance,  or  by  nonsuit,  or 
by  judgment  for  the  defendant. 

The  C.  L.  P.  A.  1852,  8.  207  (p.  169),  ante,  provided,  that  the 
effect  of  a  judgment  in  the  new  action  of  ejectment,  which  it 
introduced,  should  be  the  same  as  that  of  a  judgment  in  the  old 
action  of  ejectment,  which  it  abolished. 

The  several  courts  and  the  judges  thereof  were  further  autho- 
rized to  exercise  over  the  new  proceedings  the  jurisdiction  there* 
tofore  exercised  in  the  old  action  of  ejectment,  so  as  to  ensure  a 
trial  of  the  title,  and  for  all  other  purposes  for  which  such  juris- 
diction might  theretofore  have  been  exercised  {lb.  s.  221,  ante, 
p.  174). 

The  courts,  in  virtue  of  this  summary  jurisdiction,  invariably  (Mtof 
stayed  proceedings  in  a  second  action  of  ejectment,  brought  in  /*"'«•«'*  **»^ 
substance  to  try  the  same  title  which  had  been  decided  in  the 
first  action,  until  the  eoeti  of  the  former  ejectment  had  been  paid 
{Keene  d.  jngel  v.  Angel,  6  T.  R.  740  ;  Doe  d.  Langdon  v.  Lang' 
don,  5B,8t  Ad.  864).  N  or  is  it  necessary  to  bring  the  case  within 
the  rule  that  the  ejectment  shall  be  between  the  same  parties 
(Doe  d.  Hamilton  v.  Hatherley,  2  Str.  1152;  Keene  d.  Angel  v. 
Angel,  ubi  wpra).  Thus,  where  the  son  and  heir  of  the  claimant 
in  a  former  ejectment  brought  an  action  for  different  premises 
against  the  same  defendant,  and  claimed  under  the  same  title, 
proceedings  were  stayed ;  and  this  although  the  claimant  in  the 
first  action  was  discharged  as  an  insolvent,  while  in  custody 
under  attachment  for  non-payment  of  such  costs  {Doe  d.  Height 
ley  V.  Harland,  10  A.  &  £.  761 ).  So  proceedings  in  the  first 
action  were  stayed,  where  it  appeared  that  the  second  action 
would  turn  upon  the  same  question  of  title  which  was  decided  in 
the  first  action,  though  different  premises  were  claimed  and  a 
different  person  made  defendant  {Doe  d.  Brayne  v.  Bather,  12 
Q.  B.  941).  So  again  where  the  action,  though  in  form  different, 
was  substantially  the  same  {Cobbett  v.  Warner,  L.  R.  1  Q.  B. 
108).  But  the  court  would  not  stay  proceedings  until  the  taxed 
costs  of  a  suit  in  equity,  brought  by  the  same  party  for  the 
same  premise*  had  been  paid  ( Doe  d.  fFilliamt  v.  Winch,  3  B.  ft 
A.  602), 
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But  the  court  would  not  compel  the  claimant  to  give  ttcmrii^ 
for  the  eottt  of  the  second  ejectment  (Doe  d.  &/6y  t.  Altim^  1 
T.  R.  491  ),a8  may  now  be  done  under  this  section. 

As  to  the  common  law  jurisdiction  of  the  courts  So  stajing 
proceedings  in  a  second  action,  where  the  costs  of  the  former  uii« 
successful  action  remain  unpaid,  in  other  cases  than  ejectment, 
see  Pnmte  y.  LoxdaU  (S  B.  &  S.  896 ;  L.  1.  82,  Q.  B.  227). 


Ai  to  writa  94.  ^o  writ  of  execution  issued  before  the  twentj- 
Sisoerbefora  fourth  dftj  of  October,  one  thousand  eight  huodred 
1952.^°^^^*''  and  fiftj-two,  if  unexecuted,  shall  remain  in  force  for 
more  than  six  calendar  months  after  the  twenty-foarth 
day  of  October,  one  thousand  eight  hundred  and  fiftj- 
four,  unless  the  same  be  renewed  as  hereiuafiter  men- 
tioned ;  but  all  such  writs  maj  be  renewed  from  time 
to  time  in  the  same  manner  as  writs  issued  after  the 
twenty-fourth  daj  of  October,  one  thousand  eight 
hundred  and  fiflj-two,  maj  now  be  renewed  under  the 
"  Common  Law  Procedure  Act,  1852,**  b.  124. 

See  anie,  p.  109. 


Coaitt  may 
appoint  slu 
tingi. 


95.  The  Superior  Courts  may  appoint  and  hold  sit- 
tings either  in  banco,  or  for  the  trial  of  issues  in  fact 
by  judge  or  jury,  at  any  time  or  tiroes,  whether  in  term 
or  vacation,  not  being  between  the  tenth  of  August 
and  the  twenty-fourth  of  October. 

This  section  extends  the  power  conferred  by  1  8t  2  Vict.  c.  82, 
which  only  enabled  the  courts  to  hold  sittings  in  banco,  at  the 
times  appointed  for  holding  sittings  at  niei  print  in  London  and 
Middlesex,  for  the  purpose  of  disposing  of  business  then  pend- 
ing  aod  undecided ;  under  which  statute  it  was  held  that  the 
court  sitting  in  banco  had  no  power  to  enlarge  the  time  appointed 
for  sending  a  commission  to  a  foreign  country,  or  to  alter  the 
period  within  which  an  award  was  to  be  made  {De  Roeai  ▼•  Poi- 
kill,  7  Scott,  886). 

This  enactment  would  seem  to  give  to  the  Superior  Courts 
jurisdiction  at  Nisi  Prius  in  Middlesex  and  London,  for  ao  loog 
a  time  as  they  n^y  see  fit  from  time  to  time  to  appoint. 


Amend- 
ment. 


AlCBNDMSKT. 

96.  It  shall  be  lawful  for  the  Superior  Courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  Nisi  Prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  Act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  me  party  applying  to  amend  or  not ;  and  aU 
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snch  amendments  may  be  made  with  or  without  costs, 
and  upon  such  terms,  as  to  the  court  or  judge  may 
seem  fit ;  and  all  such  amendments  as  may  be  neces- 
sary lor  the  purpose  of  determining  in  the  existing 
suit  the  real  question  in  controversy  between  the  par- 
ties dM  be  so  made,  if  daly  applied  jbr. 

This  section  is  in  the  same  words  as  C.  L.  P.  A.  1852,  s.  222 
(mntet  p.  175);  except  that  it  is  limited  "to  proceedings  iinder 
the  provisions  of  this  act;*'  and  that  the  woros  "if  dmi^  applUd 
for"  have  heen  added. 


Gbnbral  Rulss. 

97>  It  shall  be  lawful  for  the  judges  of  the  said  oeBnridraifi 
courts,  or  any  eight  or  more  of  them,  of  whom  the  bjTriie*"*'* 
chiefs  of  eacn  of  the  said  courts  shall  be  three^  from  Judc««. 
time  to  time  to  make  all  such  ffeneral  rules  and  orders 
for  the  effectual  execution  of  this  Act,  and  of  the  in* 
tention  and  object  hereof,  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof,  as  in  their 
judgment  shall  be  necessary  or  proper,  and  for  that 
purpose  to  meet  from  time  to  time  as  occasion  may 
require :  Proyided  that  nothing  herein  contained  shall 
be  construed  to  restrain  the  authority  or  limit  the  ju- 
risdiction of  the  said  courts  or  of  the  judges  thereof 
to  make  rules  or  orders,  or  otherwise  to  regulate  and 
dispose  of  the  business  therein. 

98.  Such  new  or  altered  writs  and  forms  of  proceed-  New  fenu 
ings  may  be  issued,  entered,  and  taken  as  piay  by  the  ^i^^  "^ 
judges  of  the  said  courts,  or  any  eight  or  more  of 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 
shall  be  three,  be  deemed  necessairy  or  expedient  for 
giying  effect  to  the  proyisions  hereinbefore  contained^ 
and  in  such  forms  as  the  judges  of  such  courts  respec- 
tiyely  shall  from  time  to  time  think  fit  to  order  ;  and 
such  writs  and  proceedings  shall  be  act^d  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon 
and  enforced,  or  as  near  thereto  as  the  circumstances 
of  the  case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding, the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  Act,  shall,  neyertheless, 
be  of  the  same  force  and  yirtue  as  if  no  alteration  had 
been  made  therein,  except  as  far  9S  the  effect  thereof 
may  be  yaried  by  this  Act, 

See  R.  G.,  M.  V.  1854,  pott. 
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Interptete- 
tioni  of 
temu. 


Intbrprbtatiok. 

99.  In  the  constnictioii  of  this  Act,  the  word 
**  court  **  shall  be  understood  to  mean  an j  one  of  the 
Superior  Courts  of  common  law  at  Westminster ;  and 
the  word  '*  judg^"  shall  be  understood  to  mean  a  judge 
or  baron  of  anj  of  the  said  courts ;  and  the  word 
**  roaster  **  shall  be  understood  to  mean  a  master  of  an  j 
of  the  said  courts  ;  and  the  word  "  action  **  shall  Ij^ 
understood  to  mean  any  personal  action  in  anj  of  the 
said  courts. 

The  interpretation  given  in  this  section  to  the  word  "  action  *' 
differs  from  that  prescribed  by  the  C.  L.  P.  A.  1852,  s.  227 
{ante,  p.  181),  which  enacts  that  the  word  ** action"  shall  be  un- 
derstood to  mean  any  personal  action,  brought  by  writ  t/smmmfins, 
in  the  Superior  Courts  of  Common  Law  at  Westminster. 

See  also  interpretation  clause,  C.  L.  P.  A.  i860,  s.  39  (pen, 
p.  325). 

The  interpretation  supplied  hy  this  section  must  necessarily 
be  modified  in  its  application  to  the  Courts  of  Chancery  (  fincKr? 
V.  Cooke,  1  K.  &  J.  29 ;  L.  J.  24,  Ch.  24)  s  and  to  inferior  coorti 
under  the  following  sections. 


ProTitloDS 
relating  to 
superior 
court!  to  ap- 
ply to  Court 
of  Common 
Pleat  at 
Lancaater 
and  Court  of 
Pleai  at 
Durham. 


CouBTS  OF  Counties  Palatine. 

100.  All  the  enactments  and  provisions  of  this  Act 
not  relating  exclusively  to  the  sittings  for  trials  of 
causes  or  issues  in  fact  at  London  or   Westminster 
shall  extend  and  apply  to  the  Court  of  Common  Pleas 
at  Lancaster,  and  the  Court  of  Pleas  at  Durham,  and 
actions  and  proceedings  therein  respectively,  subject 
to  the  following  modifications :— All  the  powers  given 
by  this  Act  to  the  judges  of  the  said  Superior  Coum 
of  common  law  at  Westminster  to  make  general  rules 
and  orders  shall  and  may  be  exercised  by  the  respec- 
tive judges  of  the  Court  of  Common  Pleas  at  Lan- 
caster and  Court  of  Pleas  at  Durham,  being  judges' 
of  one  of  the  said  common  law  courts  at  Westminster, 
or  any  two  of  them  respectively  ;  with  respect  to  the 
said  Court  of  Common  Pleas  at  Lancaster,  and  Coart 
of  Pleas  at  Durham,  respectively,  and  matters  and 
proceedings  therein  within  the  jurisdiction  of  the 
same  courts  respectively  ;  and  all  powers  under  this 
Act  exercisable  by  any  one  judge  of  the  Superior 
Courts  at  Westminster  shall  and  may  be  exercisable 
by  one  judge  of  the  said  Superior  Courts  of  the  said 
counties  palatine,  being  also  a  judge  of  one  of  tli^ 
said  courts  at  Westminster,  as  to  matters  and  proceed- 
ings in  the  said  Superior  Courts  of  the  said  ooauties 
pidatine. 
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See  C.  L.  P.  A.  1852,  n.  229—281  {anie,  pp.  182—184) ; 
and  a  L.  P.  A.  1860,  s.  40  {poi^,  p.  326). 

Where  this  Act  has  been  thus  extended  to  an  inferior  Court  of 
Record,  the  clauses  relating  to  attachment  are  applicable  in  that 
coon  {Dawber  ▼.  Barnes,  L.  J.  81,  Q.  B.  302,  Bail  Court). 

101.  Provided  always,  that  all  the  provisions  of  this  Provuions 
Act  applicable  to  masters  of  the  said  courts  at  West-  "JJ^JfJ*" 
minster  shall  apply  to  the  respective  prothoDotaries  of  court*  to  ap- 
the  Court  of  Common  Pleas  at  Lancaster  and  Court  of  SJoStSfut 
Pleas  at  Durham,  and  their  respective  deputies  acting  of  palatinate 
in  the  execution  of  the  duties  of  such  offices,  which  ~"^' 
acting  officers  respectively  may  singly  exercise  with 
reference  to  matters  and  proceedings  in  the  last-men- 
tioned courts  respectively  the  powers  hereby  given  to 

the  masters  of  the  Superior  Courts  at  Westminster. 

See  C.  L.  P.  A.  1852,  a.  232  (ante,  p.  184) ;   and  C.  L.  P.  A. 
1860,8.41  (fiot/,  p.  326). 

102.  Provided  also,  as  to  proceedings  in  appeal,  that  court  of 
the  Court  of  Queen's  Bench,  being  the  court  of  error  Beochtobe 
from  the  said  Court  of  Common  Pleas  at  Lancaster,  the  court  of 
and  Court  of  Pleas  at  Durham  respectively,  shall  also  pafadnlte"^ 
\ie  the  court  of  appeal  from  the  said  respective  courts  cou»t«. 
for  the  purposes  of  this  Act  in  reference  to  motions  for 

new  trials^  or  to  enter  verdicts  or  nonsuits  previously 
made  to  the  judges  of  the  said  respective  Courts  of 
Common  Pleas  at  Lancaster  and  Court  of  Pleas  at 
Dorham  respectively. 

Compare  C.  L.  P.  A.  1852,  s.  233  (ante,  p.  185) ;  and  C.  L. 
P.  A 1860,  a.  42  {post,  p.  326). 

103.  The  enactments  contained  in  sections  nineteen,  Enactmentf 
twenty,  twenty-one,  twenty-two,  twenty-three,  twenty-  J^  •■■  }•-** 
four,  twenty-five,  twenty-six,  twenty-seven,  twenty-  eveo^dvir 
eight,  twenty-nine,  thirty,  thirty-one,  and  thirty-two  cJlure^in"'**" 
of  thifl  Act  shall  apply  and  extend  to  every  court  of  England  and 
civil  judicature  in  England  and  Ireland.  '"^°'*- 

104.  The  provisions  of  this  Act  shall   come  into  Commence- 
opeiration  on  the  twenty-fourth  day  of  October,  in  the  ™*"*®^-^'^** 
year  of  our  Lord  one  thousand  eight  hundred  and 
fifVy-four. 

lOo.  It  shall  be  lawful  for  Her  Majesty  from  time  Her  Majesty 
to  time,  by  an  order  in  council,  to  direct  that  all  or  °rj/*p2.t'of 
any  part  of  the  provisions  of  this  Act,  or  of  the  rules  this  Act  to 
to  be  made  in  pursuance  thereof,  shall  apply  to  all  or  ^j  court  of 
any  court  or  courts  of  record  in  England  and  Wales  ;  record. 
and  within  one  month  after  such  order  shall  have  been 
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nuMle  and  pnbli^ed  in  the  Lomd&n  GaeeUe  fendi  pTo- 
viflions  and  rules  respectively  shall  extend  and  applr 
in  manner  directed  bj  such  order,  and  anj  such  order 
tOAj  be  in  like  manner  from  time  to  time  altered  tod 
annulled  ;  and  in  and  by  anj  such  order  Her  Msjestr 
maj  direct  hj  whom  anj  powers  or  duties  incident  to 
the  proTisions  applied  under  this  Act,  or  **  The  Com- 
mon Law  Procedure  Act,  1852,"  shall  and  maj  be  ex- 
ercised with  respect  to  matters  in  such  court  or  ooarta, 
and  may  make  anj  orders  or  regulations  which  maj  be 
deemed  requisite  for  carrying  into  operation  in  soch 
court  or  courts  the  provisions  so  applied. 

See  C.  L.  P.  A  1852,  a  2S8  {mti§,  p.  182);  and  C.  L.  P.  A. 

1860,e.44(paf^p.  827). 

By  an  order  in  council  dated  the  18th  of  November,  1867. 
made  under  this  section,  the  provisions  contained  in  ss.  50—54, 
60— >67,  ftnd  88—86,  were  extended  to  the  County  Courts  and  the 
City  of  London  {Sierift)  Court. 

Short  title  of      106.  In  Citing  this  Act  in  anj  instrament,  docn- 

^^'  menty  or  proceeding,  it  shall  be  sufficient  to  use  the 

eKpreasion  "The  Gonmon  Law  Procedure  Aet^  18o4." 

^z?cS?to  ^^'  Nothing  in  this  Act  shaU  extend  to  Ireland  or 

Ireland  or      ScotUnd,  saVo  as  aforesaid. 

Scotlaad. 


(    295     ) 


THE 

COMMON  LAW  PROCEDURE  ACT, 

1860. 

(23  k  24  Vict.  c.  126.) 


An  Aci  for  the  further  Amendment  of  the  Process^ 
Practice^  and  Mode  of  Pleading  in  and  enlarging 
the  Jurisdiction  of  the  Superior  Courts  of  Common 
Law  at  Westminster^  [28th  August,  1»60.] 

Whkssab  it  is  desirable  further  to  improve  the  pro- 
cess, practice,  and  mode  of  pleading  in,  and,  in  soma 
respectfly  to  enlarge  the  jurisdiction  of,  the  Superior 
Coorts  of  Common  Law :  be  it  enacted  bj  the  Queen's 
most  excellent  Majesty,  bj  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and 
bj  the  authority  of  the  same,  as  follows  : — 

Bblief  against  Forfeiture. 

L  In  the  case  of  anj  ejectment  for  a  forfeiture  R«ittr 
brought  for  non-pajment  of  rent,  the  court  or  a  judge  JS^^^I^ 
sball  have  power,  upon  rule  or  summons,  to  ffive  non-p«yment 
relief  in  a  summary  manner,  but  subject  to  appeal  as  ^  '^^' 
hereinafter   mentioned,    up  to  and  within  the  like 
time  after  execution  executed,  and  subject   to  the 
aame  terms  and  conditions  in  all  respects,  as  to  pay- 
ment of  rent,  costs  and  otherwise,  as  in  the  Court  of 
Cbanoery;  and  if  the  lessee,  his  executors,  adminis- 
trators or  aflsigns,  shall  upon  such  proeeedins  be 
relieiTed,  he  and  they  shall  hold  the  demised  umds 
aceording   to  the  lease  thereof  made,  without  any 
new  lease. 

This    is  sopplenoentary   to  C.  L.  P.  A.  1852,  i.  212  {anUt 


*  Ikfa  Mt  !•  taMd  uyoa  tlM  Thfad  aad  Aoal  R«ppit  «f  tiM  Common  Lmt 
ConaiMioiien,  whoM  reeommendatloDs  luv0,  not  withiundtng  the  Ylgonms 
rff«u  of  the  Common  Low  Commiaaionert,  heen  only  portUlljr  odoptedbf 
the  legWsUiio,  Is  eooeeqacnet  of  Uie  eztnordinonr  opposition  ptrtsented  hf 
pereooe  Gonnectcd  with  tne  Courte  of  Chonceiy. 
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p.  16o) ;  inasmuch  ai  it  enables  the  courts  of  commoQ  law  to  sd. 
minister  relief  i4^t  the  trial,  and  within  the  six  months  limited 
by  C.  L.  P.  A.  1852,  s.  210  (ante,  p.  162),  for  the  intenreotion 
of  a  court  of  equity. 

See  Story's  Commentaries  on  Equity  Jurisprudence,  §  I  SOI, 
€t  Meq, !  also  Peachy  v.  Duke  q/*  Somerset,  and  notes  thereto,  in 
Tudor's  Leading  Cases  in  Equity,  2nd  ed.  vol.  ii.  p.  895,  et  vy. 

Relief  2.  In  the  case  of  anj  ejectment  for  a  forfeiture  for 

fSiuntm'     ^^®*<5^  ®^  *  covenant  or  condition  to  insure  against 
DOD-iD.  loss  or  damage  bj  fire,  the  court  or  adjudge  shall  hare 

•uriDg.  power,   upon  rule  or  summons,  to  give  relief  in  a 

summary  manner,  but  subject  to  appeal  as  hereinafler 
mentioned,  in  all  cases  in  which  such  relief  may  now 
be  obtained  in  the  Court  of  Chancery  under  the  pro- 
visions of  an  act  passed  in  the  session  of  parliament 
held  in  the  twenty-second  and  twenty-third  years  of 
23  ft  ss  Vict  the  present  reign,  intituled  "  An  Act  to  further 
**  *•  amend  the  Law  of  Property^  and  to  relieve  Tnu- 

teeSf"  and  upon  such  terms  as  would  be  imposed  in 
such  court. 

This  introduces  within  the  jurisdiction  of  the  courts  of  common 
law  a  relief  novel  even  in  Cbancery  (Green  y.  Bridges,  4  Sim.  96); 
and  its  importance  seems  to  demand  the  annexinj^  those  pro- 
visions of  the  act  which  created  the  jurisdiction  in  Chancery, 
which  are  referred  to  in  the  above  section. 

it  #  ts  Viet,  22  &  28  Vict.  c.  85. 

Am  Act  to  further  amend  the  Law  qf  Property  and  to  reKeee 

Trustees. 

Sget.  4.  Section  4.  A  court  of  equity  shall  have  power  to  relieve  against 

Reu^  a  forfeiture  for  breach  of  a  covenant  or  condition  to  insure 

oiaMfoT'  against  lots  or  damage  by  fire,  where  no  loss  or  damage  by  6re 
&S!1^  ^^*  happened,  and  the  breach  has,  in  the  opinion  of  the  court, 
eovmaSto  hec°  committed  through  accident  or  mistake,  or  otherwise  with^ 
tiuMrvin  OCT-  out  fraud  or  gross  negligence,  and  there  is  an  insurance  on  foot 
lorn  easts.        ^i  (he  time  of  the  application  to  the  court  in  conformity  with 

the  covenant  to  insure,  upon  such  terms  as  to  the  court  may 

seem  fit 
Sfti,  6.  Section  6.  The  coiirt  shall  not  have  power  under  this  act  to 

Court  not  $9  relieve  the  ssme  person  more  than  once  in  respect  of  the  saiM 
na^n**^  eovenant  or  condiuon,  nor  shall  it  have  power  to  grant  any  relief 
^Ztn*cna^  under  this  act  where  a  forfeiture  under  the  covenant  in  respect 
retpeet  of  ths  of  which  relief  is  sought  shall  have  been  already  waived  out  of 
fgy^y*  court  in  favour  of  the  person  seeking  the  relief. 
"'^  Section  8.*  Where,  on  the  bonA  fide  purchase  after  the  psssiiH^ 

Adc  S.        of  this  act  of  a  leasehold  interest  under  a  lease  contaming  a 

covenant  on  the  part  of  the  lessee  to  insure  against  loss  or 

damage  by  fire,  the  purchaser  is  furnished  with  the  writteo 


•  ThU  tection  la  added  on  acconnt  of  ita  great  general  impostaaee,  aad  «f 
Ite  eonnectlon  with  the  prevloua  aeetkm ;  afthongh  It  doea  not  itaedf  affMt 
oftheeourta. 
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receipt  of  the  person  entitled  to  receive  the  rent,  or  his  agent,  ftHtart  wnder 
for  the  last  payment  of  rent  accrued  due  before  the  completion  of  tf^twmtfor 
the  porchaae,  and  there  is  subsisting  at  the  time  of  the  comple-  a^a<n«<  ifrv 
doD  of  the  purchase  an  insurance  in  conformity  with  the  cove-  in  certain 
Bant,  the  purchaser  or  any  person  claiming  under  him  shall  not  camt. 
be  sobject  to  any  liability,  by  way  of  forfeiture  or  damages  or 
otherwise  in  respect  of  any  breach  of  the  covenant  committed  at 
any  time  before  the  completion  of  the  purchase,  of  which  the 
porchaaer  had  not  notice  before  the  completion  of  the  purchase ; 
but  this  provision  is  not  to  take  away  any  remedy  which  the 
lesnr  or  his  legal  representatives  may  have  against  the  lessee 
or  his  legal  representatives  for  breach  of  covenant. 

Section  9.  The  preceding  provisions  shall  be  applicable  to       S«a.  9. 
leases  for  a  term  of  years  absolute,  or  determinable  on  a  life  or  Pneedmg 
lives  or  otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee,  or  ^''^^^f'*^  ^' 
the  life  or  lives  of  any  other  person  or  persons,  Smef/or  a 

term  of  peart 

From  the  above  enactments  it  follows :—  ' 

Firstly.  That  a  breach  of  covenant  to  insure  will  not  be  re- 
lieved against  where— 

(a)  It  has  occuned  through  gross  negligence  or  f^ud ;  or 

otherwise  than  through  accident  or  mistake. 
(6)  Any  loss  or  (famage  to  the  premises  has  been  done 

through  the  happening  of  the  event  that  should  have 

been  insured  against, 
(c)  The  premises  are  not  duly  re-insured  at  the  time  of  the 

application  for  relief. 
{d )  Any  previous  relief  has  been  granted  by  the  court  to 

the  9ame  peram  *  in  respect  of  the  same  covenant. 
(c)  Any  breach  of  the  same  covenant  has  been  waived  f  in 

&vour  of  the  same  ptrton, 

Seooodly.  That  in  other  cases  a  breach  of  covenant  to  insure 
may  be  relieved  against  by  the  court  or  a  judge  upon  such  terms 
as  to  the  court  or  judge  may  seem  fit. 

Thirdly.  That  a  honA  fide  purchaser,  without  notice  of  a  prior 
bresch  of  covenant  to  insure,  is  protected  against  all  conse- 
quences of  such  prior  breach ;  if,  on  the  purchase,  he  procured  a 
written  receipt  for  the  last  payment  of  rent  accrued  due  before 
the  completion  of  the  purchase ;  and  if,  at  the  time  of  the  com- 
pletion of  the  purchase,  the  premues  were  duly  insured. { 

It  has  been  held  that,  under  s.  4,  eupra,  relief  may  be  given 
against  forfeiture  through  a  breach,  since  the  passing  of  the  act, 
of  s  covenant  entered  into  previously  thereto  ( Page  v.  Betmett, 
SGifll  117  ;  L.  J.  29,  Ch.  898) ;  see  thin  case  also  as  to  costs. 

See  generally,  as  to  the  retroactive  effect  of  statutes,  Comill  v. 


*  Semhie,  the  eonrt  may  relieve  oAer  peraom  in  letpeet  of  the  same  cove- 
otat,  althoogh  they  claim  by  or  under  the  lame  title. 

t  Ae  to  wAver  of  breachet  of  eorensnt,  see  Detufy  ▼.  NkMl  (4  C.  B.  K.  S. 
176);  PHee  V.  Worwood  (4  H.  fr  N.  512);  Or(tft  v.  Lumley  («  H.  L.  C.  67S ; 
L.  I.  27.  a  B.  S31). 

t  No  such  provUlon  hi  needed,  nor  indeed  applicable,  in  the  csm  of  a 
Vieieh  of  a  eoTeoaat  to  say  rml;  against  which  a  purchaser  may  protect 
Umicir  nader  the  C.  L.  F.  A.  1852,  t.  212  (cm^,  p.  165),  and  the  C.  L.  P.  A. 
IMO,  a.  1,  Mile,  p.  295). 
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BmAm,  8  E.  «c  B.  429);  Jmekwom  t.  WooUefiS  E.  ft  B.  71%), 
and  casei  there  cited;  aee  mho  Mocm  v.  Dwrdgm  (2  Ezcb.  22); 
Bttkmm  V.  8tm$i€r  (8  Ezch.  188 ;  L.  J.  21,  Ex.  886);  /faMu  v. 
ifoltea  (18  C.  B.  liN))<  frOiiaiiu  ▼.  5imM  (2  U.  ft  N.  448): 
iU  MUfU  TnuU  (27  BeaT.  879 ;  L.  J.  29,  Cb.  47) ;  Midimd  SmU- 
way  Company  ▼.  Py»  (10  C.  B.  N.  8. 179 ;  L.  J.  80,  &  P.  814); 
Flood  ▼.  Patienon  (29  Beav.  295 :  L.  i.  80,  Ch.  486) ;  and  eootru, 
TkompMom  ▼.  Wmithmm  (8  Drew.  628 ;  L.  J.  26,  Ch.  184);  Poge 
V.  Btmutif  «W  ompra)^  Dodooa  ▼.  AMiiiieU(l  Drew.  &  S.  878 ;  L. 
J.  80,  Ch.  799) ;  and  Wright  v.  Haie  (6  H.  ft  N.  227 ;  L.  J.  80, 
fix.  40),  where  an  impoitant  diitinction  is  taken  between  ri^U^ 
and  procedure  and  its  incidenta,  such  aa  coaCk  S«e  gencnUy 
caset  cited  in  Broom's  BfMuma,  4ch  ed>  pp.  84 — 48. 

Minntaofie.      S.  WkcTO  SQch  relief  sbdl  he  grantod,  the  court  or 
ii«f  fisntcd.    n  judge  shall  direct  a  minute  thereof  to  be  made  by 
indorsement  on  the  lease  or  otherwise. 

The  words  *'tuch  relUf**  probably  refer  to  the  laat  antecedent, 
viz.,  to  relief  nnder  s.  2  {amto^  p.  296),  and  not  to  relief  under 
s.  1  (off/e,  p.  295).  The  object  of  the  enactment  in  ancb  zat 
wooM  be  to  provide,  in  fhvonr  of  the  landlord,  evidence  of  reiiirf 
having  been  given  by  the  court,  so  as  ta  bar  farther  appUcatioo 
(22  &  28  Vict.  c.  85,  s.  6,  anU,  p.  296).  If  it  be  held  to  apply 
to  relief  under  s.  1,  as  well  as  to  s.  2,  its  object  would  seem  to  be 
to  provide  evidence  of  the  restoration  of  the  term,  in  favour  of 
the  tenant.  See,  aa  to  construction  of  C.  L.  P.  A.  1854,  i.  S, 
Re  Morrit,  cited,  ante,  p.  209. 


Appeal  to 
thecoort 
from  order 
of  judge. 


^  Judge  ai 


ApPBiX. 

4.  Any  order  made  bj  a  judge  upon  an  application 
for  a  relief  under  the  proTisions  of  this  act  shall  be 
subject  to  an  appeal  to  the  courts  and  maj  be  dis- 
charged, varied  or  set  aside  by  the  court,  upon  sacb 
terms  as  the  court  shall  think  fit,  on  application  made 
thereto  bj  anj  party  dissatisfied  with  such  order. 

The  appeal  given  by  this  and  the  following  aecttona  (4^11) » 
limited  to  appeals  from  orders  that  have  been  made  upon  appli- 
cations for  relief  against  forfeitures,  under  aa.  1,  2  {ante,  pp.  285i 
296). 

The  term  "  any  party  *'  will  probably  be  restricted  to  parties  to 
the  ejectment,  and  not  be  extended  to  persons  otherwise  tale- 
rested,  unless  they  make  themselves  parties  thereto  under  die 

C.  L.  P.  A.  1862,  s.  172  {ante,  p.  143). 

Although  jurisdiction  to  grant  relief  is  npecifically  given  to  t 
judge,  as  distinguished  from  the  court,  by  tne  previous  sectioos, 
and  the  proce^ings  upon  appeals  from  his  order,  made  under 
these  provisions,  are  regulated  by  the  following  sections;  it  mnj 
yet  be  useful  to  see,  as  to  the  junsdiction  of  judges  at  chaiabert, 
Smeeton  v.  Collier  (1  Exch.  487);  Clarke  v.  E.  /.  Compaoifi^ 

D.  8^  L.  278);  R,  v.  Almon  (Wtlmot*s  Notes,  264).  Anyapplio- 
tion  to  the  court,  af^er  a  previous  application  for  the  same  pur- 
pose to  a  judge  at  cAiambers,  is  in  Ihe  nature  of  an  appeal  from 
such  judge,  even  where  he  only  refused  to  make  any  onier;  ia<{ 
it  will  not  therefore  be  entertained  after  the  lapse  of  s  khd 
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(Msrsditk  ▼.  GUtma,  IS  a  B.  257  s  L.  J.  21,  Q.  B.  27S ;  Orduvd 
v.Mmc^,  2  E.  k  h,  20«{  CroMkt  v.  5«h/A,  4  €.  B.  N.  S.  4«S  ; 
fTflrflMM  V.  Halakan,  L.  J.  30,  Q.  B.  48  <  Q/^&ojii  Utmrfaciuring 
^  Bmldmg  Oa^pmy  v.  ir«a/<f,  S  H.  &  C.  132 ;  L.  J.  33,  Ex.  236>. 
Such  x>f  the  materiak  used  hefore  the  judge  m  ar«  relevant  to 
the  caae  should  be  brought  before  the  oour^  upon  the  rule  nid 
being  applied  for  {Hoky  y.  PrUehtHrd,6  Dowl.  300;  P^coek  ▼. 
PicJterimg^  18Q.B.739;  L.J.21,Q.B.  365;  fr^riMM  v.  Hmlahon, 
uhi  wprai  BiitchM  v.  Mardmg,  5  L.  T.  N.  S.  348,  Q.  B.  M.  T. 
1861  {  &«ji0l/  V.  Btaham^  16  C.  B.  N.  S.  616 ;  L.  J.  33.  C.  P.  133 ; 
togeftl^  with  an  affidavit  stating  the  proceedings  thereon,  at 
least  when  the  counsel  moving  the  rule  was  not  concerned  in  the 
matter  at  chambers  {Jaeksou  v.  SkoiUr^  2  Weekly  Notes,  1867. 
p.  44,  C.  P.  H.  T) ;  and  also  on  renewing  applications  to  the 
court;  hut  additional  materiala  may  also  be  used  (Petenon  v. 
Davis,  6  C.  B.  235  ;  Sanderson  v.  Proctor,  10  Exeh.  ]89>.  Where 
a  judge  has  made  an  order  on  an  ex  parte  statement,  the  other 
party  must  apply  to  the  judge  to  reconsider  his  order  before 
applying  to  the  court  to  set  it  aside  (Day  v.  Vineent,  9,L>  T.  N.  S. 
624,  Ex.  H.  T.  1864).  No  appeal  lies  from  one  judge  at  cham- 
bers to  another  (  Wright  v.  Stevtnton,  6  Taunt  850) ;  but  it  lies 
to  the  court,  even  where  by  statute  a  special  jurisdiction  is  con- 
ferred upon  a  single  judge  ( Teggin  v.  Langford,  10  M.  &  W.  556  h 
but  not  where  the  jurisdiction  of  the  court  is  excluded  ( Wearing 
V.  Smkh,  9  Q.  B.  1024) ;  nor  in  ordinary  cases,  where  the  matter 
is  by  the  statute  left  entirely  in  \i^^cretUm{Bunnan  v.  Howard, 
X..  J.  25,  £x.  289;  Cartwrighi  v.  Frott,  3  H.  8e  N.  278 ;  Hoiden 
v.  Bailantyne,  L.  J.  29,  Q.  B.  148).  Where  a  judge  makes  an 
order  and,  exercising  a  discretionary  power, gives  costs  as  prayed 
but  annexes  a  condition  thereto,  the  court  will  not  interfere  to 
remove  the  condition,  even  though  the  order  has  not  been  drawn 
up  {Bartlett  v.  Stintim,  L.  R.  1  C.  P.  483).  Where  a  rule  nut,  by 
way  of  appeals  to  rescind  the  order  of  a  judge,  is  discharged,  it  is 
usual  to  discharge  it  with  coats  unless  the  point  raised  is  new  and 
difficult  (HawJdM  v.  Carr,  L.  R.  1  Q.  B.  89). 

The  jurisdiction  of  the  judges  at  chambers  has  by  the  very  recent  JvHsdkthn 
statute,  30  &  31  Vict.  c.  68,  been  extended  to  the  masters  of  the  ^i^^^  ^ 
courts,  subject  to  such  rules  as  the  judges  may  make  under  the  ^  .  ..  »^ 
powers  of  that  act  (see  R.G.  M.  T.  1867.  foti),  the  act  expressly  ^^''  ^*^ 
reserving  a  r^ht  of  appeal  to  a  juii|ge  from  the  master's  deciaion. 

The  provisions  of  this  act,  which  will   be  found  printed  ta 
ettemo  (post,  p.  345),  are  shortly  as  follows : — 

Section  1  enacts,  that  a  nugority  of  all  the  judges  of  the  three  Seet.  i. 
courts  of  common  law  (which  majority  shall  include  two  of  the 
chiefs),  may  make  rules — 

(1)  For  empowering  (he  masters  of  the  courts  to  transact  any 

business,  and  to  exercise  therein  the  same  authority  as 
a  judge  aitting  in  chambers  now  has,  except  in  matters 
relating  to  the  liberty  of  the  subject. 

(2)  For  regulating  the  attendance  of  the  masters,  the  course  of 

practice,  and  scale  of  oosts  to  he  adopted. 
(8)  For  fixing  fees. 

Under  the  powers  of  the  above  section,  R.  G.  'M.  T.  1867,  pott, 
have  been  framed. 

Section  2  enacts,  that  the  rules  made  under  this  act  shall  be  Stct.  s, 
read  in  each  court  ten  days  before  they  come  into  operation,  and 
be  published  in  the  London  Gazette. 
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Section  8  enmctt,  that  the  rules  shall  be  laid  before  PariiamcoL 
Section  4  gives  a  right  of  appeal  from  the  decision  of  a  master 
to  a  judge  sitting  at  chambers,  such  appeal  to  be  made  forthwith, 
or  within  the  time  appointed  by  the  rules  to  be  made  under  thii 
act,  and  subject  to  such  conditions  as  to  costs,  as  may  be  prorided 
under  the  rulea.    See  R.  O.  M.  T.  1867.  poff. 

The  act  contains  no  proyition  for  a  further  appeal  firom  the 
judge's  decision  to  the  court,  but  it  is  presumed  that  the  act,  whicfa 
by  its  title  professes  "  to  provide  for  the  better  despatch  of  business 
in  the  chambers  of  the  judges,"  was  not  intended  to  interfere  with 
the  suitor's  right  in  ordinary  cases  to  have  the  judge's  #ctsioD 
reviewed  by  the  court,  merely  because  the  mstter  came  originally 
before  the  master.     See  Teggin  v.  Langford  ( 10  M.  ft  W.  556). 

6.  It  shall  be  lawful  for  the  party  against  whom 
the  court  makes  any  rule  or  order  in  respect  of  such 
relief  to  appeal  from  such  rule  or  order. 

The  powers  of  the  Court  of  Appeal  are  conferred  by  as.  10, 11 
(poti,  p.  801). 

6.  The  Courts  of  Error  shall  be  Courts  of  Appeal 
for  the  purposes  of  this  Act. 

This  section  differs  somewhat  from  C.  L.  P.  A.  1854,  ••  36 
(oii/e,  p.  241 ),  in  speaking  of  *<  Courts"  and  not  **  Court "  of  Error, 
and  in  omitting  to  particularize  the  **  Exchequer  Chamber  sod 
the  House  of  Lords  ;"  but  the  effect  would  seem  to  be  the  same ; 
and  an  appeal  under  s.  5,  nprOf  may  well  be  carried  to  the  Hook 
of  Lords. 

See  as  to  appeals  from  the  Court  of  Common  Pleas  st  Lan- 
caster and  the  Court  of  Pleas  at  Durham,  s.  42,  pott ;  and  com- 
pare  C.  L.  P.  A.  1852,  s.  288  {anU,  p.  185),  and  C.  L.  P.  A. 
1854,  s.  102  (onto,  p.  298). 

7.  No  appeal  shall  be  allowed  unless  notice  thereof 
be  given  in  writing  to  the  opposite  party  or  his 
attorney,  and  to  one  of  the  masters  of  the  courts 
within  four  days  after  the  decision  complained  oi,  or 
such  further  time  as  may  be  allowed  by  the  court  (H* 
a  judge. 

This  section  is  textually  taken  from  the  C.  L.  P.  A.  1854,  t.  37 
(aa/e,  p.  242);  and  see  note  thereto. 

It  would  seem  to  apply  to  appeals  from  a  judge  under  a.  ^ 
(ante,  p.  298),  as  well  as  from  the  court  under  s.  5,  supra;  ted 
quare, 

8.  Notice  of  appeal  shall  be  a  stay  of  execution, 
provided  bail  to  pay  the  sum  demanded  and  costs  be 
given,  in  like  manner  and  to  the  same  amount  as  bail 
in  error,  within  eight  days  after  the  decision  com- 
plained ofy  or  berore  erecution  delivered  to  the 
sheriff. 


This,  subject  to  necessary  difference  ejr  wuUerii,  is  in  the  nne 
terms  as  C.  L.  P.  A.  1854,  s.  88  (mte,  p.  242) ;  see  note  thereto 
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Bj  "  the  min  denumded,"  is  probably  meant  tbe  sum  ordered 
by  ue  judge  or  court  to  be  paid  by  tbe  defendant  as  a  condition 
of  relief. 

Tbis  section  would  also  seem  to  apply  to  appeals  from  a  judge. 

9.  The  appeal  hereinbefore  mentioned  shall  be  upon  Fonn  of 
a  case  to  be  stated  hj  the  parties  (and  in  case  of  *pp^* 
difference  to  be  settled  bj  the  court,  or  a  judge  of 
the  court  appealed  from),  in  which  case  shall  be  set 
forth  80  much  of  the  pleadings,  facts,  and  the  order, 
rule,  or  judgment  objected  to  as  maj  be  necessary  to 
raise  the  question  for  the  decision  of  the  Court  of 
Appeal. 

Tbis  section  is,  mutatis  muttmdit,  taken  firom  tbe  C.  L.  P.  A. 
ISM,  a.  39  {antt,  p.  242),  but  as  tbere  are  no  pleadings  in  eject- 
ment it  was  scarcely  necessary  to  provide  for  setting  fortb  tbe 
**  pleadings  "  in  tbe  case. 

10.  The  Court  of  Appeal  shall  give  such  judgment  judgment  of 
or  make  such  rule  as  ought  to  have  been  given  or  J2d*imd*^ 
made  in  the  court  below,  and  shall  have  power  to  pom  to  re- 
remit  the  cause,  with  such  directions  as  they  shall  Sj[,f"*^*" 
think  proper ;  and  all  such  further  proceedings  may 

be  taken  thereupon  as  if  the  judgment  or  rule  had 
been  given  or  made  by  the  court  below. 

This  section  is  somewbat  altered  from  tbe  C.  L.  P.  A.  1854, 
B.  41  {ante,  p.  248),  inasmucb  as  it  gives  tbe  court  of  appeal  an 
additional  power  of  remitting  tbe  cause  with  direetUnu  to  tbe  court 
bclflw. 

See  note  to  C.  L.  P.  A.  1854,  s.  41  (ante,  p.  243). 

11.  The  Court  of  Appeal  shall  have  power  to  ad-  Powtrof 
judge  payment  of  costs  and  to  order  restitution.  ^!um  to ^ 

This  section  differs  from  tbe  C.  L.  P.  A.  1864,  s.  42  (on/e,  ^^*^^' 
p.  243),  only  inasmucb  aa  it  omits  tbe  power,  given  to  tbe  court 
of  appeal  by  tbe  earlier  enactment,  of  awarding  process ;  after 
it  had  previously  provided  that  the  judgment  or  rule  of  tbe  court 
of  appeal  might  be  proceeded  upon,  as  if  given  or  made  by  tbe 
court  below.  Tbe  further  omission  of  tbe  words  '*and  other- 
wise "  can  scarcely  be  construed  to  deprive  the  court  of  appeal 
of  the  power  necessarily  inherent  in  all  superior  courts,  of  regu- 
lating its  own  proceedings,  and  even  of  quashing  proceedings 
before  them  when  taken  against  good  faith  (see  C.  L.  P.  A.  1852, 
8. 156,  and  note  <mf«,  p.  133). 

See  as  to  restitution.  Doe  d.  Whittington  v.  Hardt  (L.  J.  20, 
Q.  B.  406);  and  Dasiei  v.  Povey  (2  W.  BL  892). 

LrrsBPLEADEB  Proceedings. 

12.  Where  an  action  has  beeii  commenced  in  re-  interpleader 
spect  of  a  common  law  claim  for  the  recovery  of  ^nced. 
money  or  goods,  or  where  goods  or  chattels  hare  though  titles 
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comnoB       be«i  tafceB  or  are  inteiidod  to  he  taken  in  exeevitioD 
^''^'  under  proeeM  iflened  ^fVom  any  one  of  tlie  Saperior 

Courts,  or  from  the  Court  of  Conunon  Pleas  at  Lan- 
caster  or  the  Court  of  Pleas  at  Durham,  and  the 
defendant  in  such  action,  or  the  sheriff  or  other  officer, 
has  applied  for  relief  under  the  provisions  of  an  act 
made  and  passed  in  the  aession  of  parliament  held  id 
the  first  and  second  jear  of  the  reign  of  his  late 
>»«wiii.4.  M^est7  King    William  the  Fourth,  intituled  "-4ji 
Act  to  enable  Courts  of  Law  to  give  Belief  against 
adverse  Claims  made  upon  Persons  having  no  In- 
terest in  the  Subject  of  such   Claims,^  it  shall  be 
lawful  for  the  court  or  a  judge  to  whom  such  appli- 
cation is  made,  to  exercise  all  the  powers  and  autho- 
rities given  to  them  by  this  Act  and  the  herein  before- 
mentioned  Act  passed   in  the  session  of  parliament 
held  in  the  first  and  second  jears  of  the  reign  of  his 
late  Majesty  King  fVMiam  the  Fourth,  though  the 
titles  of  the  claimants  to  the  money,  goods,  or  ehatteU 
in  question,  or  to  the  proceeds  or  valne  thereof,  bare 
not  a  common  origin,  bat  are  adverse  to  and  inde- 
pendent of  one  ano&er. 

Interpleader  at  law  was  previously  dependent  npon,  and  RgH- 
lated  by.  the  1  fie  2  Will.  4,  c.  68 ;  1  &  2  Vict,  c  45,  s.  2;  and 
^  ft  9  V  iet  c.  109,  ■•  19,  which,  on  •ocoaat  of  their  NBp<iraBce, 
we  aet  out  below.* 


1  a  2  will.  4.  •  1  Si  2  Will.  4^  c.  58. 

c.  08. 

An  Aet  to  enable  Courts  g^  Law  to  give  ReUrf  ngakut  adrem 

Claimt  made  upon  Pertone  having  no  Interent  in  the  Subjict  tf 

weh  dahu.  [20th  October,  IW.] 

Wherkas  it  often  happens  that  a  person  sued  at  law  for  the 

recovery  of  money  or  goods  wherein  he  has  no  interest,  and  which 

are  also  claimed  of  him  by  some  third  party,  has  no  means  of 

relieving  himself  from  such  adverse  claims  but  by  a  suit  in  equity 

against  the  plaintiff  and  auch  third  party,  usually  called  a  bill  of 

interpleader,  which  is  attended  with  expense  and  delay;  for 

remedy  thereof  be  it  enacted  by  the   King's  roost  exoelleoi 

Majesty,  by   and   with   tlie  advice  and  consent  of  the  Lords 

spiritual  and  temporal  and  Commons  in  this  present  Parliament 

Upon  appli-    assembled,  and  by  the  authority  of  the  same,  that  upon  applio- 

catfon  by  a      tion  made  by  or  on  the  behalf  of  any  defendant  aued  in  ajgy  ^ 

defendant  in    bis  Majesty's  Courts  of  Law  at  Westminster,  or  in  the  Court  of 

SJSJmS,*'    Common  Pleas  of  the  County  Palatine  of  Lancaster,  or  the  Court 

ftc.  stating     of  Pleas  of  the  County  Palatine  of  Durham,  in  any  actioo  of 

that  the  right  assumpsit,  debt,  detinue  or  trover,  such  application  being  lasde 

l^?^*tt«r      '^^^  declaration,  and  before  plea,  by   affidavit  or  otherwise, 

ii^tii?  third     showing  that  soch  defendant  does  not  claim  any  interast  in  thf 

party,  the       subject-matter  of  the  suit,  but  that  the«tght  theseto  is  daiBC^ 
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Xoterpletder  at  Uw  is  of  two  kinds  t—^btwacn  peneni  gM»« 
rally ;— and  (for  the  relief  of  sherifii  and  other  officera)  betiraen 


or  aappoaed  to  belong  to  ione  third  party  who  liaa  aoed  or  ia  ••«>*  aiMr 
expected  to  sue  for  the  aame,  and  that  anch  defendant  doea  not  ^j^^.^^^  t, 
in  any  manner  collude  with  aiich  third  party,  bnt  is  ready  to  sppewMMi 
bring  into  ooort  or  to  pay  or  dispose  of  the  subject-msttcr  of  the  mainuta  or 
action  in  auch  manner  as  the  court  (or  any  judge  thereof)  may  ri^'*^^ 
order  or  direct,  it  shall  be  lawful  for  the  court,  or  aay  judge  MiVin  the 
thereof,  to  make  rules  and  orders  calling  upon  such  third  party  meantime 
to  appear  and  to  state  the  nature  and  particulars  of  his  claim,  •^Y  proeeed- 
and  maintain  or  relinquish  his  claim,  and  upon  such  rule  or  Jjjf^^"^  * 
order  to  hear  the  allegations  as  well  of  such  third  party  as  of  the 
plaintiff,  and  in  the  meantime  to  atay  the  proceedings  in  such 
action,  and  finally  to  order  such  third  party  to  make  himself 
defendant  in  the  same  or  aome  other  action,  or  to  proceed  to  trial 
on  one  or  more  feigned  issue  or  issues,  and  also  to  direct  which 
of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  ^or, 
with  'the  consent  of  the  plaintiff  and  such  third  part^,  their 
counael  or  attornies,  to  dispose  of  the  merits  of  their  claima  and 
deierasine  the  same  in  a  summary  manner,  and  to  make  auch 
other  rules  and  orders  therein,  as  to  coats  and  all  other  matters, 
as  may  appear  to  be  just  and  reasonable. 

II.  And  be  it  further  enacted,  that  the  judgment  in  any  auch  Jadfmeat 
action  or  issue  aa  may  be  dhwcfted  by  the  court  or  judge,  and  the  fo^/S^^" 
decision  of  the  court  or  judge  in  a  summary  manner^  shall  be 

final  and  conclusive  sgainat  the  parties,  and  all  persons  claiming 
bgrt  ^nif  or  under  th^n. 

III.  And  be  it  further  enacted,  that  if  such  third  party  shall  If  raeh  third 
not  appear  upon  auch  rule  or  order  to  maintain  or  relinquish  his  P^^r  •hall 
claim,  being  duly  served  therewith,  or  shall  neglect  or  refuse  to  i^^,  tSecourt 
comply  with  any  rule  or  order  to  be  made  after  appearance,  it  may  bar  hii 
shall  be  lawful  for  the  court  or  judge  to  declare  such  third  party,  ^l*"°J)f^*^ 
and  all  persons  claiming  by,  from,  or  under  him,  to  be  for  ever  defenduot/ 
barred  from  prosecuting  his  claim  against  the  original  defendant, 

hia  executors  or  administrators ;  saving  nevertheless  the  right  or 
claim  of  such  third  party  againat  the  plaintiff;  and  thereupon  to 
make  such  order  between  such  defendant  and  the  plaintiff,  as  to 
costs  and  other  matters,  as  may  appear  just  and  reasonable. 

IV.  Provided  always,  and  be  it  further  enacted,  that  no  order  Proviiosato 
shall  be  made  in  purauance  of  this  act  by  a  single  judge  of  the  orders  made 
Court  of  Pleas  of  the  said  County  Palatine  of  Durham  who  shall  i  Jam. 

not  also  be  a  judge  of  one  of  the  said  courts  at  Westminster,  and 
that  every  order  to  be  made  in  pursuance  of  this  act  by  a  single 
judge  not  sitting  in  open  court  shall  be  liable  to  be  rescinded  or 
altered  by  the  oourt  in  like  manner  aa  other  ordars  made  by  a 
single  judge. 

V.  Provided  also,  and  be  it  further  enacted,  that  if  upon  appli-  If  a  Judge 
cation  to  a  judge,  in  the  first  instance,  or  in  any  later  stage  of  the  ^^^^*  ^^^ 
proceedings,  he  shall  think  the  matter  more  fit  for  the  decision  St'for  the°de- 
of  the  court,  it  shall  be  lawful  for  him  to  rpfer  the  matter  to  the  cision  of  the 
court ;  and  thereupon  the  court  ahall  and  may  hear  and  dispose  court,  he 

of  the  same  in  the  same  manner  as  if  the  proceeding  had  ori-  °^'«''«rtt* 

ginally  commenced  by  rule  of  court,  instead  of  the  order  of  a 

judge. 

VI.  And  whereas  difficulties  sometimes  arise  in  the  execution  For  relief  of 
of  process  againat  goods  and  chattels,  issued  by  or  under  the  *l^«rtfli  and 
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execution  erediton,  and  peraons  claiming  gooda  seized  in 
cution. 


other  ofllccn 
In  exeeation 
of  proeets 
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authority  of  the  said  courts,  hy  reason  of  claims  made  to  snch 
goods  and  chattels  by  assignees  of  bankrupts  and  other  persons, 
not  being  the  parties  against  whom  sucli  process  has  issued, 
whereby  sheriffs  and  other  o6Scers  are  exposed  to  the  hazard  and 
expense  of  actions  ;  and  it  is  reasonable  to  afford  relief  and  pro- 
tection in  such  cases  to  such  sheriffs  and  other  oflScers ;  be  it 
therefore  further  enacted,  that  when  any  such  claim  shall  be  made 
to  any  goods  or  chattels  taken  or  intended  to  be  taken  in  exe- 
cution under  any  jprocess,  or  to  the  proceeds  or  value  thereof,  it 
shall  and  may  be  lawful  to  and  for  the  court  from  which  such 
process  issued,  upon  application  of  such  sheriff  or  other  officer 
made  before  or  after  the  return  of  such  process,  as  well  before  as 
after  any  action  brought  against  such  sheriff  or  other  officer,  to 
call  before  them,  by  rule  of  court,  as  well  the  party  issuing  such 
process  as  the  party  making  such  claim,  and  thereupon  to  exer- 
cise, for  the  adjustment  of  such  claims  and  the  relief  and  pro- 
tection of  the  sheriff  or  other  officer,  all  or  any  of  the  powers 
and  authorities  hereinbefore  contained,  and  make  such  rules  and 
decisions  as  shall  appear  to  be  just,  according  to  the  circum- 
stances of  the  case :  and  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  court 

VII.  And  be  it  further  enacted,  that  all  rules,  orders,  matters 
and  decisions  to  be  made  and  done  in  pursuance  of  this  act,  ex- 
cept only  the  affidavits  to  be  filed,  may,  together  with  the  decla- 
ration in  the  cause  (if  any),  be  entered  of  rec<»d,  with  a  note 
in  the  margin  expressing  the  true  date  of  such  entry,  to  the  end 
that  the  same  may  be  evidence  in  future  times,  if  required,  and 
to  secure  and  enforce  the  payment  of  costs  directed  by  such  rale 
or  order ;  and  every  such  rule  or  order  so  entered  shall  have  the 
force  and  effect  of  a  judgment,  except  only  as  to  becoming  a 
charge  on  anv  lands,  tenements,  or  hereditaments ;  and  in  ease 
any  costs  shall  not  be  paid  within  fifteen  days  after  notice  of  the 
taxation  and  amount  thereof  given  to  the  party  ordered  to  psy 
the  same,  his  agent  or  attorney,  execution  may  issue  for  the 
same  hy  fieri  facia*  or  capioi  ad  tatitfaeiendmm^  adapted  to  the  esse, 
together  with  the  costs  of  such  entry,  and  of  the  execution,  if  by 
fieri  fadai ;  and  such  writ  and  writs  may  bear  teste  on  the  day  of 
issuing  the  same,  whether  in  term  or  vacation ;  and  the  sheriff  or 
other  officer  executing  any  such  writ  shall  be  entitled  to  the  same 
fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon  a 
judgment  of  the  court. 

VIII.  And  whereas  by  a  certain  act  made  and  passed  in  the 
laat  session  of  parliament,  intituled  <*  i#«  Act  to  improve  the  Pn- 
ctedingt  in  Prohibition  and  on  Writ*  on  Mandamoi^**  it  was  amoi^ 
other  things  enacted,  that  it  should  be  lawful  for  the  court  to 
which  application  may  be  made  for  any  such  writ  of  mandamus 
as  is  therein  in  that  behalf  mentioned,  to  make  rules  and  orden 
callinff  not  only  upon  the  person  to  whom  such  writ  may  be  re- 
quired to  issue,  but  also  all  and  every  other  person  having  or 
claiming  any  riffht  or  interest  in  or  to  the  matter  of  such  writ,  to 
show  cause  against  the  issuing  of  such  writ  and  payment  of  the 
costs  of  the  application,  and  upon  the  appearance  of  such  other 
person  in  compliance  with  such  rules,  or,  in  default  of  app«tf' 
ance  after  service  thereof,  to  exercise  all  such  pow«s  and  autho* 
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1.  Bbtwbbv  Claimakts  obnbrallt. — This  kind  of  inter-  Ivtxe- 
pleader  ia  now  based  upon  and  regulated  by  the  1  &  2  Will.  4,  ^^*^^^y 
c  58.  and  other  statutes,  which  see  irfra  /  and  by  the  present  claxmavts 
sta.tiite.  onaaALLT. 


ritiea,  and  to  make  all  such  rules  and  orders  applicable  to  the 
I  were  or  might  be  given  or  mentioned  by  or  in  any  act 
I  or  to  be  passed  during  that  present  session  of  parliament 
for  giving  relief  against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims;  and  whereas  no  such 
act  was  passed  during  the  then  present  session  of  parliament,  be 
it  therefore  enacted,  that  upon  any  such  application  as  is  in  the 
said  act  and  hereinbefore  mentioned,  it  shall  be  lawful  for  the 
eoort  to  exercise  all  such  powers  and  authorities,  and  make  all 
such  rales  and  orders  applicable  to  the  case,  as  are  given  or  men- 
tioiied  by  or  in  this  present  act. 

1  &  2  Vict.  c.  46.  i  &  I  vice 

c.  45 
An  Act  (inter  alia)  fo  extend  the  Juritdiction  qf  the  Judget  of  the    '     ' 

Superior  Courts  nf  Common  Law, 

Sect.  2.  Whereas  by  another  act  passed  in  the  second  year  of      Sect.  S. 
the  reign  of  his  late  Majesty  king  William  the  fourth,  intituled,  Any  Judge 
**  An  Act  to  enable  the  Court*  </  Law  to  give  Relief  againtt  advene  ™*y  c^cer- 
Claiwu  made  upon  Persons  having  no  interest  in  the  subject  of  such   pg^JJ^^^f 
Qasmg^"  provision  is  made  for  the  relief  of  sheriffs  and  other  the  relief  of 
officers  concerned  in  the  execution  of  process  issued  out  of  any  iberiffs,  &e. 
of  his  Majesty's  courts  of  law  at  Westminster,  or  of  the  court  of  JJyJJjJLf'^ 
Common  Pleas  of  the  county  palatine  of  Lancaster,  or  the  Court  ]  g^  2  Will.  4, 
of  Pleas  of  the  county  palatine  of  Durham,  against  goods  and  e.  58,  ■.6,  be 
chattela  by  reason  of  claims  made  to  such  goods  and  chattels,  but  exercised  by 
sack  relief  can  only  be  given  by  rule  of  court :  and  whereas  it  is  eourtsl 
expedient  that  a  single  judge  should  possess  the  power  of  giving 
rdief  in  that  respect,  be  it  further  enacted,  that  it  shall  be  lawful 
for  any  judge  of  the  said  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  with  respect  to  any  such  process  issued  out 
of  soy  of  those  courts,  or  for  any  judge  of  the  said  Court  of  Com- 
mon  Pleas  of  the  county  palatine  of  Lancaster,  or  Court  of  Pleas 
of  the  county  palatine  of  Durham  (being  also  a  judge  of  one  of  coiti  of  such 
the  said  three  superior  courts),  with  respect  to  process  issued  out  proceediiiKi. 
of  the  said  courts  of  Lancaster  and   Durham  respectively,  to 
exercise  such  powers  and  authorities  for  the  relief  and  protection 
of  the  sheriff  or  other  officer  as  may  by  virtue  of  the  said  last- 
mentioned  act  be  exercised  by  the  said  several  courts  respectively, 
and  to  make  such  order  therein  as  shall  appear  to  be  just,  and 
the  costs  of  such  proceedings  shall  be  in  the  discretion  of  such 
judge. 

8  &  9  Vict.  c.  109,  8  fr  9  Viet. 

An  Act  to  amend  the  Law  concerning  Games  and  Wagers* 

Sect.  19.  And  whereas  many  important  questions  are  now  tried      sect.  19. 
in  the  form  of  feigned  issues,  b^  stating  that  a  wager  was  laid  Proeeed- 
between  two  parties  interested  in  respectively  maintaining  the  ingt  nnder 
affirmative  and  the  negative  of  ceruin  propositions,  but  such  [l*^*vJ*' 
questions  may  be  as  satisfactorily  tried  without  such  form,  be  it  li^^ed. 
therefore  enacted,  that  in  every  case  where  any  court  of  law  or 
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22JJ2^  The  geMTtl  principles  recognised  in  its  appHcatioa  ore  :— 

That  the  peraon  applying  that  others  may  be  required  to  inter- 
plead be  already  defendant  in  an  action  at  the  suit  of  one 
of  them  i 

That  such  action  be  atrictly  such  as  formerly  came  under  the 
denominations  specified  in  1  &  2  WilL  4,  c  SSp  a.  1  (^«»- 
renee  ▼.  Maiktwa,  S  Dowl.  140)  i 

That  the  claims  of  both  claimants  be  in  respect  of  the  foy 
same  matter  (Sltmey  v.  Sidnef,  14  M.  &  W.  800) ; 

That  they  both  be  of  a  Ugai,  as  distinguished  from  a  merely 
cfMteMf,  character  {Roaeh  ▼.  Wright,  8  M.  &  W.  15S ;  Frut 
▼.  Htywodt  2  Dowl.  N.  S.  801) ;  but  see  Putmejf  ▼.  Kimg  (5 
M.&W.425);* 

That  the  party  applying  claim  no  interest  in  the  matter  ia 
dispute  {Brmddiek  v.  Swdth,  9  Bing.  8«;  C^ier  w.  Bdnk  tf 
Knglmtd,  2  DowL  728 ;  Smith  ▼.  WkgeUr,  S  D«mL  421 : 
Grant  v.  Fry,  4  Dowl.  185  :  Slane^  ▼.  Sidneif,  ubi  tt^tf); 

That  the  applicant  be  not  colluding  with  either  party  {BeUktr 
▼.  Smith,  9  Bing.  82 :   Tuekgr  v.  Morrh,  I  Cr.  &  M.  73); 

That  the  applicant  be  in  possession  of  the  matter  in  dispote, 
and  thus  able  to  obey  such  order  as  may  be  made  there- 
about {Jtlen  V.  Giibf,  3  Dowl.  143;  /aioatf  ▼.  BmtkiU, 
3  Dowl.  147); 

That  the  same  question  be  raisable  upon  the  interpleader  inoe, 
as  was  in  dispute  between  the  original  parties  (Bmhtr  v. 
Bamk  i/ Juttruiatim,  I  C.  B.  N.  S.  &15  :  L.  J.  26,  C.  P.  93). 

Formerly  there  was  also  another  rule  introduced  from  the 
practice  of  the  courts  of  equity  on  interpleader  bills,  riz.,  thit 
the  applicant  be  not  under  a  special  obligation  towards  either 
claimant  in  respect  of  the  matter  in  dispute  (OaiMAajf  v.  Tk$n- 
ttm,  2  MyL  &  Cr.  1  ;  Farr  ▼.  Ward,  2  M.  &  W.  844;  Jtma  t. 
Priiehard,  7  M.  &  W.  216;  r«nier  t.  Map«r,  fe.  nf  Kemdal,  13 


equity  may  desire  to  have  any  qnesdon  of  fact  decided  by  a  Jory, 
it  shall  be  lawful  for  soch  coort  to  direct  a  writ  of  summons  to  be 
sued  out,  by  such  person  or  persons  as  such  coort  shall  tbiok 
ought  to  be  plaintiff  or  plaintiffs,  against  such  person  or  pertoai 
as  such  court  shall  think  ought  to  be  defendsnt  or  defrndsnti 
therein,  in  the  form  set  forth  in  the  second  schedule  to  tbif  set 
annexed,  with  such  alterations  or  additions  aa  such  rooit  miy 
think  proper :  and  thereupon  all  the  proceedings  shall  go  on  sod 
he  brmijtht  to  a  close  in  the  same  manner  as  is  now  practised  » 
proceedings  under  a  feigned  issue. 

flCUSBVLBt. 

In  the  CoQTt  of  Qacen't  Bench  [**  Common  Ptoss,"  or  **  Bxcb«qsWf'«^ 
te  «iy  ti^€rior  eomi^  as  Ike  earn  imqf  te]. 

MlddleMX  to  wltjor  mk*  othw  eamitf  at  way  te  dirveisi]. 

Whereas  A.  B.  afllnnt.  eod  C.  D.  denies  £Awt  mtt/uUg  Ike  fad  er/B*  •* 
imae}f  and  the  Lord  Chancellor  [or  mek  otker  court,  4e.]  fa  dceironi  of  v^- 
Ulafnf  the  truth  bj  the  verdict  of  a  jury,  and  both  partlea  ps^  that  thtM"* 
may  be  Inquired  or  by  the  country :  Nov  let  a  Jniy,  ke. 

•  The  reeommendaSloB  of  the  Common  J^nr  Commlwiwwe  iThirf  V 
port,  p.  10),  that  In  case  of  interpleader  for  relief  of  sherilTs,  JiuiidictM 
should  be  ^Ten  to  the  common  law  eourta,  even  thoof  h  the  claim  or  clsim* 
be  all  equitable,  has  not  been  adopted  by  the  le(f slatora,  in  toMBtqew'^  « 
the  opposition  lefnrcd  to  la  the  note  to  p.  SiS, 
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M.  A  W.  171 ;  LhUUay  ▼.  lUttrm^  6  C.  B.  291 ;  tttrtm  v.  Earl 
^2lfmm,4  Ex.  497;  Orientai  Bank  ▼.  Nieholton,  S  W.  R.  587, 
Gh.»  Stuart,  V.  C,  E.  T.  1867):  thit  rule  it,  howeTer,  altered 
by  the  pretem  section.  In  MtfftuU  v,  Angeli  (L.  J.  83,  Q.  B.  14), 
the  plaintiff  had  contracted  as  principal  with  the  defendant  to 
complete  certain  work,  and  had  completed  it,  and  received  part 
of  the  price,  when  C.  gawt  notice  to  the  defendant  that  the  con- 
tract had  been  made  by  the  plaintiff  at  the  affent  of  C,  and 
warned  the  defendant  not  to  pay  to  the  plaintiff  the  remainder  of 
the  price.  The  plaintiff  then  commenced  an  action  against  the 
defendant,  who  sought  to  make  the  plaintiff  and  C.  interplead. 
It  was  held  by  Blackburn,  J.,  in  the  Bail  Court,  that,  whether 
the  facts  above  stated  brought  the  case  within  the  rule  acted  upon 
in  Jamei  v.  Pritchard  (7  M.  ft  W.  216),  and  the  other  cases  above 
cited,  or  not,  yet  that  the  latter  provision  of  thit  enactment 
certainly  applied;  and  he  ordered  inteipleader  accordingly. 
This  case  was  approved  by  the  Court  of  Exchequer  in  Best  v. 
MvyM  (1  H.  &  C.  718 ;  L*  J.  82,  Ex.  129),  where  the  defendant, 
an  auctioneer,  was  intrusted  by  the  plaintiff  with  ftimiture  to 
sell  for  him,  and  the  defendant  having  sold,  and  part  of  the 
proceeds  being  in  his  hands,  received  a  notice  from  G.  that  she 
claimed  the  goods.  An  interpleader  order  as  to  the  balance  in 
the  defendant's  hands,  after  deducting  his  commission,  was 
granted  between  the  plaintiff  and  O.,  the  latter  being  willing  to 
allow  the  commission  and  take  the  issue.  So  in  7*an«er  v. 
Smropean  Bank,  Lim.  (L.  R.  1,  Ex.  261),  A.  sued  the  defendants 
to  whom  he  had  intrusted  a  policy  for  certain  specified  purposes, 
and  declared  in  trover  and  detinue  and  specially  on  the  con- 
tract B.,  who  had  pledged  the  policy  with  A.,  brought  an 
action  against  the  same  defendants  for  the  recovery  of  the 
policy.  Bramwell,  B.,  made  an  interpleader  order,  directing  that 
the  first  action  should  be  stayed  till  further  order,  that  A.  should 
be  at  liberty  to  defend  the  eeoond  action,  indemnifying  the 
defendants,  and  that  B.  should  give  the  defendants  security  for 
coats.  The  Court  of  Exchequer,  following  Besi  ▼.  HaytM  (nM 
nipra)t  held  that  this  order  was  right.  ^ 

The  crown  cannot  be  made  to  interplead,  not  being  named 
in  the  statute  {Ctindy  v.  Maugham,  1  D.  ft  L.  745). 

It  has  been  doubted  whether  a  foreigner  beyond  the  jvrisdie* 
tiow  eaa  be  required  to  interplead  {Patomi  v.  Ckmpb»U,  12 
M.  ft  W.  277)  t  but  consult  now  spirit  of  C  L.  P.  A.  1852,  a. 
19(ewte,p.27> 


Upon  the  practice  it  it  only  necetsary  to  oheerve— 

That  the  application  cannot  be  made  before  detlaratien,  nor 
after  plea  actually  pleaded ; 

That  it  should  ordinarily  be  made  at  chambers ; 

That  if  two  actions  be  pending,  applicacien  must  be  made  in 
each  (jtUen  v.  Oilby,  S  Dowl.  148) ; 

That  the  application  must  be  supported  by  aflldavit  setting 
forth  the  facts  that  bring  the  case  within  the  sutote^  as  above 
stated  ( IVtbtter  v.  DeU^id,  7  C.  B.  187) ;  and  denying  col- 
lusion (fMT  Parke,  B  ,  in  Bcmd  v.  IVwodkaU,  4  Dowl.  851) ; 

That  if  the  claimant  does  not  appear  and  persist  in  hit  claim, 
an  order  barring  bis  claim  will  be  made,  and  ordinwtly 
without  ooeU  {Laiahiri  v.  Coopir,  5  Dowl.  047;  •ftwM  v. 
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Lewii,  8  M.  ft  W.  264 ;  Orazehrook  ▼.  Piekftrd,  10  M.  ft  W. 
279) ; 

That  if  'he  penists  in  his  claim,  and  the  case  be  fit  for  inter- 
pleader, he  will  be  made  defendant  in  lieu  of  the  original 
defendant;  or  an  issue  (8  &  9  Vict.  c.  109,  s.  19,  and 
Sched.  2,  anU,  p.  306,  n.)  will  be  ordered;  or  the  claims 
mav  be  disposed  of  in  a  summary  manner  under  the  pro- 
visions of  the  1  &  2  Will  4,  c  58,  s.  1  (ante,  p.  302),  or 
under  ss.  14  or  15  of  this  act ; 

That  the  order  should  provide  for  the  tnterim  protection  of  tbe 
matter  in  dispute ; — and,  in  the  case  of  money,  by  reqairing 
it  to  be  brought  into  court  {Jtlen  v.  Gifby,  3  Dowl.  143) ; 

That  the  costs  generally,  as  between  the  claimants,  rest  entirely 
in  the  discretion  of  the  judge ;  and  are  disposed  of  after,  and 
ordinarily  in  accordance  with,  the  event  {MeltUie  v.  Smcrk, 
3  M.  &  6.  57  ;  Ciuel  v.  ParienU,  7  M.  &  G.  527). 

2.  Between  Execution  Creditors  and  Persons  cLA.rv- 
ING  Goods  seized  in  Execution. — Interpleader  in  such  cases 
depends  upon  the  1  &  2  Will.  4,  c.  58,  a.  6 ;  1  &  2  Vict,  c  45, 
s.  2  (ante,  pp.  303 — 305);  and  the  present  sutute.  As  it  wss  in- 
troduced for  the  relief  of  sheriffs,  and  of  other  officers  executing 
process,  it  is  much  favoured  by  the  legislature  in  its  enactments* 
and  by  the  courts  in  their  interpretation  of  them. 

The  principles  and  practice  above  noted  may  be  considered 
applicable  to  proceedings  in  interpleader  upon  the  application 
of  a  sheriff  or  other  ofiicer,  subject  to  the  following  differences: — 

A  sheriff  may  successfully  apply  for  an  interpleader  order, 
although  no  action  has  been  commenced  against  him,  provided 
that  a  bona  fide  legal  claim  has  been  actually  made  to  goods  law- 
fully seized  {HoUon  v.  Guntrip,  3  M.  &  W.  145)  by  him  {haac  v. 
SpUibury,  10  Bing.  3  ;  Green  v.  Brown,  3  Dowl.  337) ;  a  claim  by 
a  partner  {quA  partner)  is  not  within  the  acts  {Hoimes  v.  Uentu, 
4  A.  &  £.  127) ;  nor  is  mere  notice  of  other  writs  {^Salmam  v. 
Jamett  1  Dowl.  369;  Day  v.  fVatdoek,  75.523);  or  of  bank, 
ruptcy  {Bentley  v.  Hook,  2  Cr.  &  M.  426). 

The  sheriflf  is  not  entitled  to  call  upon  a  claimant  to  interplead, 
where  the  sheriff  has  committed  some  injury,  distinct  from  the 
mere  seizure  of  the  goods  {HoUier  v.  Laurie,  3  C.  B.  334 ;  but  sec 
tFinter  v.  Bartholomew,  11  Ex.  704;  and  Mereer  v.  SiOHbartf, 
L.  J.  25,  Ex.  316)  :  and  here  it  may  be  noticed  that  the  accept- 
ance  by  the  execution  creditor  of  an  issue  is  not  an  affirmance 
of  previous  torts  committed  by  the  sheriff  ( fVooUen  v.  Wrightt 
1  H.  &  C.  554 ;  L.  J.  32,  Ex.  513,  Ex.  Ch).  Where  goods  hare 
been  wrongfully  seized  under  a  fi*/a.,  and  are  afterwards  ttAi 
under  an  interpleader  order,  the  execution  creditor  is  not  liable 
for  any  loss  that  may  accrue  by  such  sale,  or  by  any  proceedings 
subsequent  to  the  interpleader  order  {Walker  v.  Olding,  1 
H.  &C.621). 

The  sheriff  need  not  by  his  affidavit  deny  collusion  (BMiv> 
fVoodhall,  4  Dowl  Z5l). 

The  sheriff  may  disentitle  himself  to  relief  by  collusion,  or  by 
taking  an  indemnity  {per  Patteson,  J.;  Ostler  v.  Bower,  4  Dowl. 
605);  or  by  being  interested  personally,  or  by  his  uoder-sherifT 
{Ottler  V.  Bower,  ubi  tupra) ;  or  where  he  has  himself  brought  the 
claim  about  {Cot  v.  Balne,  2  D.8e  L.  718);  or  where  he  has  acted 
upon  his  own  discretion  in  the  matter  of  the  dispute  {Crvep  f. 
Day,  4  C.  B.  760 ;  Tt^on  v.  Harding,  L.  J.  29,  Ch.  225 ;  but  ^ee 
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apon  these  Utter  points,  Holiy.  Froii,  8  H.  &  N.  821) ;  or  where 
he  has  heen  negligent  {Braekenhury  y.  Lamriet  8  Dowl.  180) ;  or 
where  the  application  is  unreasonably  delayed  {Mutton  y.  Young, 
4  C.  B.  371 1  TV^on  v.  Harding,  L.  J.  29  Ch.  225 ;  and  see 
Bagthaw  v.  Farnsworth,  2  L.  T.  N.  S.  890,  Ex.  T.  T.  1860,  where 
an  interpleader  rule  was  refused  to  a  sheriff  who  had  seized  crops 
supposed  to  be  growing,  but  not  above  the  ground). 

The  execution  creditor  is  entitled  to  be  the  defendant  upon  the 
feigned  issue.  See  ShingUr  y.  Holt  (7  'H.  &  N.  65 ;  L.  J.  80, 
Ex.  322),  where  a  nuu'ried  woman  was  the  claimant,  and  a  verdict 
that  the  goods  were  hers  as  against  the  execution  creditor,  was 
supported. 

Proceedings  against  the  sheriff  will  be  stayed  pending  the  issue. 
If  the  execution  creditor  does  not  appear  upon  the  sheriff^s 
application  to  interplead,  the  sheriff  will  be  ordered  to  withdraw, 
or  to  pay  oyer  the  proceeds  of  the  goods  if  sold  ;  and  he  will  be 
protected  against  any  claim  of  the  execution  creditor  in  respect 
thereof  (£pe/ef^A  v.  Salubury,  8  Bing.  N.  C.  298);  but  the  execu- 
tion creditor  will  not,  according  to  the  better  opinion,  be  liable 
to  costs,  in  ordinary  cases.  Where  the  claimant  fails  to  appear, 
his  claim  to  the  goods*  and  against  the  sheriff,  will  be  barred  ; 
hut  any  remedy  that  he  may  have  against  the  execution  creditor 
will  be  left  open  {Pord  v.  DiUy,  5  B.  &  Ad.  885,  and  cases  there 
cited) ;  and  he  will  not  be  liable  to  costs. 

The  costs  are  in  the  discretion  of  the  judge,  and  are  ordinarily 
disposed  of  after  the  claim  has  been  abandoned,  or  otherwise 
finally  determined  ;  and  generally  follow  the  event(  iS'^a/ry  v.  Bed- 
well,  10  A.  &  E.  145).  If  the  sheriff  does  not  successfully  support 
his  application  it  may,  and  often  will,  be  dismissed  with  costs 
{Anderwn  v.  Calloway,  1  C.  &  M.  182  ;  Re  Sheriff  of  Oxfordshire^ 
6  Dowl.  136).  He  will  rarely  be  allowed  any  costs,  because  the 
relief  sought  is  purely  beneficial  to  himself  (Cox  v.  /Vim,  7  Dowl. 
50  ;  Jones  v.  Lewis,  8  M.  &  W.  264  ;  Gebhardt  v.  Rose,  2  Weekly 
Notes,  1867,  p.  19,  C.  P.  H.  T.) 

The  right  of  the  sheriff  to  poundage  fees,  and  expenses  of  exe- 
cution, is  dependent  upon  the  validity  of  the  seizure  ;  and  there- 
fore abides  the  event  of  the  claim  ( Clark  v.  Chetwode,  4  Dowl. 
635);  but  he  may  entitle  himself  to  possession  money  for  pos- 
session after  the  order,  either  by  consent,  or  by  order  of  the  judge 
(Dabbs  V.  Humphries,  1  Bing.  N.  C.  412 ;  Bland  v.  Delano, 6  Dowl. 
293);  and  where  the  parties  come,  after  any  issue  has  been 
directed,  to  an  arrangement,  he  is  entitled  to  possession  money 
from  the  date  of  the  order  {Scales  v.  Sargeson,  4  Dowl.  231) ;  and 
if  the  execution  creditor  recovers  any  portion  of  his  debt,  the 
sheriff  may  be  entitled  to  his  charges  pro  tanto. 

These  interpleader  sections  do  not  apply  to  interpleader  in 
Chancery,  or  in  the  county  courts. 

As  to  interpleader  in  Chancery  by  sheriffs,  see  Tt^on  v. 
Harding  (L.  J.  29,  Ch.  225) ;  Child  v.  Mann  (L.  R.  3,  Eq.  806). 

As  to  interpleader  in  the  county  courts,  see  9  &  10  Vict  c.  95, 
s.  118 ;  19  &  20  Vict.  c.  108,  s.  72 ;  and  C.  C.  Rules  130—133. 

It  may  not  be  amiss  to  add  here,  although  it  does  not  strictly 
come  within  the  present  subject,  the  important  provision  contained 
in  **The  Bankruptcy  Act,  1861,"  s.  74,  relating  to  sales  by 
sheriffs  under  judgments,  where  the  amount  claimed  in  the  action 
exceeds  50/.,  which  is  as  follows: — ^"Wherever  the  goods  and 
chattels  of  a  debtor  are  sold  under  an  execution  upon  any  judg^ 
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ment  recovered  in  any  actioo  or  tuit  brought  for  tbe  iwofsy  of 
a  debt,  money  demand,  or  damaget  against  any  debtori  oKccedi^g 
fifty  pounds,  such  goods  and  chattels  shall  in  all  eases,  aalci* 
the  court  shall  otherwise  direct,  be  sold  by  the  sheriff  by  pobltc 
auction,  and  not  by  bill  of  sale  or  private  eontract,  and  sii^  sale 
shall  be  publicly  advertiaed  by  the  sheriff  on  and  daring  due* 
days  next  preceding  the  day  of  saleu 

It  has  been  held  that  the  sheriff  is  not  entitled  to  dedvet  frooa 
the  proceeds  of  the  sale  his  expenses  of  advertSsiog  Qnd«  thin 
enactment  (Braithwaii$  ▼.  Marrioii,  1  H.  &  C.  691 1  L.  J.  S2, 
Ex.  24). 

Interpleader  is  not  an  "  action  "  within  the  meaning  of  ^e 
1  Will.  4,  c.  22,  s.  4,  ante,  p.  246  (/■  ike  MaUtr  4  the  Jforwf 
Dock  Board,  11  W.  R.  288,  0.  B.  H.  T.  1863). 

Court  or  13.  When  goodB  or  chattels  have  been  seized  ia 

d^tMi?of  cxecutioa  by  a  sheriff  or  other  officer  under  proceM 
■eised  of  the  above-mentloned  courts,  and  some  third  person 
^  °"'  claims  to  be  entitled  under  a  bill  of  sale  or  otherwide 
to  such  goods  or  chattels,  by  way  of  security  for  a 
debt,  the  court  or  a  judge  may  order  a  sale  of  the 
whole  or  part  thereof,  upon  such  terms  as  to  pay- 
ment of  the  whole  or  part  of  the  secured  debt  or 
otherwise  as  they  or  he  shall  think  fit,  and  may  direct 
the  application  of  the  proceeds  of  such  sale  in  such 
manner  and  upon  sach  terms  as  to  such  court  or  judge 
may  seem  just* 

This  section  confers  new  and  valuable  powers.  Hitherto,  if 
the  claimant  established  s  title  to  goods,  of  however  great  valoe, 
by  way  of  security  for  however  small  a  sum,  the  execution  was 
defeated  absolutely  ;  as  the  court  had  no  power  to  provide  for 
the  realization  of  the  securitv,  and  the  disposal  of  the  surphis ; 
or  for  the  payment  of  the  debt,  and  discharge  of  the  security  by 
the  execution  creditor.  This  defect  is  now  mended;  and  s 
convenient  and  much  used  scheme  for  defeating  creditors  k 
interrupted. 

It  would  seem  that  this  section  is,  strictly  speaking,  applicable 
whether  the  debt  be  iolvendum  in  presenti,  or  infutwro ;  and  hard- 
ship might  thus,  in  many  cases,  be  wrought  upon  both  crediton 
and  debtors,  if  the  exercise  of  the  power  vested  in  the  judges  did 
not,  as  it  does,  rest  in  their  discretion.*  The  common  law  com- 
missioners recommended  (Third  Report,  p.  11),  that  "  the  judge 
ought  to  have  power  in  all  cases  where  the  right  of  tbe  claimant 
is  only  by  way  of  security  for  a  debt,  to  direct  a  sale,  and  the 
application  of  the  proceeds,  in  case  of  a  surplus,  to  satisfy  tbe 
execution  upon  such  terms,  as  to  payment  of  the  secured  debt  or 
not,  and  odierwise,  as  the  judge  may  think  fit." 

Pow«  to  14,  Upon  the  hearing  of  any  rule  or  order  callisg 

judge  to  de-    Qpou  persons  to  appear  and  state  the  nature  and  psr- 
cids  tiun-      ticulars  of  their  claims,  it  shall  be  lawful  for  the  court 

*  The  word  ''msy"  is  often  uied  in  a  coodUionally  impecative  mbm 
{Otakt  V.  BomeU,  t  K.  ft  B.  SIO);  but  tbe  eoatext  above  pdnU  to  aa  sbM- 
latdj  ttm  dtocratlon  (iSMWe  v.  Vtm  Qtmr,  9  Eaeh.  MS). 
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or  jadire  wherever,  fi-om  the  smalhieflfl  of  the  amount  mariiyiB 
in  dispute  or  of  the  value  of  the  goods  seixed,  it  shall 
appear  to  them  or  him  desirable  and  right  so  to  do,  at 
the  request  of  either  partj,  to  dispose  of  the  merits  of 
ihe  reflective  claims  of  such  parties,  and  to  determine 
the  same  in  a  summary  manner,  upon  such  terms  as 
thej  or  he  shall  think  fit  to  impose,  and  to  make  such 
other  rules  and  orders  therein  as  to  costs  and  all  other 
matierB  as  may  be  just. 

Hitherto,  the  consent  of  both  partiei  was  necessary  to  give  such 
a  jorifldjction  to  the  court,  or  to  a  judge  ( 1  &  2  Will.  4,  c.  58,8. 1, 
a»te,  p.  S02 ;  Cmrletris  ▼.  Pocoek,  5  Dowl.  381 ;  HarrUtm  v.  Wrigki, 
IS  M.  ft  W.  816) :  now  the  court  or  judge  may,  in  the  exercise  of 
Its  or  bis  discretion,  upon  the  ground  of  the  smaUness  of  the 
asDoont  in  dis|Mite,  or  of  the  value  of  the  goods  seixed,  assunie 
juriMliction  at  the  request  of  eiiktr  party ;  and  neither  the  exer- 
cise of  diis  discretion  by  a  judge,  nor  the  correctness  of  his  de- 
cision, can  he  reviewed  (s.  17,  po$i^  p.  812). 

16.  Id  all  cases  of  interpleader  proceedings  where  special  esic 
Che  question  is  one  of  law,  and  the  &icts  are  not  in  ^tedwbere 
dispute,  the  judge  shall  be  at  liberty,  at  his  discretion,  facta  nndu- 
to  decide  the  question  without  directing  an  action  or  '^'*'' 
Issue,  and,  if  he  shall  think  it  desirable,  to  order  that 
a  speciAl  case  be  stated  for  the  opinion  of  the  court. 

This  section  is  also  novel,  and  seems  even  more  arbitrary  than 
L  14^  smpra.  It  would  indeed  have  been  well  to  prevent  a  waate 
of  costs,  in  taking  down  «n  issue  to  trial  when  a  quealion  of  law 
is  alone  in  dispute ;  and  there  can  be  no  objection  in  auch  caae 
to  allow  a  judge,  at  hia  own  diacretion,  to  decide  such  question  in 
a  fummary  manner,  in  the  first  instance,  without  any  conaent  of 
either  party ;  but  it  is  certainly  entrusting  much  to  a  single  judge 
to  mske  the  grant  of  an  appeal  from  his  decision  at  chambtrt, 
depend  entirdy  (s.  17,  past,  812)  upon  ku  thinking  it  desirably  I 
Oocc  a  judge  has  thought  an  appeal  from  his  decision  a  dtdrabU 
thing,  every  facility  is  thenceforth  afforded  by  si  16,ti(/ra,  for  farther 
litigation ;  and  thia  will  probably  lead  to  conditiooa  being  often 
imposed  by  a  judge,  as  heretofore  at  Niti  Priui,  upon  reserving  a 
poiot  (C  L.  P.  A.  1854,  s.  84,  ante,  p.  240),  to  prevent  error  being 
Wougb^  before  the  first  step  towards  it  can  be  made  to  appear  to 
him  to  be  deMirablg. 

16.  The  proceeding  upon  such  case  shall,  as  nearly  ProcMdinga 
as  maj  be,  be  the  same  as  upon  a  special  case  stated  csM^coart 
under  "The  Common  Law  Procedure  Act,  1852 ;"•  Jjjj^"**" 
and  error  may  be  brought  upon  a  judgment  upon  such 
case;    and  the  provisions  of  "The  Common  Law 
Procedure  Act,  1854,"'f  as  to  bringing  error  upon  a 
H^ecial  case,  shall  apply  to  the  proceedings  in  error 
upon  a  special  case  under  this  act. 


Icste.  48-48  (Mie,  pp.  50,  61).  t  Sect.  SS  (oaCt.  p.  SS8). 
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17.  The  jadgment  in  any  sach  action  or  issne  u 
may  be  directed  bj  the  court  or  judge  in  anj  inter- 
pleader proceedings,  and  the  decision  of  the  court  or 
judge  in  a  summary  manner,  shall  be  final  and  con- 
clusive against  the  parties  and  all  persons  daimisg 
by,  from,  or  under  them. 

This  section  b  taken  litenlly  from  1  &  2  Will.  4,  c.  58,  s.  S 
{ante,  p.  232). 

As  to  the  finality  of  a  summary  decision,  when  made  by  con- 
sent of  both  parties,  see  Shortridge  ▼.  Ycung  (12  M.  &  W.  i). 

18.  All  rules,  orders,  matters,  and  decisions  to  be 
made  and  done  in  interpleader  proceedings  under  tbu« 
act  (excepting  only  any  affidavits)  may,  together  with 
the  declaration  in  the  cause,  if  any,  be  entered  of 
record,  with  a  note  in  the  margin  expressing  the  true 
date  of  such  entry,  to  the  end  that  Uie  same  may  be 
evidence  in  future  times,  if  required,  and  to  secure 
and  enforce  the  payment  of  costs  directed  by  any  such 
rule  or  order ;  and  every  such  rule  or  order  so  entered 
shall  have  the  force  and  effect  of  a  judgment  in  the 
superior  courts  of  common  law. 

This  section  repeats  the  earlier  portion  of  1  &  2  WilL  4,  c.  SS. 
s.  7t  ante,  p.  303 ;  and  omits  so  much  as  excepted  a  rule  or  order 
in  interpleader  from  becominf^,  by  registration,  a  charge  upoo 
land.  The  execution  and  registration  of  a  writ  of  execution  upon 
a  judgment  being  now  (27  &  28  VicL  c.  112,  ss.  I,  8,  ps«f) 
requisite  to  constitute  a  charge  upon  land:  the  omissioD  of 
that  exception  leaves  the  effect  of  1  &  2  Will.  4,  c.  o8,  t.  7, 
and  of  the  present  section,  exactly  the  same  as  against  htma  juie 
purchasers  and  mortgagees,  whether  with  or  without  notice. 

It  also  omits  the  provisions  of  the  earlier  enactment  as  to  writs 
of  execution ;  and  the  result  of  this  omission  may  be,  that  when 
the  rule  or  order  is  based  exclusively  upon  the  provisions  of  tka 
act,  the  execution  for  costs  may  issue  forthwith,  instead  of  being 
delayed  until  the  expiration  of  fifteen  days  after  notice  of  the 
taxstion  and  amount. 

This  section  does  not  supersede  proceedings  by  attachment;  or 
by  execution  under  1  &  2  VicL  c.  110,  s.  18*  {Cetti  v.  Bsr/lrtf, 
9  M.  &  W.  840). 

Where  a  summons  in  the  nature  of  interpleader  has  been  issued 
under  "The  County  CourU  Act,  1867"  (80  8c  31  Vict.  c.  142), 
a.  31,  any  action  which  shall  have  been  brought  in  any  Court  io 
respect  of  the  claim  in  such  summons  or  of  any  damage  srising 
out  of  the  execution  of  the  process  shall  be  suyed. 
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*  And  be  it  enacted,  that  all  decreet  and  orders  of  courts  of  eqatty.  ui 
all  rules  of  courts  of  common  law,  and  all  orders  of  the  lord  chancellor  or  of 
the  court  of  review  in  matters  of  bankruptcy,  and  all  orders  of  the  l«d 
chancellor  in  matters  of  lunacy,  whereby  any  sum  of  money  or  any  eocts, 
charges  or  expenses,  shall  be  payable  to  any  person,  shall  have  the  eficC  «f 
judgments  in  the  superior  courts  of  common  law,  and  the  penons  to  vhom 
any  such  moneys  or  eosts,  charges,  or  expenses  shall  ha  payable  ikaU  te 
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MisjaiUDEB  OF  Plaintiffs* 

19.  The  joinder  of  too  manj  plaintiffs  shall  not  be  joindwM 
fataL*  but  every  action  may  be  brought  in  the  name  pJ********  »' 
of  all  the  persons  m  whom  the  legal  right  may  be  tuopoMd  to 
supposed  to  exist ;   and  judgment  may  be  given  in  ^^^^^ 
favour  of  the  plaintiffs  by  whom  the  action  is  brought, 

or  of  one  or  more  of  them,  or,  in  case  of  any  question 
of  misjoinder  being  raised,  then  in  favour  of  such  one 
or  more  of  them  as  shall  be  adjudged  by  the  court  to 
be  entitled  to  recover  r  provided  always,  that  the 
defendant,  though  unsuccessful,  shall  be  entitled  to 
his  costs  occasioned  by  joining  any  person  or  persons 
in  whose  favour  judgment  is  not  given,  unless  other- 
wise ordered  by  the  court  or  a  judge. 

See  IHTRODUCTION. 

This  is  a  Tcry  yalaable  enactment,  see  C.  L.  P.  A.  1852,  8.  34, 
n.  {ante,  p.  88,  €i  seq,).  It  adopts  a  principleT  previously  recog- 
nized in  qectment  (see  form  of  writ  given  in  C.  L.  P.  A.  18^, 
Sched.  A.,  No.  13,  ante,  p.  192).  The  proviso  as  to  extra  costs 
netdleuly  occasioned  to  au  unsuccessful  defendant,  and  the  pro- 
visions of  sa.  20,  21,  ii\fra,  prevent  any  hardship. 

In  an  action  by  churchwardens,  where  some  of  the  plaintiffs 
were  disqualified  from  suing  the  court  under  this  section,  gave 
judgment  for  the  plaindffs  not  so  disqualified  {BreTuner  v.  Hatl, 
L.  R.  1  C.  P.  748). 

20.  Upon  the  trial  of  such  cause  a  defendant  who  Defendant  to 
has  therein  pleaded  a  set-off  maj  obtain  the  benefit  of  of  Mt-oc*  ^ 
his  set-off  by  proving  either  that  all  the  parties  named  though  Mme 
as  plaintiffs  are  indebted  to  him,  notwithstanding  that  jmpropcriy 
one  or  more  of  such  plaintiffs  was  or  were  improperly  J«in«d. 
joined,  or  on  proving  that  the  plaintiff  or  plaintiffs 

who  establish  their  right  to  maintain  the  cause  is  or 
are  indebted  to  him. 

In  the  former  case  a  defendant  will  obtain,  against  persons 
who  are  jointly  indebted  to  him,  the  benefit  of  set-off,  in  actions 
wherein  he  could  not  have  such  benefit,  but  for  the  plaintiff, 
really  interested  in  the  action,  having  miejoined  co-plaintiffs,  and 
thus  lost,  as  against  the  defendant,  the  opportunity  of  enforcing 
his  sevenl  daim. 


deemed  judgment  eiedlton  within  the  meaning  of  this  set,  and  ril  powen 
hiettbf  given  to  thejadget  of  tho  luperlor  conrta  of  oommon  law  with  retMCt 
to  matCen  depending  Cd  the  aame  eourti,  shall  and  may  be  exercised  by 
eooita  of  equity  with  respect  to  matters  therein  depending,  and  by  the  lord 
ehaaeanor  and  the  eonit  of  review  in  matters  of  bankruptcy,  and  by  the  lord 
dtaneeUor  in  matters  of  lunacy,  and  all  remedies  hereby  ^ven  to  Judgment 
cieditoes  are  in  lilce  manner  given  to  persons  to  whom  any  moneys  or  costs, 
dkaiges  «r  ejcpeasee,  are  by  sueh  orders  or  rules  rsepectlvely  dizeeted  to  be 
psid. 

*  Unless  such  ml^olnder  be  inconsistent  with  the  cause  of  action  as 
alleged  {BeOingkam  v.  dorte,  1  B.  ft  S.  332);  and  seeiStaAa  v.  Shi6i(l  H.  ft 
C.t57;  L.  J.  SI,  £s.  MO). 

D.  P 
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In  the  latter  case  the  old  right  of  set-off  is  protected  aguoft 
any  misapplicatioB  of  the  prevMOs  sectioik 

No  other  Bc-  21.  No  Other  action  shall  he  hrought  agaiiut  the 
cuhnto^^  defendant  hj  any  person  so  joined  as  plaintiff  in 
brought.        respect  of  the  same  cause  of  action. 

A  previous  judgment  recovered  in  one  of  the  SEuperior  coors 
hy  the  same  plaintiff  against  the  same  defendant,  upon  the  $ant 
cause  of  action,  has  always  been  a  good  plea  in  bar  {Fhrenct  t. 
Jenningi,  1  C.  B.  N.  S.  584} ;  and  see  as  to  the  effect  of  a  judg- 
ment recovered  in  the  consular  court  at  Constantinople,  aod 
satisfied,  Barber  v.  Lamb  (8  C.  B.  N.  S.  95  ;  L.  J.  29,  C.  P.234> 
The  pendency  of  such  an  action  in  one  of  our  Superior  Courts, 
furnished  material  for  a  good  plea  in  abatement  in  the  secocd 
(Harley  v.  Greenwood,  5  B.  &A.101);  but  see  as  to  pendency 
of  an  action  in  a  foreign  court,  Cojr  v.  Mitchell  (7  C.  B.  N.  S.  55 ; 
L.  J.  29,  C.  P.  33).  The  present  enactment  is  directed  against 
a  claim  being  first  shaped  as  joint,  and  then  as  several,  and  so 
tried  on  against  a  defendant  either  concurrently  or  consecutirdj : 
which  course  might,  since  the  improvement  introduced  by  s.  19 
{ante,  p.  313),  be  tantamount  to  a  new  trial  at  the  discretion  of  ao 
unsuccessful  plaintiff. 


Provfiiont  of 
19  ft  SO  Vict, 
c.  108.  at  to 
replevin  ex- 
tended  to  all 
casei  of  ve- 
rcplevin. 


19  ^  20  Vkt, 
e.  108. 
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BsPLETnr. 

22.  The  provisions  of  an  act  passed  m  the  session 
of  parliament  held  in  the  nineteenth  aod  tweotieth 
years  of  the  reign  of  her  present  Majesty,  chapter  one 
hundred  and  eight,  which  relate  to  replevin,  shall  be 
deemed  and  taken  to  apply  to  all  cases  of  replevin,  in 
like  manner  as  to  the  cases  of  replevin  of  goods  dis- 
trained for  rent  or  damage  feasant. 

This  is  intended  to  remove  certain  doubts  referred  to  in  the 
Common  Law  Commissioners'  Third  Report,  p.  7. 

The  provisions  of  the  19  &  20  Vict.  c.  108,  whidi  are  thus 
explained,  are  as  follow : — 

Sec  63.  The  powers  and  responsibilities  of  the  sheriff  with 
respect  to  replevin  bonds  and  replevins  shall  henceforth  ceuc; 
and  the  registrar  of  the  county  court  of  the  district  in  which  any 
distress  subject  to  replevin  shall  be  taken  shall  be  empowered, 
subject  to  the  regulations  hereinafter  contained,  to  approve  of 
replevin  bonds,  and  to  grant  replevins,  and  to  issue  all  necessary 
process  in  relation  thereto,  and  such  process  shall  be  ezecttted 
by  the  high  bailiff. 

Sec  64.  Such  registrar  shall,  at  the  instance  of  the  party 
whose  goods  shall  have  been  distrained,  cause  the  same  to  be 
replevied  to  such  partv,  on  his  giving  one  or  other  of  such  seen- 
rities  as  are  mentioned  in  the  next  two  succeed  mg  sections. 

Sec.  65.  An  action  of  replevin  may  be  commenced  in  siiy 
soperior  court  in  the  form  applicable  to  personal  actions  therein, 
and  such  court  shall  have  power  to  hear  and  derermine  the  same ; 
and  if  the  replevisor  shall  wish  to  commence  proceedings  in  say 
superior  court,  he  shall,  at  the  time  of  replevying,  give  secttrity, 
to  be  approved  of  by  the  registrar,  for  such  ao  amount  as  such 
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regutrar  ahall  deem  tnfflcient  to  cover  tbe  alleged  rent  or  damage  Conditions  of 
io  respect  of  which  the  distress  shall  have  been  anade,  and  the  ^rurt^r  to  bt 
lirobable  coata  of  the  cause  in  a  auperior  court,  conditioned  to  ^^  ^  *^'^ 
cQBBenoe  an  action  of  replevin  against  the  distrainor  in  such 
tttperior  court  as  shall  be  named  in  the  security,  within  one  week 
from  the  date  thereof,  and  to  prosecute  such  action  with  effect 
and  without  delay,  and  unless  judgment  thereon  be  obtained  by 
delault,  to  prove  before  such  superior  court  that  he  had  good 
ground  for  believing  either  that  the  title  to  some  corporeal  or 
iocotporeal  hereditament,  or  to  some  toll,  market,  fair,  or  fran- 
chise, waa  in  question,  or  that  such  rent  or  damage  exceeded 
twenty  pounds,  and  to  make  return  of  the  goods,  if  a  return 
thereof  shall  be  adjudged. 

Sec.  69.  If  the  replevisor  shall  wish  to  commence  proceedings      aeet,  66. 
in  s  county  court,  he  rttali  at  the  time  of  replevying  give  security  a>nd«ttofM  of 
to  be  approved  of  by  the  registrar,  for  such  an  amount  as  such  ««cttrtty  k> 
registrar  shall  deem  sufficient  to  cover  the  alleged  rent  or  damage  ^^*"<** 
in  respect  of  which  the  distress  shall  have  been  made,  and  the  o/^a 
pcobaUe  coats  of  the  cause  in  the  county  court,  conditioned  to  tnrought  m 
conaicnoe  an  action  of  replevin  against  the  distrainor  in  the  cowu^oMrt. 
coQBty  court  of  the  district  in  which  the  distress  shall  have  been 
taken,  within  one  month  from  the  date  of  the  security,  and  to 
prosecute  such  action  with  effect  and  without  delay,  and  to  make 
return  of  the  goods,  if  a  return  thereof  shall  be  adjudged. 

Sec  67.  Any  action  of  replevin  brought  in  a  county  court  shall      stct.  67. 
be  removed  into  any  auperior  court  by  writ  of  eertiorarif  if  the  JUpiennt 
deiendant  shall  apply  to  such  superior  court  or  to  a  judge  thereof  <Aa//,  at  in- 
for  such  writ,  and  shall  give  security,  to  be  approved  of  by  the  2^,^^*' 
master  of  such  superior  court,  for  such  amount,  not  exceeding  ^-emovtd  into 
one  hundred  and  fifty  pounds,  aa  such  master  shall  think  fit,  con-  wperior 
ditiooed  to  defend  such  action  with  eflect,  and,  unless  the  reple-  f'ouru  dy 
visor  riiall  discontinue  or  shall  not  prosecute  such  action,  or  ^^!^|^4m>«. 
become  nonsuit  therein,  to  prove  before  such  superior  court  that 
the  defendant  had  good  ground  for  believing,  «ther  that  the  title 
to  some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
laarket,  fair,  or  franchise,  was  in  question,  or  that  the  rent  or 
damage  in  respect  of  which  the  distress  shall  have  been  taken 
exceeded  twenty  pounds ;  and  every  such  superior  court  shall 
have  power  to  determine  the  same  action. 

Sec.  71-  Where  by  this  act,  or  any  acts  relating  to  the  county      Bed.  71. 
couna,  a  party  is  required  to  g^ve  security,  he  may  in  lieu  thereof  Where  mcv- 
deposit  with  the  registrar,  if  the  security  is  required  to  be  given  J2S^  iTfte 
in  a  county  court,  or  with  a  master  of  die  superior  court  if  the  ^l^a  de- 
security  is  required  to  be  given  in  such  court,  a  sum  equal  in  pool  of 
siQount  to  the  sum  for  which  he  would  be  required  to  give  secu-  J^^JJJ^I^ 
nty,  together  with  a  memorandum,  to  be  approved  of  by  such  ^I^J^Sim^. 
registrar  or  master,  and  to  be  signed  by  such  party,  his  attorney 
or  agent,  setting  forth  the  conditions  on  which  such  money  is 
depoiited,  and  the  registrar  or  master  shall  give  to  the  party 
paying  a  written  acknowledgment  of  such  payment;   and  the 
jttdge  of  the  county  court,  when  the  money  shall  have  been  de- 
posited in  auch  court,  or  a  judge  of  the  superior  court,  when  the 
Dxmey  shall  have  been  deposited  in  a  superior  court,  may,  on  the 
Uffie  evidence  aa  would  be  required  to  enforce  or  avoid  such  bond 
as  io  the  last  preceding  section  is  mentioned,  order  such  sum  so 
deposited  to  be  paid  out  to  such  party  or  partiea  as  to  him  shall 
>eem  jost. 

The  county  court  has  Jurisdiction  in  replevin,  even  though 
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Payment 
into  court  in 
repleTin. 


Effect  of 
sneh  pey- 
ment. 


rhe  title  to  land  is  in  question  (lUg.  r.  Omrdom,  13  W.  R.  201, 
Q.  B.  M.  T.  1868). 

The  proTisions  of  the  G.  L.  P.  A.  1852,  s.  41  (mfo,  p.  48),  ai 
to  not  joining  any  other  cause  of  action  with  replerin,  cootiniies 
in  force. 

23.  The  plaintiff  in  replevin  may  in  answer  to  an 
avowiy  pay  money  into  court  in  satisfaction,  in  like 
manner  and  subject  to  the  same  proceedings  as  to 
costs  and  otherwise  as  upon  a  payment  into  court  bj 
a  defendant  in  other  actions. 

The  following  extract  from  the  Third  Report  of  the  Commoii 
Law  CommisBioners,  p.  7,  very  clearly  ezpfaios  the  bearing  of 
this,  and  the  following  section : — "  Besides,  thii,  there  is  an 
alteration  in  the  procedure  of  replevin  which  would  be  especiaUy 
beneficial  in  the  case  of  distress  for  damage  feasant    At  preieot 
a  tender,  after  impounding,  of  the  rent  or  damage,  is  too  Ute 
{SingUtoH  V.  miUamtoH,  7  H.  &  N.  747 ;  L.  J.  81,  Ex.  287) ;  sod 
it  is  said  that  the  distrainee's  only  course  is  to  replevy,  to  let  die 
jury  find  the  rent  or  damage,  and  then  to  pay  it.  This  is  obviously 
most  objectionable,  as  it  involves  the  expense  of  trial  at  the  eost 
of  the  distrainee,  if  the  distrainor  is  obstinate  or  malicioos,  to 
ascertain  a  sum,  the  amount  of  which  may  not  be  doubtful,  or 
which  and  much  more  the  distrainee  would  pay  rather  than  be  at 
the  expense  of  a  trial.    The  remedy  for  this  is  to  permit  a  plaio- 
tiff*,  in  answer  to  an  avowry,  to  pay  money  into  court  in  sattsfiu- 
tion  of  the  matter  avowed  for,  and  we  recommend  that  this  should 
be  allowed.     It  would  be  necessary  to  alter  the  bonds  of  each 
party  accordingly.     If  the  distrainee  paid  in  enough,  and  the 
action  went  on,  then  his  case  should  be  like  that  of  a  defendant 
now  in  ordinary  actions,  and  the  case  of  the  defendant  like  that 
of  the  plaintiff*  in  such  an  action,  widi  similar  results,  mutatis 
mutandis,  if  too  little  was  paid  in." 

See  as  to  payment  into  court  generally,  C.  L.  P.  A.  1852,  ss> 
70—78,  and  notes  (ante,  pp.  70 — 76). 

24.  Such  payment  into  court  in  replevin  shall  not, 
nor  shall  the  acceptance  thereof  by  the  defendant  in 
satisfaction,  work  a  forfeiture  of  the  replevin  bond. 

See  note  to  previous  section. 

It  might  possibly  have  been  argued  that  but  for  this  sectioo* 
the  partial  success  obtained  by  the  defendant,  in  consequence  of 
the  plaintiff's  paying  into  court  even  a  small  portion  of  the  tam 
distrained  for,  woula  have  entitled  the  defendant,  accordiog  to 
the  strict  letter  of  the  bond,  to  recover  upon  it  s  ted  qtuere. 

See  as  to  the  condition  of  replevin  bonds,  19  &  20  Vict  c  108, 
ss.  65,  66,  in  note  to  s.  22  {ante,  p.  816). 


Payment  into  Court  upon  Bonds  and  in 

Detinue. 

Payment  25.  In  any  action  brought  upon  a  bond  which  ha? 

Mtkmra^ ^  ^  condition  or  defeasance  to  make  void  the  same  upon 
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p«7ineni  of  a  lesser  sum  at  a  day  or  place  certain,  monej 
with  a  penalty,  and  in  any  action  for  detaining  the  f^dZuiner. 
goods  of  the  plaintiff,  it  shall  be  lawful  for  the  de- 
fendant)  by  leave  of  the  court  or  a  judge,  and  upon 
snch  terms  as  they  or  he  shall  think  fit,  to  pay  into 
court  a  sum  of  money  to  answer  the  claim  of  the 
plain tifT  in  respect  of  such  bond  in  the  former  case, 
and  in  the  latter  case  to  the  value  of  the  goods  alleged 
to  be  detained ;  and  snch  payment  into  court  shall  be 
made  and  pleaded  in  like  manner,  and  according  to 
the  proTisions  of  "  The  Common  Law  Procedure  Act, 
1852;"  and  the  like  proceedings  may  be  had  and 
taken  thereupon  as  to  costs  and  otherwise. 

Formerly  money  could  not  be  paid  into  court  in  detinue  {Jllam 
V.  Dumm,  1  H.  &  N.  572). 

Seethe  C.  L.  P.  A.  1852,  ss.  70—73  (anU,  pp.  70—76);  and  the 
C.  L.  P.  A.  1854,  i.  7S,  n.  {anU,  p.  274);  but  it  must  be  observed 
that  '*  the  leave  of  the  court  or  a  judge  "  is  necessary  for  a  de- 
liendant  to  be  allowed  to  avail  himself  of  it 


Real  Actions. 

26.  No  writ  of  right  of  dower  or  writ  of  dower  Dower,  writ 
vnde    nihil  habet,  and  no   plaint  for   freebench   or  SowSrl^nd 
dower  in  the  nature  of  any  such  writ,  and  no  quare  qvan  impe- 
impedit,  shall  be  brought  after  the  commencement  of  » rMa^M^'^ 
thijs  act  in  any  court  whatsoever ;  but  where  any  such  tions>  *nd  to 
writy  action,  or  plaint  would   now  lie,  either  in    a  meocedby 
superior  or  in  any  other  court,  an  action  may  be  com-  *'"  •'  •»*™- 
menced  by  writ  of  summons  issuing  out  of  the  Court 
of  Common  Pleas  in  the  same  manner  and  form  as 
the  writ  of  summons  in  an  ordinary  action ;  and  upon 
such  writ  shall  be  indorsed  a  notice  that  the  plaintiff 
intends  to  declare  in  dower,  or  for  freebench,  or  in 
quare  impedity  as  the  case  may  be. 

This  completely  remodels  those  vestiges  of  the  old  real  actions 
vhieh  survived  the  8  &  4  Will.  4,  c.  27,  s.  86.  The  actions  of 
dovrcr,  and  forfreebeneh  had  become  almost  obsolete  in  practice, 
in  consequence  of  dower  being  generally  barred  either  by  settle- 
ment or  conveyance ;  and  because  where  the  right  to  it  does  exist, 
equity  often  supplied  a  more  convenient  remedy  than  the  old 
•nmo/  writs  out  of  Chancery.  Quare  impedit  has  retained  much 
of  Its  ancient  importance ;  and  was,  notwithstanding  its  peculiar 
procedure,  not  unfirequently  used. 

Upon  the  old  practice,  see  1  Blackst  Com.  vol.  iiL  c.  10,  and 
App.  1.  See  pleadings  in  dower  under  the  new  practice  in 
Wpoiward  v.  Dmtm  (10  C.  B.  N.  S.  722 ;  L.  J.  81,  C.  P.  70). 

The  jurisdiction  is  still  confined  to  the  Common  Pleas. 

The  nature  of  the  claim  intended  to  be  made  in  the  declaration, 
is  to  be  indorsed  upon  the  writ ;  but,  in  all  other  respects,  the 
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writ  will  be  in  the  common  form  of  an  aoiodoraei  writ ;  and 
may  be  proceeded  upon  in  like  manner  as  in  an  ordinary  action. 
Tbe  indorsed  notice  may  be  as  follows  :-^"  Take  notice  that  the 
plaintiff  intends  to  declare  in  Dower  [or  'for  Freebench,'  or  *in 

Sembh,  tbe  absence  of  the  indorsement  upon  a  writ  isnei  out 
of  the  Common  Pleas,  and  followed  hj  a  declaration  for  a  cause 
of  real  action,  will  be  a  mere  irregularity ;  and,  if  no  prejodice  be 
caused  to  the  defendant,  will  only  entitle  him  to  have  tbe  writ 
and  copy  amended  at  some  trifling  cost  to  tbe  plaintiff. 

It  would  seem  that  this  section  abolishes  all  jurisdiction 
hitherto  exercised  by  local  courts;  such  as  the  Cmt/  tf  Ccmmom 
PkoM  of  the  County  Palatine  of  Lancaster,  the  Cowi  rf  Pint  of 
the  County  Palatine  of  Durham  and  Sadbei^  (Com.  Dig.,  fVaa- 
chises  <D.),  tbe  Court  of  Huttings^  in  London  (Com.  Dig., 
Courts  (O.  1) ),  and  others  (Com.  Dig.,  Courts  (P.)  ) ;  in  tucb 
real  actions  as  survived  the  8  &  4  Will.  4,  c.  27,  s.  S6;  but  it 
does  not  abolish  quare  impedit  when  brought  by  tbe  Crown  in 
tbe  Queen's  Bench. 

Writ,  andau       27.  The  service  of  the  writ,  appearance  of  die  de- 
thoreupMMo  ^^^^^^%  proceedings  in  de&ult  of  appearance,  plead- 
j^**di***      ^°^®»  judgment,  execution,  and  all  other  proceedings 
aeUons.^^     ft^d  costs  upon  such  Writ,  shall  be  subject  to  the  same 
rules  and  practice,  as  nearly  as  may  be,  as  the  pro- 
ceedings in  an  ordinary  action  commenced  by  writ  of 
summons ;  and  the  provisions  of  "  The  Common  Law 
Procedure  Act,  1852,"  and  of  "The  Conamou  Law 
Procedure  Act,  1854,*'  shall  apply  to  the  writ  and 
pleadings,  and  proceedings  thereupon. 

Tbe  effect  of  this  section  is  to  assimilate,  in  all  respects,  the 
proceedings  in  real  and  personal  actions,  so  far  as  their  respecdre 
objects  permit ;  thus,  although  equitable  defences  would  seem,  b^ 
the  latter  portion  of  this  section,  to  be  pleadable  in  sn  action  of 
dower  or  quart  impedii^  it  would  scarcely  seem  reasonable  thit 
payment  of  money  into  court  should  be  allowed. 


Jadgemay 
refuse  to  in- 
terfere Id 
ptoceedingt 
to  attach 
debt!. 


Attachment  of  Debts. 

28.  In  proceedings  to  obtain  an  attachment  of  debtB 
under  "The  Common  Law  Procedure  Act,  1854," 
the  judge  may,  in  hia  discretion,  refuse  to  interfere, 
where,  from  the  smallness  of  the  amoniit  to  be 
recovered,  or  of  the  debt  sought  to  be  attached,  or 
otherwise,  the  remedy  sought  would  be  worthless  or 
vexatious. 


•  The  Jurisdiction  of  tbia  court  as  to  '*  Pleas  of  Land  "  is  abolUhed  ^tbe 
abova  section ;  its  Jurlsdietion  as  to  "  Comnon  Pleas  *  baa  loog  bees  rtMo- 
lete  except  in  Replcrin,  over  which  it  retains,  within  the  City  of  Leados, 
exclusive  Jurisdiction,  notwithsUnding  the  19  k  30  Viet.  e.  108,  s.  £3  {«*, 
p.  S]4) ;  see  also  15  fr  16  Vict.  c.  Ixxvll.  s.  if.  See  Kerr's  Edition  of  Black- 
stone's  Commentaries,  vol.  iU.  Appendix. 
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The  Merchant  Shippikq  Act,  1854« 

36.  The  eighty-eighth  Bection  of  ^*  The  Common 
Law  Procedure  Act,  1854,"  shall  be  and  is  herd^j 
repealed ;  and  from  and  afler  the  passing  of  this  act 
the  Superior  Courts  or  any  judge  thereof  maj,  upon 
summary  application,  by  rule  or  order,  exercise  such 
and  the  like  jurisdiction  as  may  be  exercised  by  the 
Court  of  Chancery  under  the  provisions  of  the  ninth 
part  of ''  The  Merchant  Shipping  Act,  1854." 

This  section  is  substitated  for  the  very  unfortanate  legisbtive 
abortion  *<  hereby  repealed,"  as  to  which  tee  C.  L.  P.  A.  1854, 
s.  88,  n.  (oMte,  p.  286). 


Amend- 
mentt. 


Amendments. 

36.  It  shall  be  lawful  for  the  Superior  Courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius^  at  all  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not ;  and  all 
such  ameltidments  may  be  made  with  or  without  costs, 
and  upon  such  terms  as  to  the  court  or  judge  may 
seem  fit,  and  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties 
shall  be  so  made,  if  duly  applied  for. 

This  section  is  taken  in  terms  from  the  C.  L.  P.  A.  1854^  s.  96 
{ante,  p.  290);  and  differs  from  the  C.  L.  P.  A.  1852,  s.  222  (oste, 
p.  175),  only  in  this,  that  its  application  is  in  terms  limited  to 
**  proceedings  under  the  provisions  of  this  act  ;**  and  its  opcia- 
tion  conditioned  upon  due  application  being  made. 


bjthe 
judgM. 


New  Rules  and  Forms. 

General miet  ^'^'  ^^  ^hall  be  lawful  for  the  judges  of  the  said 
™*ybe made  courts,  or  any  eight  or  more  of  them,  of  whom  the 
chiefs  of  each  of  the  said  courts  shall  be  three^  from 
time  to  time  to  make  all  such  general  rules  and  orders 
for  the  effectual  execution  of  this  act  and  of  the  in- 
tention and  object  thereof,  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof,  as  in  their 
judgment  shall  be  necessary  or  proper,  and  for  that 
purpose  to  meet  from  time  to  time  as  occasion  maj 
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require ;  provided  that  nothing  herein  contained  shall 
be  oonstmed  to  restrain  the  authority  or  limit  the 
jurisdiction  of  the  said  courts  or  of  the  judges  there* 
of  to  make  rules  or  orders,  or  otherwise  to  regulate 
and  dispose  of  the  business  therein. 

This  is  the  nme  as  C.  L.  P.  A.  1S54,  s.  97  (asl«,  p.  291). 

38.  Such  new  or  altered  writs  and  forms  of  pro-  New  forms 
ceedings  may  be  issued,  entered  and  taken  as  may  bj  otha^pr^^ 
the  judges  of  the  said  courts,  or  any  eight  or  more  of  M«dingi. 
them,  of  whom  the  chiefs  of  each  of  the  said  courts 

shall  be  three,  be  deemed  necessary  or  expedient  for 
giving  effect  to  the  provisions  hereinbefore  contained, 
and  in  snch  forms  as  the  judges  of  such  courts  respec- 
tively shall  from  time  to  time  think  fit  to  order ;  and 
soch  writs  and  proceedings  shall  be  acted  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon  and 
enforced,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  act  shall  nevertheless  be 
of  the  same  force  and  virtue  as  if  no  alteration  had 
been  made  therein,  except  as  far  as  the  effect  thereof 
may  be  varied  by  this  act. 

This  is  in  tenns  the  same  as  C.  L.  P.  A.  1864,  s.  98  (aa/«,  p. 
291). 

Interpretation  of  Teems. 

39.  In  the  construction  of  this  act  the  word  "court"  interweu- 
shall  be  understood  to  mean  any  one  of  the  Superior  **®"*  ^  **™*' 
Courts  of  common  law  at  Westminster;  and  the  word 
'^jadge"  shall  be  understood  to  mean  a  judge  or  baron 

of  any  of  the  said  courts;  and  the  word  "master" 
shall  be  understood  to  mean  a  master  of  any  of  the 
said  courts;  and  the  word  "action"  shall  be  under- 
stood to  mean  any  action  in  any  of  the  said  courts. 

This  section  agrees  in  interpretation  of  terms  with  C.  L.  P.  A. 
1854,  s. 99  (see  note,  p.  292,  ante),  except  in  its  extension  of  the 
term  *'  action  "  to  actions  other  than  "  peraonal.** 

See  slso  C.  L.  P.  A.  1852,  s.  227  {ante,  p.  181),  wherein 
"  action  "  is  limited  to  per  tonal  aetUnu  brought  by  writ  rf  ram- 


Counties  Palatine. 

40.  All  the  enactments  and  provisions  of  this  act  ProTitfcms 
shall  extend  and  apply  to  the  Court  of  Common  Pleas  raperSor'^ 
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to  recover  the  costs  of  the  iojunction  before  the  trial  (Orindley 
V.  Bo^tJk,  8  H.  &  C.  669  ;  L.  J.  84,  Ex.  185). 

A  rule  of  court  is  enforceable  by  attachment ;  and,  in  the  case 
of  rules  for  payment  of  money,  by  execution  under  1  &  2  Vict. 
c.  no,  m.  18;  as  to  which  see  p.  812,  n.,  ante;  Ch.  Pract  12th  ed. 
pt.  vi.  ;  and  R.  G.  H.  T.  1858,  r.  168,  pott,  Semble,  that  these 
writs  sre  to  have  the  effect  of,  and  to  be  proceeded  upon  in  the 
same  manner  as,  rules  of  court. 

33.   Writs  of  injunction  agamst  a  corporation  maj  Mode  of  en- 
be  enforced  either  bj  attachment  against  the  directors  oTh^unetioV 
or  other  officers  thereof,  as  in  the  case  of  a  mando'  againfteor- 
mus^  or  by  writ  of  sequestration  against  their  pro-  p**"**®"** 
pertj  and  effects,  to  be  issued  in  such  form  and  tested 
and  returnable  in  like  manner  as  writs  of  execution, 
and  to  be  proceeded  upon  and  executed  in  like  man- 
ner as  writs  of  sequestration  issuing  out  of  the  Court 
of  Chancery. 

Attschment  being  a  merely  personal  remedy,  does  not  lie 
againsc  a  corporation  aggregate  {Mackenzie  y.  SUgo  Railway  Com' 
pemf,  9  C.  B.  250> 

The  C.L.  P.  A.  1854,  s.  78  (ante,  p.  272),  provided  that  obe- 
dience to  a  mandamus  awarded  in  an  action,  might  be  enforced 
by  attachment ;  this  had  been  the  practice  upon  prerogative  man- 
iamme,  but  it  does  not  appear,  othervAse  than  from  the  suggestion 
cootained  in  th»  section,  that  a  mandamue  directed  to  a  corpo* 
ration  aggregate,  ever  could,  or  now  can  be  enforced  by  attach- 
ment against  '*  the  directors  or  other  officers  thereof,'*  although 
such  a  Yicarious  punishment  has  been  indeed  provided  by  legis- 
Wtve  wisdom  in  the  particular  case  of  disobedience  to  injunc- 
tions under  "  The  Railway  and  Canal  Traffic  Act,  1854."  ^he 
words  "  as  in  the  case  of  a  mandamus  **  may,  however,  be  con- 
strued by  the  courts,  as  not  descriptive  of  something  pre-existing, 
but  as  operative  ;  and  it  may  thence  be  held  that  wnts  of  injunc- 
tion, and  of  mandamus,  "  against  a  corporation,  may  be  enforced 
cither  by  attachment  against  the  directors  or  other  officers 
tbereol^"  or  by  writ  of  lequestration  against  their  property  and 
effects."  This  construction,  though  utterly  ungraromatical.  may 
funber  what  would  seem  to  be  the  intentions  of  the  legislature ; 
sithoogh  the  courts  will  more  probably  treat  the  words,  "as  in  the 
case  of  a  mandamus"  as  mere  surplusage,  and  limit  the  operation 
of  the  section,  in  strict  accordance  with  its  marginal  note. 

Again,  the  property  of  the  disobedient  corporation  is  protected ; 
while  that  of  its  directors  and  other  officers,  whether  personally 
tecalcitrant  or  not,  is  subjected  to  the  new  writ  of  sequestration ; 
but  as  this  writ  is  put  in  the  same  category  as  process  of  attach- 
ment, it  fortunately  cannot  issue  without  leave ;  and  the  courts 
viU  no  doubt  exercise  vigilance  lest  the  jpersons  and  property  of 
unoffending  officials  be  needlessly  victimized. 

It  is  only  right  to  add  that  this  curious  enactment  is  not  based 
^^n  any  recommendation  of  the  Common  Law  Commissioners. 

As  to  tiie  proceedings  upon,  and  the  manner  of  executing, 
«riu  of  sequestration  in  Chancery,  see  DaiL  Ch.  Pract.  4th  ed. 
pp.  945—965. 

P  5 


e.  143, «.  W. 
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Costs. 

co72abieta  ^^'  ^^^^  ^^^  plaintiff  in  any  action  for  oji 
action  for  In-  alleged  wrong^  in  any  of  the  Superior  Courts  re- 
Ter4ict"ieM  ^overs  by  the  verdict  ofajury\  less  than  ^ve  pounds, 
than  6/.,  if  hc  sholl  not  be  entitled  to  recover  or  obtain  from 
twe^n!**'"  ^^^  defendant  any  costs  whatever  in  respect  of  suck 
Beptaitdbt  vcrdict,  whether  given  upon  any  issue  or  issuer 
f^ifv^i  u'*  ^^^9  or  judgment  passed  by  default,  in  case  the 
judge  or  presiding  officer  before  whom  suck  verdict 
is  obtained  shall  immediatelyX  afterwards  certify 
on  the  bach  of  the  record,  or  on  the  writ  of  trial  ^ 
or  writ  of  inquiry,  that  the  action  was  not  really 
brought  to  try  a  right  besides  the  mere  right  to 
recover  damages,  and  that  the  trespass  or  grievanct 
in  respect  of  which  the  action  W€U  brought  was  nd 
wilful  and  malicious\,  and  that  the  action  was  no4 
Jit  to  be  brought. 

This  section  is  repealed  by  the  County  Courts  Act,  1867 
(SO  &  31  Vict  c.  142,  s.  S3),  which  came  into  openitioo  on  die 
1st  January,  1868 ;  that  act  contains  fresh  and  oicmc  stringent 
enactments  as  to  costs,  vide  irfro. 

This  section  extended  the  operation  of  S  Sr  4  Vict.  c.  24,  i.  2, 
from  ¥k,  to  6/. ;  and  furthef  proTided  that  the  certificate  of  die 
jadge  or  other  presiding  officer  should  state  "  that  the  acdon  wis 
not  fit  to  be  brought ; "  but  this  unfitness  most  be  taken  con- 
junctively with  the  other  conditions,  and  would  not  alone  soppon 
a  certificate  {Gooding  v.  Briimall,  11  C.  B.  N.  S.  148 ;  L.  J.  SI 
C.  p.  6) ;  but  the  omission  from  the  certificate  of  the  wordt 
'*  wilful  and  **  has  been  held  not  to  vitiate  the  ceftificatt 
(Smmdert  ▼.  Kirwan,  10  C.  B.  N.  8.  514  ;  L.  J.  SO,  C.  P.  351). 

See  as  to  costs  generally,  Chitty's  Statutes,  vol.  i.  p.  1099, «/ 
seq. ;  Chit.  Prac.  12th  ed.  vol.  f.,  pp.  4SS~522 ;  and  Onj  on 
Costs. 

This  section  has  been  held  applicable  in  actions  coomeiKed 
prior  to  the  passing  of  this  act,  upon  the  ground  of  disdncdon 
between  righit,  and  the  incidents  or  the  proee<fare  to  enforce  tbcm 
( WHghi  V.  Hah,  6  H.  &  N.  227 ;  L.  J.  30,  Ex.  40).  See  caies 
as  to  retroactive  effect  of  statutes,  collected  in  note  to  s.  2  (Mfr. 
pp.  297,  298). 

It  may  be  well  to  add  here,  that  a  jury  at  the  trial  of  a  cajosf 

*  Aetlont  of  detinue  were  not  wichia  this  Mction  {Jimhw  v.  Im^  1> 
C.  B.  N.  8.  4tS  s  L.  J.  SI,  C.  P.  17). 

t  Tbeae  words  dUtingulah  thU  (torn  tnch  enactmenta  as  4S  Gca  S.  t. «, 
s.  3  {Bnokt  V.  JU^,  2  A.  ft  E.  SI) ;  and  IS  St  14  Tiet.  e.  61,  a.  11  (Ctenhri 
V.  Wik$,  L.  J.  S4,  Q.  B.  (BaU  Court)  267). 

X  See  CkapliH  v.  Levf,  9  Ex.  fSl  {  L.  J.  tS,  Ex.  SOO :  bm  alio  ttiff^l' 
BodUm,  L.  J.  29,  P.  ft  M.  1SS;  more  tUlXy  reported.  8  W.  R.  SfS;  bot  tbe 
time  may  be  extended  by  the  implied  content  of  the  defendant  (iWff  I' 
Atkmtk  Jtoyal  MaO amm  Navl^atlom  Cbsqwiif,  S  B.  ft  B.  671 ;  U J.  I*i0'^ 

f  Itdoee  not  appear  how  this  section  coald  apply  in  those  caeei  la  ^ni» 
alone  write  of  trU  were  itiaed,  i,  e,  claims  for  Uqnldated  damagci  tf  «^ 
fracte. 

I  Therefore  In  an  action  for  libel  or  tlander,  or  mallcioiu  proteeotloBi  oi 
illegal  airett,  the  Judge  oould  not  certify  under  this  leetfoB. 
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bave  DO  right,  in  eitimating  damages,  to  take  into  their  conii- 
deration  what  amount  will  carry  coata,  and  if  it^ppeara  that  they 
were  thereby  influenced  in  their  finding,  it  is  ground  for  granting 
a  new  trial  (P^le  ▼.  Whiteombe,  12  C.  B.  N.  S.  770);  but  aee 
fTakeUn  ▼.  Morns  (2  F.  &  F.  26)  cor.  Erie,  C.  J. 

**  With  respect  to  the  subject  of  costs,  it  appears  to  us  that 
the  two  objects  to  be  attained  are,  that  the  right  to  costs  should 
be  dearly  defined,  and  that  the  amount  to  be  awarded  should  be 
nnifonn  in  all  the  courta. 

*'  Tbe  statutes  which  give  to  the  parties  a  right  to  costs  are  in 
a  Tery  confused  and  unsatisfactory  state.  Not  only  have  the 
separate  enactments  of  the  older  statutes  given  rise  to  a  variety 
of  decisions,  but  subsequent  statutes  have  in  some  instances 
modified,  and  in  others  partially  repealed,  former  enactments,  so 
that  it  is  extremely  difficult  to  ascertain  what  the  real  state  of 
the  law  is  on  this  subject. 

**  We  are  of  opinion  that  these  statutes  should  be  rerised  and 
consolidated.  All  that  we  think  it  necessary  to  say  upon  this 
branch  of  the  subject  is,  that  the  leading  principles  which  now 
regulate  the  right  to  costs  should  be  retained.  The  party  suc- 
ceeding in  the  suit  should  have  the  general  costs  of  the  cause  ; 
the  party  succeeding  on  issues,  either  of  law  or  fact,  although  he 
be  not  entided  to  the  general  costs  of  the  cause,  should  have  the 
coats  of  those  iMues,  or  of  those  parts  of  the  cause  on  which  he 
succeeds ;  and  the  restraints  now  imposed  on  frivolous  actions, 
by  depriving  the  party  of  costs,  shoula  be  preserved,  and  better 
defined  than  they  are  at  present.  Under  this  head  we  think  that 
it  ought  to  be  enacted,  that  wheifever  a  plaintiff  in  any  action 
reeovera  leas  than  61.  damages,  it  should  be  in  the  discretion  of 
the  judge  to  allow  or  disallow  his  costs."— ^TAird  Hep9rt  qf  Cosi- 
■mi  Law  CommisHonert,  1850,  p.  7.) 

The  law  of  coats  has  recently  been  very  much  simplified  by  so  Jt  31  Viet. 
the  County  Courts  Act,  1867  (Stat  30  &  31  Vict.  c.  142)  above  c.  142. 
mentione<t  which  by  section  33,  repeals  this  section,  together 
with  a  number  of  enactments  relating  to  costs,  including  those 
which  gave  concurrent  jurisdiction  in  certain  cases  to  the  Supe- 
rior Courta,  contained  in  the  several  previous  County  Court  Acts, 
and  in  lieu  thereof  contains  (sec.  5),  the  following  provisions : — 

"  If  in  any  action  commenced  after  the  passing  of  this  act  in  seet.  &. 
any  of  her  Majesty's  Superior  Courts  of  Record  the  plaintiff 
shall  recover  a  sum  not  exceeding  20/.  if  the  action  is  founded  on 
contract,  or  10/.  if  founded  on  tort,  whether  by  verdict,  judgment 
by  delisult,  or  on  demurrer,  or  otherwise,  he  shall  not  be  entitled 
to  any  oosta  of  suit  unless  the  judge  certify  on  the  record  that 
there  was  sufficient  reason  for  bringing  such  action  in  such 
superior  court,  or  unless  the  court  or  a  judge  at  chambers  shall 
by  rule  or  order  allow  such  costs." 

The  Court  of  Common  Pleas  held  that  thia  section  did  not  apply 
in  the  caae  of  a  judgment  recovered  before  the  day  on  which  tbe  act 
(by  B.  33)  came  into  operation  ( Wood  v.  JUky,  L.  R.  3,  C.  P.  26). 

Aa  to  whether  detinue  is  an  action  founded  on  contract  or  tort, 
lee  Danbyy.  Lamb  (11  C  B.  N.  S.  423  ;  L.  J.  81,  C.  P.  17). 

Secdona  7  and  9  empower  a  judge  in  certain  cases,  to  remit 
caaaea  for  trial  to  a  county  court,  subject  to  tbe  county  court 
•cale  of  costs ;  for  these  sections,  see  notes  to  R.  G.  H.  T.  1853, 
rr.  34, 22  (pott,  pp.  361, 354).  It  would  appear  from  the  principle 
laid  down  in  the  cases  above  cited,  that  ss.  7  8c  9  apply  to  actions 
commenced  before  the  passing  of  the  act. 
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Esaetmait 
in  Ilea  of 
s.  88  of  17 
ft  ISTiet. 
e.lS5. 


Thb  Mebchakt  Shipping  Act,  1854. 

36.  The  eighty-eighth  section  of  ''The  Common 
Law  Procedure  Act,  1854,"  shall  be  and  is  herebj 
repealed ;  and  from  and  after  the  passing  of  this  ac( 
the  Saperior  Courts  or  an j  judge  thereof  maj,  upon 
summary  application,  by  rule  or  order,  exercise  sacb 
and  the  like  jurisdiction  as  may  be  exercised  by  the 
Court  of  Chancery  under  the  provisions  of  the  ninth 
part  of  *'  The  Merchant  Shipping  Act,  1854." 

This  section  ii  substitated  for  the  Tery  unfortunate  legislatif  e 
abortion  "  hereby  repealed,'*  at  to  which  aee  C.  L.  P.  A.  18^4, 
a.  88,  n.  (ante,  p.  286). 


Amend. 
meats. 


Akendments. 

36.  It  shall  be  lawful  for  the  Superior  Courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius,  at  idl  times  to  amend  all  defects 
and  errors  in  any  proceedings  under  the  provisions  of 
this  act,  whether  there  is  anything  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  party  applying  to  amend  or  not ;  and  all 
such  ameftidments  may  be  made  with  or  without  costs, 
and  upon  such  terms  as  to  the  court  or  judge  maj 
seem  fit,  and  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties 
shall  be  so  made,  if  duly  applied  for. 

Thia  aection  ii  taken  in  terms  from  the  C.  L.  P.  A.  1854,  i.  96 
{ante,  p.  290);  and  differs  from  the  C.  L.  P.  A.  1852,  a.  222  (aafe. 
p.  175),  only  in  this,  that  its  application  is  in  terms  limited  to 
"  proceedings  under  the  provisions  of  this  act  ;'*  and  its  open- 
tion  conditioned  upon  due  application  being  made. 


bjthe 
Judges. 


New  Rules  and  Forms. 

oenarairniet  ^'^'  ^^  ^^^^  ^^  lawful  for  the  judges  of  the  said 
majbe made  courts,  or  any  eight  or  more  of  Uiem,  of  whom  the 
chiefs  of  each  of  the  said  courts  shall  be  three^  from 
time  to  time  to  make  all  such  general  rules  and  orders 
for  the  effectual  execution  of  this  act  and  of  the  in* 
ten  tion  and  object  thereof,  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of  the  matters  herein 
contained,  and  the  performance  thereof  as  in  their 
judgment  shall  be  necessary  or  proper,  and  for  that 
purpose  to  meet  from  time  to  time  as  occasion  maj 
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require ;  provided  that  nothing  herein  contained  shall 
be  constrned  to  restrain  the  authority  or  limit  the 
jurisdiction  of  the  said  courts  or  of  the  judges  there- 
of to  noAke  rules  or  orders,  or  otherwise  to  regulate 
and  dispose  of  the  business  therein. 

This  is  the  nme  as  C.  L.  P.  A.  1854,  i.  97  (anU,  p.  291). 

38.  Such  new  or  altered  writs  and  forms  of  pro-  New  fbrai 
ceedings  may  be  issued,  entered  and  taken  as  may  by  Jlhw^pr"* 
the  judges  of  the  said  courts,  or  any  eight  or  more  of  eeedingi. 
them,  of  whom  the  chiefs  of  each  of  tibe  said  courts 
shall  be  three,  be  deemed  necessary  or  expedient  for 
giving  e^ct  to  the  provisions  hereinbefore  contained, 
and  in  such  forms  as  the  judges  of  such  courts  respec- 
tively shall  from  time  to  time  think  fit  to  order ;  and 
such  writs  and  proceedings  shall  be  acted  upon  and 
enforced  in  such  and  the  same  manner  as  writs  and 
proceedings  of  the  said  courts  are  now  acted  upon  and 
enforced,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  act  shall  nevertheless  be 
of  the  same  force  and  virtue  as  if  no  alteration  had 
been  made  therein,  except  as  far  as  the  effect  thereof 
may  be  varied  by  this  act. 

This  ii  in  termi  the  same  as  C.  L.  P.  A.  1854,  a.  98  {ante,  p. 
291). 


Interpretation  of  Terms. 

39.  In  the  construction  of  this  act  the  word  ''court" 
shall  be  understood  to  mean  any  one  of  the  Superior 
Courts  of  common  law  at  Westminster;  and  the  word 
''judge"  shall  be  understood  to  mean  a  judge  or  baron 
of  any  of  the  said  courts;  and  the  word  "master" 
shall  be  understood  to  mean  a  master  of  any  of  the 
said  courts;  and  the  word  "action"  shall  be  under- 
stood to  mean  any  action  in  any  of  the  said  courts. 

This  section  agreea  in  interpretation  of  terma  with  C.  L.  P.  A. 
1864,  a.  99  (lee  note,  p.  292,  ante),  except  in  its  extension  of  the 
term  "  action"  to  actiona  other  than  ** penonal." 

See  also  C.  L.  P.  A.  1852,  s.  227  {ttnie^  p.  181),  wherein 
"  action  "  is  limited  to  personal  aetume  irougkt  by  writ  pf  mm- 


Inteipreta* 
tion  of  terms. 


Counties  Palatine. 

40.  All  the  enactments  and  provisions  of  this  act  ProTttiont 
shall  extend  and  apply  to  the  Court  of  Common  Pleas  rapuior'^ 
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couit«  toap-  at  Laneasier  and  the  Court  of  Pleas  at  Durham,  and 
of  commoir    actioiis  and  proceedings  therein  respectively,  sul]9ect 
L«icMter      ^®  *^®  following  modifications :  All  the  powers  given 
and  couit  of  bj  this  act  to  the  judges  of  the  said  Superior  Courts 
DarhalL        ^^  common  law  at  Westminster  to  make  general  rules 
and  orders  shall  and  may  be  exercised  by  the  respec- 
tive judges  of  the  Court  of  Common  Pleas  at  Lan- 
caster and  Court  of  Pleas  at  Durham^  being  judges 
<^  one  of  the  said  common  law  courts  at  Westminsterj 
or  any  two  of  them  respectively,  with  respect  to  the 
said  Court  of  Common  Pleas  at  Lancaster  and  Court 
of  Pleas  at  Durham  respectively,  and  matters   and 
proceedings  therein  within  the  jurisdiction  of  the 
same  courts  res[>ectively ;  and  all  powers  under  this 
act  exercisable  by  any  one   judge  of   the  Superior 
Courts  at  Westminster  shall  and  may  be  exercisable 
by  one  judge  of  the  said  Superior  Courts  of  the  said 
counties  palatine,  being  also  a  judge  of  one  of  the 
said  courts  at  Westminster^  as  to  matters  and  pro- 
ceedings in  the  said  Superior  Courts  of  the  said 
counties  palatine. 

Bee  C.  L.  P.  A.  1852,  ss.  229—231  (onfe,  pp.  182--184),aiid 
C.  L.  P.  A.  1854,  8. 100  (oMltf,  p.  292). 


FioTirioni  as 
to  matten  of 
court!  at 
Wettminster 
to  apply  to 
prothono- 
tariea  of  jfr 
latlnate 
courts. 


As  to  pro- 
ceedings in 
appeal. 


41.  Provided  always,  that  all  the  provisions  of  thifi 
act  applicable  to  masters  of  the  said  courts  at  Wett- 
minster  shall  apply  to  the  respective  prothonotaries 
of  the  Court  of  Common  Pleas  at  Durham  and  their 
respective  deputies,  who  may  singly  exercise,  with 
reference  to  matters  and  proceedings  in  the  last- 
mentioned  courts  respectively,  the  powers  hereby 
given  to  any  one  or  more  of  the  masters  of  the  supe- 
rior courts  at  Westminster, 

See  C.  L.  P.  A.  1852»  t.  232  {mU;  p.  184),  and  C.  L.P.  A. 
1854,  s.  101  (anXe,  p.  293). 

42.  Provided  also,  as  to  proceedings  in  appeal,  that 
the  Court  of  Queen's  Bench,  being  the  Court  of  Error 
from  the  said  Court  of  Common  Pleas  at  Lancaster 
and  Court  of  Pleas  at  Durham,  shall  also  be  the 
Court  of  Appeal  from  the  said  respective  coorta  for 
the  purposes  of  this  act. 

See  C.  L.  P.  A.  1852,  a.  288  (anfc,  p.  185),  and  C.  L.  P.  A. 
1854,  %,  102  {anU,  p.  293). 
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Commencement  of  Act. 

43.  The  provisions  of  this  act  shall  come  into  ope-  commence- 
ration  on  the  tenth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty. 


44.  It  shall  be  lawful  for  her  Majesty  from  time  to  Her  Majesty 
time,  by  any  order  in  council,  to  direct  that  all  or  any  Sf  orpJS*of 
part  of  the  provisions  of  this  act,  or  of  the  rules  to  be  thu  aet  to 
made  in  pursuance  thereof,  shall  apply  to  all  or  any  "St  o?**"^ 
Court  or -Courts  of  Record  in  England  and  Wales,  record, 
and  within  one  month  afler  such  order  shall  have 

beea  made  and  published  in  the  London  Gazette 
such  provisions  and  rules  respectively  shall  extend 
and  apply  in  manner  directed  by  such  order,  and  any 
such  order  may  be  in  like  manner  from  time  to  time 
altered  and  annulled ;  and  in  and  by  any  such  order 
her  Majesty  may  direct  by  whom  any  powers  or 
duties  incident  to  the  provisions  applied  under  this 
act  shall  and  may  be  exercised  with  respect  to  matters 
in  such  court  or  courts,  and  may  make  any  order  or 
regulations  which  may  be  deemed  requisite  for  carry- 
ing into  operation  in  such  court  or  courts  the  pro- 
visions so  applied. 

See  C.  L.  P.  A.  1862,  s.  228  (ante,  p.  182),  and  C.  L.  P.  A. 

1854,  9.  105  (ante,  p.  293). 

45.  In  citing  this  act  in  any  instrument,  document  shoxt  title.   . 
or  proceeding,  it  shall  be  sufficient  to  use  the  expres- 
sion "  The  Common  Law  Procedure  Act,  1860." 

46.  Nothing  in  this  act  shall  extend  to  Ireland  or  Extent  of 
Scotland.  ■"* 
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THE 

SUMMARY   PROCEDURE  ON  BILLS  OF 
EXCHANGE  ACT,  1855.» 

(18  &  19  Vict.  c.  67,) 


An  Act  to  facilitate  the  Remedies  on  Bills  of  Ex- 
change and  Promissory  Notes  by  the  Prevention 
of  frivolous  or  fictitious  Defences  to  Actions 
thereon.  [2drd  July,  1856.] 

Whereas  bond  fide  holders  of  dishonoured  bills  of 
exchange  and  promissory  notes  are  often  unjustly 
delayed  and  put  to  unnecessary  expense  in  recovering 
the  amount  thereof  by  reason  of  frivolous  or  fictitious 
defences  to  actions  thereon,  and  it  is  expedient  that 
greater  facilities  thao  now  exist  should  be  given  for 
the  recovery  of  money  due  on  such  bills  or  notes  :  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  authority  of  the  same,  as 
follows : — 

Thii  preamble  well  sets  forth  the  mischief  intended  to  be 
remedied  by  this  enactment ;  which  has  been  so  framed  as  to 
leave  every  reasonable  opportunity  to  defendants,  having  boni 
fide  defences,  to  set  them  up  ;  while  it  deprives  the  ordinary  cists 
of  defendants,  in  actions  on  bills  of  exchange  and  promiaory 
notes,  of  the  opportunities  they  formerly  eqjoyed  of  delaytof 
their  creditors  and  putting  them  to  useless  costs.  It  was  urged 
upon  the  legislature  to  treat  dishonoured  bills  as  giuMt'^dgments ; 
but  this  foreign  practice,  which  seems  to  be  based  upon  no  sound 
principle  whatever,  the  legislature  cefiised  to  adopt 

It  would  seem  from  the  mischief  contemplated  by  the  act,  and 
also  from  the  terms  in  which  the  remedy  is  provided,  that  sum- 
roary  procedure  under  this  act,  does  not  lie  against  persoos  who 
are  not  actual  parties  to  the  instrumentt  but  who  have  become 
liable  thereon  indirectly,  either  by  representation,  as  in  the  case 
of  executors  and  administrators ;  or  by  marriage ;  see  Leigh  mi 
wife,  executor f  tfc.  v.  Baker,  executrix,  ^.  (2  C.  B.  N.  &  367); 
and  Marriage  v.  Skiggt  (4  D.  O.  &  J.  4 ;  L.  i.  28,  Ch.  433) :  but 
it  seems  to  be  quite  immaterial  whether  the  holder  is  entided  in 
a  representative  character,  or  otherwise. 

•  Thli  set  it  gcnenlly  known  u^Sirff.  a.  KmHaf^s  AeC 
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1 .  From  and  after  the  twenty-fourth  day  of  Octohevy  fjjj^^ujl*' 
one  thousand  eight  hundred  and  fifty-five,  all  actions  tioni  upon 
upon  bills  of  exchange  or  promissory  notes  commenced  JSii  *Jc. 
within  six  months  after  the  same  shall  have  become  may  be  by' 
due  and  payable  may  be  by  writ  of  summons  in  the  mow/M™' 
special  form  contained  in  schedule  A.  to  this  act  an-  J?^^ 
nexed,  and  indorsed  as  therein  mentioned  ;  and  it  shall  vi^Ss.on 
be  lawful  for  the  plaintifi*,  on  filing  an  affidavit  of  per-  5J}"*L*®**^ 
sonal  service  of  such  writ  within  the  jurisdiction  of  Jonfti  terriee, 
the  court,  or  an  order  for  leave  to  proceed,  as  pro-  "^^JiiS*** 
▼ided  by  the  "  Common  Law  Procedure  Act,  1852,"*  j'udgment,  is 
and  a  copy  of  the  writ  of  summons  and  the  indorse-  f ®^2e  b. 
mentsf  thereon,  in  case  the  defendant  shall  not  have 
obtained  leave  to  appear  and  have  appeared  to  such 
writ  according  to  the  exigency  thereof,^  at  once  to 
sign  final  judgment  in  the  form  contained  in  schedule 
B.  to  tliis  act  annexed  (on  which  judgment  no  pro- 
ceeding in   error   shall  lie)   for  any   sum  not    ex- 
ceeding the  sum  indorsed  on  the  writ,  together  with 
interest,  at  the  rate  specified  (if  any),  to  the  date  of 
the  judgment,  and  a  sum  for  costs  to  be  fixed  by  the 
masters  §  of  the  superior  courts  or  any  three  of  diem, 
subject  to  the  approval  of  the  judges  thereof  or  any 
eight  of  them  (of  whom  the  lord  chief  justices  and 
the  lord  chief  baron  shall  be  three),  unless  the  plain- 
tiff claim  more  than  such  fixed  sum;  in  which  case 
the  costs  shall  be  taxed  in  the  ordinary  way,  and  the 
plaintiff  may  upon  such  judgment  issue  execution 
forthwith. 

A  cheque  upon  a  hanker  has  been  held  to  be  a  bill  of  exehange, 
within  the  scope  of  this  enactment  {Eyre  ▼.  fFaller,  5  H.  &  N. 
460 ;  L.  J.  29,  Ex.  246) ;  and  see  Keene  ▼.  Beard  (8  C.  B.  N.  S. 
272). 

In  the  case  of  a  note  payable  on  demand,  the  six  months  begin 
to  run  immediately  upon  the  making ;  but  where  a  writ  is  issued 
after  that  period,  the  proceedings  are  not  a  nullity,  but  merely 


*  Sect.  17(afl/<,  p.  11). 

f  See  utoindonemetit  f.  5,  n.,  and  R.  O.,  26  Not.  1855,  poit. 
X  It  hasbeen  held  that  Sanday  ii  not  to  be  included  In  days  for  appear- 
ance, If  it  U  the  last  day  {Lewit  ▼.  CcOort  1  P.  ft  F.  906,  Erie,  J.) ;  which 
case  agrees  with  Mvn^ord  v.  HUcheodat  (14  C.  B.  N.  S.  361 ;  L.  J.  82,  C.  P. 
168);  and  see  R.  O.  H.  T.  1858,  r.  174,  note,iNM<. 
f  Friday,  Nov.  2, 1855. 

In  pursuance  of  *'  The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855,"  the  masters  of  the  superior  courts  of  common  law  hare  fixed,  with 
the  approTal  of  the  Judges,  the  following  sums  for  costs  to  be  allowed  In 
eases  in  which  the  plaintiff  has  signed  final  judgment  for  defknlt  of  appear- 
ance. Til.: — 

AboTe  £20 

Agency  on  country  eases.  Including  mileage    £4    0 

Town  cases         ...       •••       ...        ...       8    8 

Under  £20  ^,    ^ 

Agency  on  country  eases,  including  mQeage    £8    2 

Town  cases         ...       ...       *••       ...       •••       t*.       8  14 
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irregnlar ;  and  the  defendaat  may,  hy  his  oondaet,  dcfmre  bin- 
telf  of  the  tight  to  object  (Mift6y  v.  JfurrfU,  5  H.  &  N.  813) : 
or  the  proceedings  may  be  amended  upon  such  terms  as  the  court 
may  think  fit,  under  s.  7  (pott,  p.  332),  even  after  judgment  asd 
execution,  so  as  to  put  the  parties  in  the  same  position  as  though 
the  action  had  been  commtnced  upon  an  ordinary  writ  {Leigh  t. 
Baker,  2  C.  B.  N.  S.  367). 

It  may  well  be  doubted  if  error  will  lie  upon  a  writ  wrongly 
issued  under  this  section,  even  though  the  defect  appears  on  the 
proceedings,  for  the  section  appears  to  preclude  this  remedy;  in 
Hod»on  V.  Baxter  {in  error,  E.  B.  &  E.  884 ;  L.  J.  28,  Q.  B.  61), 
judgment  was  signed  under  the  C.  L.  P.  A.  1852,  s.  27  («iAe,  ppL 
32,  33),  which  is  similar  in  terms  to  the  present  one,  but  the  at> 
tentioB  of  the  Court  does  not  appear  in  that  case  to  have  been 
directed  to  the  terms  of  the  section. 

IntereM.  1°  practice,  it  is  not  unusual  to  indorse,  as  claimed  for  interest, 

a  sum  sufficient  to  cover  all  interest  that  may  accrue  up  to  the 
judgment ;  i,  e„  the  expiration  of  the  twelve  days  wbenjudgaieBr 
may  be  signed ;  and  having  regard  to  the  form  of  the  notice  oo 
the  writ  given  by  Schedule  A.  {pott,  p.  834),  it  would  aeem  that 
this  eourse  is  necessary  in  order  to  enable  the  plaintiff  to  obcaio 
the  interest  allowed  to  be  recovered  by  this  section. 

See  as  to  die  rate  of  interest  recoverable,  Keene  v.  Keemt  (3  CK 
N.  S.  144). 

The  costs  for  which  judgment  may  be  signed,  have  been  legS' 
lated  by  the  Rule  of  2nd  November,  1855  {anU,  p.  329,  n.). 

Omu.  The  costs,  and  also  the  expense  of  noting  ( s.  5,  pott,  p.  331 ),  may 

be  claimed  by  the  indorsement  upon  the  writ.  Compare  die  form 
of  indorsement  in  Sched.  A.  to  this  act,  with  the  form  provided  by 
R.  O.  26th  November,  1855,  poat .-  and  aa  to  practice  before  tbu 
rule,  see  Robintom  v.  Cotterell  and  Halt  v.  C—te»  (11  Exch.476). 

County  Oowu      It  was  held  that  on  a  judgment  by  default  recovered  und«r 

Acu.  this  section  for  less  than  20/.,  the  plaintiff  was,  notwithstandio^ 

the  County  Courts  Acts,  entitled  to  his  costs  by  the  terms  of  the 
section.  This  apparent  oversight  was  corrected  by  the  19  &  20 
Vict.  c.  108,  s.  4,  which  deprived  plaintiffs  of  costs  in  such  cases 
where  the  sum  recovered  was  less  than  20/.  The  last-mentioned 
act,  however,  did  not  extend  to  the  City  of  London  Small  Debu 
Court,  and  therefore  neither  that  act  nor  the  15  &  16  Vict 
c.  Ixxii.  as.  1 19, 1  'iO,  deprived  of  his  costs  a  plaint'^  who  recovered 
by  default  under  the  above  section,  a  sum  less  than  20/.  within 
the  city  courts  jurisdiction  (Healey  v.  Johnt,  8  E.  &  B.  946: 
L.  J.  27,  Q.  B.  183) ;  but  where  the  defendant  was  let  in  to 
defend,  and  the  plaintiff  recovered  less  than  20/.,  the  plaintiff  got 
no  costs  {Harrit  v.  Swinhum,  5  B.  &  S.  370:  L.  J.  33,  Q.  B.  31S). 
The  County  Courts  Act,  1867  (30  ft  31  VioC  c  142)  has  now, 
by  s.  35,  practically  abolished  this  distinction  between  theConnty 
Courts  and  the  City  of  London  Court ;  s.  33  of  that  act  repeals 
the  sUt.  15 &  16  Vict.  c.  IxxiL  ss.  118,  119,  above  cited;  ands.5 
(cited  on/e,  p.  323)  applies  to  all  judgments,  including  those  by 
de&ult 

Defendant  2.  A  judge  of  any  of  the  said  courts  shall,  upon 
defenw  upon  application  within  the  period  of  twelve  days  from  such 
to*h°l!e*?*  service,  give  leave  to  appear  to  such  writ,  and  to  de- 
to  Jplmt^"*  fend  the  action,  on  the  defendant  paying  into  coart 
the  sum  indorsed  on  the  writ^  or  upon  affidavits  satis- 
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fiietoiy  to  the  judge,  which  disclofle  a  legal  or  equit- 
able defence,  or  such  facts  as  would  make  it  incum- 
bent on  the  holder  to  prove  consideration,  or  such 
other  facts  as  the  judge  maj  deem  sufficient  to  support 
the  application,  and  on  such  terms  as  to  security  or 
otherwise  as  to  the  judge  may  seem  fit. 

Leave  to  appear  should  be  applied  for  ex  parte ;  and,  in  the 
first  instance,  at  chambers  {Fiich  v.  Glover,  26  L.  T.  59»  Q.  B. 
M.  T.  1855)}  see  also  3mm  ▼.  Diw  (0  Jnr.  N.  S.  1»16,  G.  P. 
B.T.  1860);  but  upon  an  applicatioo  within  th«  twehre  cUiyt 
from  service  of  the  writ,  and  upon  payment  into  court  of  the  sum 
indorsed  upon  it,  a  defendant  is  entitled  to  leave  to  appear,  as 
of  right 

Where  the  application  is  rested  upon  affidavit,  leave  will  be 
gr*nted  when  some  plausible  ground  £or  supposing  there  may  be 
a  substantial  defence  is  disclosed  {Clay  v.  Turley,  L.  J.  27,  Ba.  2 ; 
Maihewtv,  Marsland,  L.  J.  27,  Ex.  H8;  Eeiaih  v.  Ramsaf^,  10 
W.  R.  20,  Ex.  M,  T.  1861 ;  Frehoui  v.  Stevene,  L.  J.  30,  Ex.  1  ; 
jigra  4*  Muiterman*e  Bank  v.  Leighion,  L.  U.  2  Ex.  56). 

Where  leave  has  heen  granted,  the  plaintiff  may,  upon  sum- 
mons, apply  to  rescind  the  ord«r  {Sherwood  v.  /Aire,  1  F.  &  F. 
S79) ;  see,  in  the  case  of  an  order  fraudulently  obtained,  Pollock 
V.  Tumoek,  1  H.  &  N.  741) ;  hut  if  there  is  a  bonk  fide  coniict 
of  testimony,  the  order,  in  accordance  with  the  uniform  practice 
in  interlocutory  proceedings  that  may  in  due  course  be  tried  by 
a  jury,  will  not  be  disturbed  {BrtLitw  v.  Thomas^  1  F.  &  F.  877; 
see  also  Frebout  v.  Stevenst  and  jigra  ^  Masterman**  Bank  v. 
Leightmh  uhi  su^a).  An  appeal  lies  to  the  court  from  a  decision 
at  chambers  {Mathews  v.  Mareland,  ubi  tupra),  notwithstanding 
the  doubt  expressed  in  Smith  v.  Dive  (ubi  supra). 

The  defence  at  the  trial  is  not  limited  to  the  grounds  set  out  in 
the  affidavit  {Saul  v.  Jones,  1  E.  8i  B.  691  ;  L.  J.  28,  Q.  B.  37). 

As  to  the  method  of  proving,  at  the  trial,  the  affidavit  the  de- 
fendant has  made  under  this  section  in  order  to  obtain  leave 
to  appear,  see  Barnes  v.  Parker  (15  L.  T.  N.  S.  218,  Ex.  M.  T. 
1866,  cited  ante,  p.  260). 

3.  After  judgment,  the  court  or  a  judge  may,  under  jadgsmay. 
special  circumstances,  set  aside  the  judgment,  and,  if  ciJ^^'^*'"* 
necessary,  stay  or  set  aside  execution,  and  may  give  ttanee*.  set 
leave  to  appear  to  the  writ,  and  to  defend  the  action,  Qent.^^^'' 
if  it  shall  appear  to  be  reasonable  to  the  court  or 

judge  so  to  do,  and  on  such  terms  as  to  the  court  or 
judge  may  seem  just. 

See  for  an  instance  of  the  exercise  of  this  power  after  exccutioB 
exeeuted,  Leigh  v.  Baker  (2  C.  B.  N.  S.  867). 

4.  In  any  proceedings  under  this  act  it  shall  be  Judge  may 
competent  to  the  court  or  a  judge  to  order  the  bill  or  SJdepMited 
note  sought  to  be  proceeded  upon  to  be  forthwith  with  officer 
deposited  with  an  officer  of  the  court,  and  further  to  JJrJSS^JliJs,. 
order  that  all  proceedings  shall  be  stayed  until  the 
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plaintiff  shall    have    given    security  for   the  c<»t9 
thereof. 

bflk 


Remedy  fbr 
the  xveovttf 
of  expense! 
of  noting 
non- accept- 
ance of  dU- 
h  one  tired 
bUL 


RdderofbUl 
of  exchange 
may  itaue 
one  lum- 
xnona  against 
all  or  any  of 
the  parties  to 
the  bill. 


Common 
Law  Pro- 
cedure Acts 
and  rales  In- 
corporated 
with  this 
act. 


The  former  part  of  thii  section  is  of  vslue  in 
have  heen  forged  or  otherwise  fraudulently  obtained. 


5.  The  holder  of  everj  dishonoured  bill  of  exchange 
or  promissory  note  shall  have  the  same  remedies  for 
the  recovery  of  the  expenses  incurred  in  noting  the 
same  for  non-acceptance  or  non-payment,  or  other- 
wise by  reason  of  such  dishonour,  as  he  has  under 
this  act  for  the  recovery  of  the  amount  of  such  bill 
or  note. 

This  section  creates  a  right  to  recover  notarial  and  other  ex- 
penses as  liquidated  damages,  where  the  proceedings  are  takes 
under  this  act.  Formerly  such  expenses,  when  recoverable  ir 
all,  could  only  be  recovered  as  unUquidatgd  and  special  damages 
(Kendriek  v.  Lowuuc,  2  C.  &  J.  407  ;  Rogers  v.  Hmut,  10  EzcL 
474) :  and  it  would  seem  that  the  law  remains  unaltered  where 
the  proceedings  are  not  taken  under  this  act  (s.  1,  ante,  p.  328). 
As  there  can  be  no  other  occasion  for  having  a  hill  moUd  orpr»- 
tested  than  to  enforce  payment  of  a  foreign  bill,  it  would  seem 
that  this  enactment  might  well  have  been  so  limited  as  to  prereot 
the  expenses  of  employing  notaries,  where  unnecessary,  from  being 
recovered.  These  expenses  may  be  indorsed  upon  the  writ  (R.  G., 
26  November,  1855,  post). 

6.  The  holder  of  any  bill  of  exchange  or  promis- 
sory note  may,  if  he  think  fit,  issue  one  writ  of  sum- 
mons, according  to  this  act,  against  all  or  any  number 
of  the  parties  to  such  bill  or  note,  and  sudi  writ  of 
summons  shall  be  the  commencement  of  an  action  (h* 
actions  against  the  parties  therein  named  respectivelj, 
and  all  subsequent  proceedings  against  such  respectiTe 
parties  shall  be  in  like  manner,  so  far  as  may  be,  as  if 
separate  writs  of  summons  had  been  issued. 

It  is  quite  optional  with  a  plaintiff  to  avail  himself  of  this 
provision  or  not ;  and,  while  it  therefore  in  no  way  fetten  bis 
rights  against  any  of  the  parties,  it  enables  him  at  the  expeme 
of  one  writ  (the  service  of  which,  against  any  of  the  psrttes,  he 
may  delay  as  he  thinks  fit),  to  lay  the  foundation  of  an  actios 
against  aU. 

7.  The  provisions  of  the  "  Common  Law  Procedure 
Act,  1852,'*  and  the  "  Common  Law  Procedure  Act, 
1854,"  and  all  rules  made  under  or  by  virtue  of  either 
of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be 
made  applicable,  extend  and  apply  to  all  proceedings 
to  be  had  or  taken  under  this  act. 

See  the  effect  of  this  section  copiously  discussed  in  Lsigk  v. 
Baker  (2  C.  B.  N.  S.  867);  see  also  amendments  made  in  Knight 
V,  Poeoek  {17  C.  B.  177). 
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8.  The  provisions  of  this  act  shall  apply,  as  near  Act  to  apply 
as  may  be,  to  the  Court  of  Common  Pleas  at  Lancaster  coiJ^^^ 
and  the  Court  of  Pleas  at  Durham,  and  the  judges  of  ^|2JJj  ^" 
such  courts,  being  judges  of  one  of  the  Superior  Courts  Durhun. 
of  common  law  at  Westminstery  shall  have  power  to 

fnune  all  rules  and  process  necessary  thereto. 

9.  It  shall  be  lawiul  for  her  Majesty  from  time  to  Heri^eBty 
time,  by  an  order  in  council,  to  direct  that  all  or  any  muo  apply 
part    of  the  provisions  of  this   act    shall  apply  to  to  court*  of 
idl  or  any  court  or  courts  of  record  in  England  and  England  and 
Waies^  and  within  one  month  after  such  order  shall  Waie». 
have  been  made  and  published  in  the  London  Gazette 

such  provisions  shall  extend  and  apply  in  manner 
direct^  by  such  order,  and  any  such  order  may  be,  in 
like  mianner,  from  time  to  time  altered  and  annulled, 
and  in  and  by  any  such  order  her  Majesty  may  direct 
by  whom  any  powers  or  duties  incident  to  the  pro- 
visions applied  under  this  act  shall  and  may  be  exer- 
cised witii  respect  to  matters  in  such  court  or  courts, 
and  may  make  any  orders  or  regulations  which  may 
be  deemed  requisite  for  carrying  into  operation  in  such 
Qoort  or  courts  the  provisions  so  applied. 

This  act  has  b«en  extended  to  the  county  courts  under  the 
powers  given  by  this  section,  and  rules  have  been  framed  under 
19  &  20  Vict.  c.  108,  s.  5,  for  regulating  the  practice  in  such 
proceedings  (County  Court  Rules,  188 — 192,  see  26  L.  J.  Com. 
Law). 

Rule  189  has  been  held  not  to  limit  the  defence  at  the  trial, 
to  the  grounds  stated  in  the  affidavit  ( Am/  v.  Jotui^  1  £.  &  B. 
591 ;  L.  J.  28,  Q.  B.  37);  for  the  object  of  requiring  matter  of 
defence  to  be  disclosed,  where  money  is  not  brought  into  court, 
is  not  to  ^ve  any  advantage  to  the  plaintiff,  in  a  honA  fide  con- 
tested action ;  but  to  prevent  his  being  delayed,  when  there  is 
no  btmdjide  defence  at  all. 

10.  Nothing  in  this  act  shall  extend  to  Ireland  or  Extent  of 
Scotland.  »«*• 

11.  In  citing  this  act  in  any  instrument,  document,  short  utie. 
or  proceeding,  it  shall  be  sufficient  to  use  the  expres- 
sion **  The  Sununary  Procedure  on  Bills  of  Exchange 

Act,  1855.'* 
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ScHSDiTLEs  referred  to  in  the  fbr^oing  AcL 

(A.) 

YiOTOBLi,  by  the  gnoe  of  God,  4^ 

To  C.  D.,  of       I  IB  the  coaaty  of 

We  warn  joo,  that  nnlese  witfain  twelve  days  after  ihf 
service  of  this  writ  on  yoo,  iodiuive  of  die  day  of  soefa 
service,  yon  obtain  leave  from  ooe  of  the  jodres  of  the  coarts 
at  Westminster  to  appear,  and  do  within  that  time  appear 
in  onr  court  of  ,  in  an  action  at  the  suit  of  A.  B^  the 
said  A.  B,  may  proceed  therein  to  judgment  and  execntioii. 
Witness,  Sfx, 

Memorandttm  to  he  tubscnbed  an  the  Writ. 

N.B. — This  writ  is  to  be  served  within  (six)  cakadar 
months  from  the  date  hereof,  or,  if  renewed,  from  the 
date  of  such  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Indonement  to  he  made  on  the  Wrlty  before  Sendee  thereof. 

This  writ  was  issued  by  £.  F.,  of  ,  attorney  for  the 
plaintiS  or  this  writ  was  issued  in  person  by  A.  B.y  who 
resides  at  [mention  the  city,  toum,  or  parish,  and  aJbo  the 
name  of  the  namlet^  street,  and  number  of  the  house  of  Uu 
pUuMtiff^e  residence']. 

Indonement,^ 

The  plaintiff  claims  [  pounds,  principal  and  interest]. 
or  pounds  balance  of  principal  and  interest  due  to  him 

as  the  payee  [or  indorseel  of  a  bill  of  exchange  or  promis- 
sory note,  of  which  the  following  is  a  copy: — 

{Here  corty  bill  of  exchange  or  promissory  note,  and  aS 
^  IndariZenis  ipon  «.]  f""""^ 

And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  bis 
attorney  within  days  from  the  servioe  nereof,  farther 

proceedings  will  be  stayed. 

NOTXOB. 

Take  notice,  that  if  the  defendant  do  not  obtain  lesTc 
from  one  of  the  judges  of  the  courts  within  twelve  days  after 
having  been  served  with  this  writ,  inclusive  of  the  da^  of 
such  service,  to  appear  thereto,  and  do  within  sacb  time 
cause  an  appearance  to  be  entered  for  him  in  the  court  out 
of  which  this  writ  issues,  the  plaintiff  will  be  at  liberty,  st 


•  Compare  this  indonement  with  that  proTided  bj  R.  O.,  IS  Noienber, 
1855, — • 
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any  time  afler  the  expiration  of  such  twelve  days,  to  sign 
final  judgment  for  any  aam  not  exceeding  the  sum  above 
ckimedy  and  the  sum  of  pounds  for  coets,  and  issue  exe- 
cotion  for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the 
jodzes'  charabersy  Serjeant's  Inn,  London,  supported  by 
affidavit  showing  that  there  is  a  defence  to  the  action  on  the 
meritB,  or  that  it  is  reasonable  that  the  defendant  should  be 
allowed  to  appear  in  the  action. 

Indanemtnt  to  he  made  on  the  Writ,  after  Service  thereof. 

This  writ  was  served  by  X.  Y.  on  L.  M.  [the  defendant 
the  defendantBj  on  Monday  the         day  of 
18    . 

By  X  y. 


(B.) 

In  the  Queen's  Bench : 

On  the       day  of       ^  in  the  year  of  our  Lord  18    . 

IDay  of  signing  Judgment.'] 

Sngkad,  1  A  JS.  ia  his  own  person  [or  bv         his  attorney] 
to  wit   i     sued  out  a  writ  against  &.  D.,  indorsed  as 
follows: — 

[Here  copy  Indaraemeni  of  Plaintiff* e  cliatm.] 

And  the  said  C  2>.*has  sot  appeared : 

Therefore  it  is  considered  that  the  said  A.  B,  xeeover 
^nst  the  said  C  D.  pounds,  together  with  pounds 
for  costs  of  suit. 

See  Recnils  Generales  of  Nov.  26,  1855,  and  of  Hilary  Term, 
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THE 

MERCANTILE   LAW  AMENDMENT  ACT, 

1856.* 

(19  &  20  Vict.  c.  97.) 


An  Act  to  amen  d  the  Laws  of  England  and  Ireland 
affecting  Trade  and  Commerce. 

[29th  July,  1856.] 

Whereas  inconvenience  is  felt  by  persons  engaged  in 
trade  by  reason  of  the  laws  of  England  and  Irdaad 
being  in  some  particulars  different  from  those  of  Scot- 
land  in  matters  of  common  occurrence  in  the  coarse 
of  such  trade,  and  with  a  view  to  remedy  such  ia- 
convenience  it  is  expedient  to  amend  the  laws  of 
England  and  Ireland  as  hereinafter  is  mentioned ;  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  bj 
and  with  the  advice  and  consent  of  the  Lords  spiritaai 
and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

WbITS  op  EbLECUTION. 

Penoniae-         1.  No  writ  o^  fieri  facias  or  other  writ  of  execu- 
te goSS.""*    *ion,  and  no  writ  of  attachment  against  the  goods  of 
be£rethe]r     a  debtor,  shall  prejudice  the  title  to  such  goods  ac- 
•eiMdOT^t-   quired  by  any  person  bonSt  fide  and  for  a  valaable 
*"ched  under  consideration  before  the  actual  seizure  or  attachment 
the  teller   "  thereof  by  virtue  of  such  writ;  provided  such  person 
protected.      jm^j  ^q^  ^X  the  time  when  he  acquired  such  title, 
notice  that  such  writ,  or  any  other  writ  by  virtue 
of  which  the  goods  of  such  owner  might  be  seued 
or  attached,  had  been  delivered  to  and  remained  un- 
executed in  the  hands  of  the  sheriff,  ander-sherif^  or 
coroner. 

By  the  common  law,  goods  were  bound  from  the  date  of  the 


*  Althoagb  the  whole  Act  if  glTen  at  length,  thoM  MCtioiti  obIj,  vhk^t 
affbot  oommoaUw  procedure,  are  dJaciuMd. 
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iette  of  the  writ  of  execution  ;  but  by  the  Statute  of  Fraudi  (29 
Car.  2,  c.  8),  a.  16,  writa  of  execution  bound  gooda  only  from  the 
time  of  their  delivery  to  the  aheriff*  to  be  executed.  See  aa  to 
realty,  27  k  28  Vict  c.  1 12,  a.  1,  note,  poit. 

In  a  recent  caie  in  which  a  judgment  debtor  B.  made  an  amign- 
ment  of  all  hia  gooda  to  two  cnditora  W.  and  H.,  for  the  benefit  of 
all  hia  creditora,  after  B.  had  notice  that  a  writ  of  JL  fa,  had  been 
delivered  to  the  aheriff  for  execution  againat  hia  g^ooda,  the  Court 
of  Queen'a  Bench  held  that  the  property  in  the  goods  paaaed  to  W. 
and  H.  immediately  on  the  execution  of  the  aasignroent,  but  that 
the  notice  to  B.  waa  alao  notice  to  W.  and  H.,  and  therefore  the 
caae  fell  within  the  proviso  of  this  aectioo,  hnd  the  gooda  were 
liable  to  seizure  under  the  /.  fa,  {Hobson  ▼.  Tkelhuon^  L.  R.  2 
Q.  B.  642). 

From  the  worda  of  the  section,  it  may  be  very  plausibly  argued 
that  thia  section  does  not  apply  in  the  caae  of  execution  isaued 
out  of  County  Courta. 

Thia  aection  is  not  retroactive  (WUUamt  v.  Smith,  L.  J.  28 
Ex.286;  2  H.  &  N.  448). 

Specific  Delivsbt  of  Goods  sold. 

2.  In  all  actions  and  suits  in  any  of  the  Superior  Spedfle 
Courts  of  common  law  at  Westminster  or  Dublin^  or  Jj^siwii 
in  any  court  of  record  in  England^  Wales^  or  Irelandy 
for  breach  of  contract  to  deliver  specific  goods  for  a 
price  in  money,  on  the  application  of  the  plaintiff,  and 
by  leave  of  the  judge  before  whom  the  cause  is  tried, 
the  jury  shall,  if  they  find  the  plaintiff  entitled  to 
recover,  find  by  their  verdict  what  are  the  goods  in 
respect  of  the  non-delivery  of  which  the  plaintiff  is 
entitled  to  recover,  and  which  remain  undelivered; 
what  (if  any)  is  llie  sum  the  plaintiff  would  have 
been  liable  to  pay  for  the  delivery  thereof;  what 
damages  (if  any)  the  plaintiff  would  have  sustained 
if  the  goods  should  be  delivered  under  execution,  as 
hereinafter  mentioned,  and  what  damages  if  not  so  . 
delivered ;  and  thereupon,  if  judgment  shall  be  given 
for  the  plaintiff,  the  court  or  any  judge  thereof,  at 
their  or  his  discretion,  on  the  application  of  the  plain- 
tiff, shall  have  power  to  order  execution  to  issue  for 
the  delivery,  on  payment  of  such  sum  (if  any)  as 
shall  have  been  found  to  be  payable  by  the  plaintiff 
as  aforesaid,  of  the  said  goods,  without  giving  the 
defendant  the  option  of  retaining  the  same  upon  pay- 
ing the  damages  assessed ;  and  such  writ  of  execution 
may  be  for  the  delivery  of  such  goods ;  and  if  such 
goods  so  ordered  to  be  delivered,  or  any  part  thereof, 
cannot  be  found,  and  unless  the  court,  or  such  judge 
or  baron  as  aforesaid,  shall  otherwise  order,  the  sheriff, 
or  other  officer  of  such  court  of  record,  shall  distrain 
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the  defendant  by  all  his  lands  and  chattels  in  the  said 
8herifi*s  bailiwick,  or  within  the  jurisdiction  of  such 
other  court  of  record,  till  the  defendant  deliver  such 
goods,  or,  at  the  option  of  the  plaintifl^  cause  to  be 
made  of  the  defendant's  goods  the  assessed  value  or 
damages,  or  a  due  proportion  thereof;  provided  that 
the  plaintiff  shall,  either  by  the  same  or  a  separate 
writ  of  execution,  be  entitled  to  have  made  of  the 
defendant's  goods  the  damages,  oosts  and  interest  in 
such  action  or  suit. 

The  caves  in  which  courts  of  equity  have  been  in  the  habit  of 
enforcing  the  specific  performance  of  contracts  relating  to  per- 
sonal chattels,  are  collected  in  the  notes  to  Cuddee  ▼.  Smtter,  ia 
White  and  Tudor's  Leading  Cases  in  Equity,  voL  i. ;  see  also 
Falehe  v.  Gray,  L.  J.  29,  Ch.  28,  V.  C.  K. ;  and  C.  L.  P.  A. 
1854,  8.  78,  n.  (ante,  p.  274).  The  principle  to  be  deduced  from 
them  is  that  specific  performance  of  such  contracts  only  will  be 
enforced  in  which  damages,  from  the  nature  of  the  subject  of 
the  contract,  are  not  a  reasonably  adequate  compensation. 

When  it  is  intended  to  apply  this  section  at  law,  it  will  be 
necessary  to  obtain  from  the  jury,  besides  a  Ycrdict  in  faTonr  of 
the  plaintifTs  right  to  recoTer  generally  for  non-delivery  of  goods 
sold,  and  a  specification  of  the  goods  that  remain  wvongfally 
undelivered  at  the  time  of  the  verdict,  three  distiiict  asifsi 
ments  :*- 

Firstly.  Of  the  price  payable  by  the  plaintiff  for  such  unde- 
livered goods. 

Secondly.  Of  the  damages  that  would  be  sustained  by  the 
plaintiff,  if  the  goods  were  delivered  under  execution;  as  by 
reason  of  injuir  done  to  them  in  the  meantime ;  and  perhaps 
(je<f  quare)  by  loss  of  market ;  and,  tembUf  from  words  of  aectioQ 
by  loss  of  interest,  .where  the  price  has  been  wholly,  or  partly 
paid. 

Thirdljr.  Of  the  damage*  sustained  through  the  breadi  of 
oontract,  irrespectively  of  any  specific  performance. 

With  these  datu  before  them,  the  court  or  judge  nay,  if  diey 
think  the  case  fit,  order  specific  performance ;  and  the  plaintiff 
may  then,  upon  payment  of  the  amount  of  the  first  above  assess- 
ment (but,  temble,  subject  to  deduction  of  the  amount  of  ike 
second  assessment,  and  also  of  costs  of  suit),  enforce  such  order 
by  execution ;  and,  if  the  goods  cannot  be  found,  by  dkiriKg^t 
unless  the  court  interposes,  as  it  doubtless  would  whenever  the 
defendant  had,  otherwise  than  fraudulently,  become  wholly  oDsUe 
to  deliver  up  the  coveted  chattel.  The  plaintiff  may  also,  by  the 
same,  or  by  a  separate  writ,  issue  execution  for  his  dams^ 
(secondly  above  assessed),  his  costs,  and  his  interest;  bat  it 
would  seem  that  these  latter  claims  should,  as  far  as  the  assessed 
price  of  the  chattels  suffices,  be  deducted  ftom  the  amouor 
payable  to  the  defendant,  leaving  only  the  balance  (if  any)  to  be 
recovered  by  the  execution  for  damages,  costs,  &c. 

Where  it  is  intended  to  proceed  under  this  section,  a  fiynotl 
tender  of  the  price  agreed,  and  a  demand  of  the  specific  cbattel. 
should  be  made  before  action. 

Probably  execution  for  the  specific  chattel  will  not  be  aOoeed 
to  issue,  unless  the  writ  has  been  specially  indorsed  with  notice 
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of  the  tpedfio  daim,  and  unless  that  claim  is  repeated  in  the 
declaration. 

The  Bom  to  be  paid  to  the  defendant,  as  a  condition  of  exe- 
cation,  will  probably  be  required  to  be  paid  into  Court  to  abide 
the  event  of  the  execution. 

Id  the  absence  of  any  decided  cases,  and  of  any  rules  or  forms 
ooder  s.  15,  pott,  it  is  useless  to  attempt  ftirther  to  define  the 
probable  practice. 

The  provisions  of  this  section  may  be  applied  in  the  county 
courts  (9  St  10  Vict.  c.  95,  s.  3),  where  the  cause  is  tried  by  a 
jury,  but  not  otherwise. 

They  do  not  seem  to  be  applicable  to  an  inquisition  of  damages 
before  the  sheriff  (S  &  4  VfiM  4,  c.  42,  s.  16),  after  a  judgment 
hy  de&nlt  (Jtmet  v.  Sanut,  2  M.  &  W.  SIS ;  Woodropar  y,  Rtekard- 
M«,l  A.&  E.76). 

See  generally  C.  L.  P.  A.  1854,  ss.  68,69.  7B(ante,  pp.  270, 271, 
273);  and  C.  L.  P.  A.  1860,  s.  25  (ante,  p.  316). 

Guarantee. 

3.  No  special  promise  to  be  made  hy  any  person  comiden- 
ftfler  the  passing  of  this  act  to  answer  for  the  debt,  ^nn'tee 
default^  or  miscarriage  of  another  person,  being  in  need  not 
writing,  and  signed  by  the  party  to  be  charged  there-  ^JSSdV^ 
with  or  some  other  person  by  him  thereunto  lawfully 
aalhorized,  shall  be  deemed  invalid  to  support  an 

action,  suit  or  other  proceeding  to  charge  the  person 
bj  whom  such  promise  shall  have  been  made,  by  reason 
only  that  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  inference  from  a 
written  document. 

This  enactment  does  not  alter  the  law  reladng  to  agreements, 
'ortber  than  by  so  far  modifying  the  requirements  of  the  Statute 
of  Frauds  (29  Car.  8,  c.  S,  s.  4),  as  to  dispense  with  any 
^tten  statement  of  the  consideration  (G/deer  ▼.  Haekett^  2 
H.&N.487  ;  L.  J.  26,  Ex.  416;  Holmet  v.  Mitchell,  7  C.  B. 
N.8.J6I5  L.  J.  28,  C.  P.  SOI). 

4.  No  promise  to  answer  for  the  debt,  default,  or  Onarsnteeto 
miscarriage  of  another  made  to  a  firm  consisting  of  to^M^upon 
two  or  more  persons,  or  to  a  single  person  tradine  •  change  in 

m.  J»  *t  ^      n  J  'J.  *=*   the  Ann,  ex- 

imder  the  name  of  a  firm,  and  no  promise  to  answer  cept  in  spe- 
for  the  debt,  default  or  miscarriage  of  a  firm  consist-  cuic»ie«. 
iog  of  two  or  more  persons,  or  of  a  single  person 
trading  under  the  name  of  a  firm,  shall  be  binding  on 
tbe  person  making  such  promise  in  respect  of  any- 
thing done  or  omitted  to  be  done  after  a  change  shall 
have  taken  place  in  any  one  or  more  of  the  persons 
constituting  the  firm,  or  in  the  person  trading  under 
the  name  of  the  firm,  unless  the  intention  of  the  par- 
ties that  such  promise  shall  continue  to  be  binding 
notwithstanding  such  change  shall  appear  either  by 

Q2 
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A  toreCy  who 
diichari^et 
the  liability 
to  be  eotUled 

to  MtilOI- 

ment  of  all 
•cenritie* 
held  by  tho 
cnditor. 


express  stipulation  or  by  necessary  impUeation  from 
the  nature  of  the  firm  or  otherwise. 

This  section  merely  sfBrms  the  eonimoo  law  {Bmtkhmn  ▼. 
Ball,  6  B.  &  S.607 ;  L.  J.  94^  Q.  B.  141). 

5.  Every  person  who,  being  surety  for  the  debt  or 
duty  of  another,  or  being  liable  with  another  for  aoj 
debt  or  duty,  shall  pay  soch  debt  or  perform  snch 
duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a 
trustee  for  him,  every  judgment,  specialty,  or  other 
security  which  shall  be  held  by  the  creditor  in  respeet 
of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law 
to  have  been  satisfied  by  the  payment  of  the  debt 
or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to 
use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper 
indemnity,  to  use  the  name  of  the  creditor,  in  anj 
action  or  other  proceeding,  at  law  or  in  equity,  in 
order  to  obtain  from  the  principal  debtor,  or  any  co- 
surety, co-contractor,  or  co-debtor,  as  the  case  mar 
be,  indemnification  for  the  advances  made  and  Iocs 
sustained  by  the  person  who  shall  have  so  paid  sacfa 
debt  or  performed  such  duty,  and  such  payment  or 
performance  so  made  by  such  surety  shall  not  be 
pleadable  in  bar  of  any  such  action  or  other  proceed- 
ing by  him :  provided  always,  that  no  co-surety,  co- 
contractor,  or  co-debtor  sh^  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportioii 
to  which,  as  between  those  parties  themselves^  such 
last-mentioned  person  shall  be  justly  liable. 

A  co-debtor  who  has  paid  the  entire  debt  in  respect  of  whicfa 
judgment  had  been  recovered  against  himself  and  the  othcr 
co-debtors,  is  entitled  under  this  section  to  an  assignment  of 
such  judgment ;  and  it  is  no  defence  to  an  action  by  him  agaiott 
the  judgment  creditor  for  refusing  to  assign  it,  to  plead  that  such 
judgment  had  become  satisfied  by  payment  by  such  co-debtor 
after  he  had  been  taken  in  execution  on  thejud^ent  {BaiektQtr 
▼.  Lawrenee,  9  C.  B.  N.  S.  543 ;  L.  J.  30,  C  P.  S9). 

It  seems  that  when  the  judgment  has  been  assigned,  the 
assignee  may  issue  execution  a^ainat  the  co-debtor  in  the  name 
of  the  judgment  creditor  on  giving  htm  an  indemnity  {Id,  ptr 
Erie,  a  J.). 

Semble,  That  the  courts  of  law  have  no  juriadictioa,  wfm 
aioKow,  to  order  an  assignment  of  securities  by  a  aatisfied  creditor 
under  this  section ;  but  that  the  remedy  is  by  action  (PUtfi^T. 
DhkwH,  8  C.  B.  N.  S.  891 ;  L.  J.  29,  C.  P.  223).  UK  Jus,  iki 
rfstsdwai;  where,  therefore,  a  statute  gives  a  right;  tboe, 
although  in  expreaa  tcnna  it  haa  not  given  a  remedy,  ue  temedj 
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which  hy  law  is  properly  applicable  to  that  right  follows  as  an 
iocident  (per  Holt,  C.  J.,  Ewer  ▼.  Jones,  Salk.  416).  See  alio 
Tater  ▼.  Child,  6  E.  &  B.  289. 

See  a  form  of  declaration  under  this   section  in  Bollen  & 
Leake's  Precedents  of  Pleadings,  2nd  ed.  p.  144. 

Bills  of  Exchange. 

6.  No  acceptance  of  any  bill  of  exchange,  whether  Aeeeptaaoe 
inland  or  foreign,  made  after  the  thirty-first  day  of  fn^Qd  „ 
December,  one  thousand  eight  hundred  and  fifly-six,  {""^gi^  ^ 
shall  be  sufficient  to  bind  or  charge  any  person,  unless  on  it,  snf 
the  same  be  in  writing  on  such  bill,  or,  if  there  be  2S*tor  ©?* 
more  than  one  part  of  such  bill,  on  one  of  the  said  ua  agent, 
parts,  and  signed  by  the  acceptor  or  some  person  duly 
authorized  by  him. 

7.  Every  bill  of  exchange  or  promissory  note  drawn  What  vn  to 
or  made  in  any  part  of  the  Uniteid  Kingdom  of  Great  «<\n^ 
Britain  and  Ireland,  the  Islands  of  JMan,  Guernsey,  suu." 
Jersey,  Alderney,  and  Sark,  and  the  islands  adjacent 

to  any  of  them,  being  part  of  the  dominions  of  her 
Majesty,  and  made  payable  in  or  drawn  upon  any  per- 
son resident  in  any  part  of  the  said  United  Kingdom 
or  islands,  shall  be  deemed  to  be  an  inland  bill ;  but 
nothing  herein  contained  shall  alter  or  affect  the  stamp 
duty,  if  any,  which,  but  for  this  enactment,  would  be 
payable  in  respect  of  any  such  bill  or  note. 

Merchant  Shipping. 

8.  In  relation  to  the  rights  and  remedies  of  persons  WHh  nfer- 
having  claims  for  repairs  done  to,  or  supplies  fur-  ^fJn^* 
nished  to  or  for,  ships,  eyery  port  within  the  United  •hii?,  •^txy 
Kingdom  of  (rreat  Britain  and  Ireland,  the  Islands  thrunUeiT 
of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  and  Kingdom, 
the  islands  adjacent  to  any  of  them,  being  part  of  the  p^^?  ^"* 
dominions  of  her  Majesty,  shall  be  deemed  a  home 

port. 

Limitation  of  Actions. 

9.  All  actions  of  account  or  for  not  accounting,  and  Lfaittatton  of 
suits  for  such  accounts,  as  concern  the  trade  of  mer-  I^Merehantt' 
chandlze  between  merchant  and  merchant,  their  factors  Aocounto." 
or  servants,  shall  be  commenced  and  sued  within  six 

years  after  the  cause  of  such  actions  or  suits,  or  when 
such  cause  has  already  arisen,  then  within  six  years 
after  the  passing  of  this  act ;  and  no  claim  in  respect 
of  a  matter  which  arose  more  than  six  years  before 


342 


THE  MBBCANTILB  ULW  AMENDMSITT  ACT,  1856. 


Absence  be- 
yond MM  or 
imprison- 
ment of  n 
creditor  not 
to  be  a  die* 
abUity. 


Period  of 
limitatton  to 
runM  to 
lotnt  deMon 
in  the  king- 
dom, though 
•ouie  are  be- 
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against  joint 
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the  oommeDcement  of  such  action  or  sail  shall  be 
enforceable  bj  action  or  suit,  by  reason  onlj  of  fiome 
other  matter  of  claim  comprised  in  the  same  account 
having  arisen  within  six  years  next  before  the  com- 
mencement of  such  action  or  suit. 

10.  No  person  or  persons  who  shall  be  entitled  to 
any  action  or  suit  with  respect  to  which  the  period  of 
limitation  within  which  the  same  shall  be  brought  is 
fixed  by  the  act  of  the  twenty-first  year  of  the  reign 
of  Eling  James  the  First,  chapter  sixteen,  section  three, 
or  by  the  act  of  the  fourth  year  of  the  reign  of  Queen 
Anne,  chf4>ter  sixteen,  section  seventeen,  or  by  the  act 
of  the  fifty-third  year  of  the  reign  of  King  Greoige  the 
Third,  chapter  one  hundred  and  twenty-seven,  section 
Hvef  or  by  the  acts  of  the  third  and  fourth  years  of  Uie 
reign  of  King  William  the  Fourth,  chapter  twenty- 
seven,  sections  forty,  forty-one  and  forty-two^  and 
chapter  forty-two,  section  three,  or  by  the  act  of  ihe 
sixteenth  and  seventeenth  years  of  the  reign  of  her 
present  Majesty,  chapter  one  hundred  and  thirteen, 
section  twenty,  shall  be  entitled  to  any  time  within 
which  to  commence  and  sue  such  action  or  suit  beycmd 
the  period  so  fixed  for  the  same  by  the  enactments 
aforesaid,  by  reason  only  of  such  person,  or  some  one 
or  more  of  such  persons,  being  at  the  time  of  such 
cause  of  action  or  suit  accrued  beyond  the  seas,  or,  in 
the  cases  in  which  by  virtue  of  any  of  the  aforesaid 
enactments  imprisonment  is  now  a  disability,  by  reason 
of  such  person  or  some  one  or  more  of  such  persons 
being  imprisoned  at  the  time  of  such  cause  of  action 
or  suit  accrued. 

This  tection  hat  been  held  to  possen  a  somewhat  retroactiTe 
efficacy,  so  as  to  deprive  causes  or  action  accrued  prior  to  the  act, 
of  the  protection  against  the  operation  of  21  Jac.  I,  c.  16,  s.  9, 
previously  afforded  by  s.  7  (CorniU  v.  Hudtam,  8  E.  &  B.  429); 
but  see  Jackson  v.  WoolUy  (8  E.  &  B.  778  ;  L.  J.  27,  Q.  B.  446, 
Ex.  Ch.) ;  and  note  to  C.  L.  P.  A.  1860,  s.  2  (ante,  pp.  297,  298) ; 
and  note  to  s.  14  (port,  p.  844). 

As  to  the  meaning  of  "  beyond  the  seas  "  in  stat.  21  Jac.  1, 
c.  16,  s.  7.  see  Rmekmahoyt  v.  Moiticund  (8  Moore,  P.  C.  C  4). 

11.  Where  snch  cause  of  action  or  suit  with  respect 
to  which  the  period  of  limitation  is  fixed  by  the  enact- 
ments aforesaid  or  any  of  them  lies  against  two  or 
more  joint  debtors,  the  person  or  persons  who  shall 
be  entitled  to  the  same  shall  not  be  entitled  to  any 
time  within  which  to  commence  and  sue  any  such 
action  or  suit  against  any  one  or  more  of  such  joint 
debtors  who  shful  not  be  beyond  the  seaa  at  the  time 
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saeh  caute  of  action  or  salt  accrued,  hj  reason  only  the  kingdom 
that  some  other  one  or  more  of  such  joint  debtors  was  to  prooLd^ 
or  were  at  the  time  such  cause  of  action  accrued  JJIf^ifS** 
bejond  the  seas;  and  such  person  or  persons  so  entitled  yond  wu 
as  aforesaid  sfafdl  not  be  barred  from  commencing  and  J|[^^^^ 
suing  anj  action  or  suit  i^ainst  the  joint  debtor  or 
joint  debtors  who  was  or  were  bejond  seas  at  the  time 
the  cause  of  action  or  suit  accrued  after  his  or  their 
return  from  bejond  seas,  bj  reason  onlj  that  judg- 
ment was  alreadj  recovered  against  anj  one  or  more 
of  such  joint  debtors  who  was  not  or  were  not  bejond 
seas  at  the  time  aforesaid. 

It  would  appear  from  the  terms  of  this  section  that  the  case  of 
a  jodgmeot  recovered  a^inst  one  of  the  joint  dehtors  who  was 
beyond  the  seas  at  the  time  the  cause  of  action  accruedf  is  not 
within  its  remedial  operation,  and  that  such  a  judgment  would 
still  be  a  bar  to  a  subsequent  action  against  any  other  of  the 
joint  debtors. 

12.  No  part  of  the  United  Kingdom  of  Great  Deflnition 
Briiain  and  Ireland^  nor  the  Islands  of  Many  Guem'  seat,"  wuhhi 
se^y  Jersey^  Alderney,  and  Sarky  nor  an  j  islands  adja-  *  *  *  Anne, 
cent  to  an  J  of  them,  being  part  of  the  dominions  of  thia  act. 
her  Majestj,  shall  be  deemed  to  be  bejond  the  seas 

within  the  meaning  of  the  act  of  the  fourth  and  fifth 
jears  of  the  reign  of  Queen  Anne,  chapter  sixteen,  or 
of  this  act. 

This  section  is  not  retroactive  (Flood  y.  Patterson,  29  Beav. 
295 ;  L.  J.  SO,  Ch.  4S«). 

13.  In  reference  to  the  provisions  of  the  acts  of  the  ProTi«ion  of 
nmth  jear  of  the  reign  of  King  George  the  Fourth,  J4^;iand8, 
chapter  fourteen,  sections  one  and  eight,  and  the  six-  m'<i  i<>  ^  i' ' 
teenth  and  seventeenth  jears  of  the  reign  of  her  u.^4and2V, 
present  Majesty,  chapter  one  hundred  and  thirteen,  extended  to 
L:ti<m8  twintf-'four  aad  tweoty^ven,  an  aekoow:  I^^Tb;*^' 
ledgment  or  promise  made  or  contained  bj  or  in  a  »8en*«' 
writing  signed  bj  an  agent  of  the  partj  chargeable 
therebj,  dulj  authorized  to  make  such  acknowledg- 
ment or  promise,  shall  have  the  same  effect  as  if  such 
writing  had  been  signed  bj  such  partj  himself. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  p«*  p*y- 
twentj-first  jear  of  the  reign  of  King  James  the  First,  ^°Tactor°* 
chapter  sixteen,  section  three,  and  of  the  act  of  the  **\°Jt^ 
thinl  and  fourth  jears  of  the  reign  of  King  William  by'certain 
the  Fourth,  chapter  fortj-two,  section  three,  and  of  i,iJS2SoM 
the  act  of  the  sixteenth  and  seventeenth  jears  of  the  in  favour  of 
reign  of  her  present  Majestj,  chapter  one  hundred  SSor'a^" 
and  thirteen,  section  twentj,  when  there  shall  be  two 
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or  more  co-oontractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  severallj,  or  executors 
or  administrators  of  any  contractor,  no  such  co-con- 
tractor or  co-debtor,  executor  or  administrator,  sh^I 
lose  the  benefit  of  the  said  enactments  or  any  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
payment  of  any  principal,  interest  or  other  money,  bj 
any  other  or  oUiers  of  such  co-contractors  or  co- 
debtors,  executors  or  administrators. 

This  section  has  at  length  been  held  not  to  be  retrooccive 

•      {Jaekmm  ▼.  Wcoiley,  8  E.  &  B. 778 ;  L.  J.  27,  Q.  B.  4i8,  Ex.  Ch.) ; 

and  Thompum  v.  Waithmau  (S  Drew.  628;  L.  J.  26,  Ch.  1S4),  is 

no  longer  followed  at  law.    See  further  as  to  retroactiTe  efieci  of 

statutes,  C.  L.  P.  A.  1860,  s.  2»  n.  (ante,  pp.  297,  298). 

See,  as  to  the  application  of  this  section,  Re  Seager*i  Estate, 
(L.J.  26,  Ch.  -809),  and  CoekrUl  ▼.  I^jtarkes  (1  H.  &  C.699; 
L.  J.  82,  Ex.  118). 

Euiei  and  15.  In  order  to  enable  the  Superior  (Tourts  of  com- 

miy  be*m«de  ™^^  ^*^  **  Westminster  and  Dublin,  and  the  judges 
an£writ«aod  thereof  respectively,  to  make  rules  and  regulations, 
tt^trS^    <uid  to  frame  writs  and  proceedings  for  the  purpose  of 
th«  porpoMi  giving  effect  to  this  act,  the  two  hundred  and  twenty- 
*'''     third  and  two  hundred  and  twenty-fourth  sections  of 
^'The  Common  Law  Procedure  Act,  1852,"  shall,  90 
far  as  this  act  is  to  take  effect  in  England,  and  the 
two  hundred  and  thirty-third  and  two  hundred  and 
fortieth  sections  of  ''The  Common  Law  Procedare 
Amendment  Act  (L*eland),  1853,"  shall,  so  iar  as  this 
act  is  to  take  effect  in  Ireland,  be  incorporated  with 
this  act,  as  if  those  provisions  had  been  severallj 
herein  repeated  and  made  to  apply*  to  this  act. 
Shflrt  Mtie.         16.  In  citing  this  act  it  shall  be  sufficient  to  nse  the 
expression  *'  The  Mercantile  Law  Amendment  Act, 
1856." 
ExiMtof  17.  Nothing  in  this  act  shall  extend  to  Scotland, 

act. 
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THE  JUDGE'S  CHAMBERS 

(DESPATCH  OF  BUSINESS) 

ACT. 

(30  &  31  Vict.  c.  68.) 


An  Act  to  provide  for  the  better  Despatch  of  Business 
in  the  Chambers  of  the  Judges  of  the  Superior 
Courts  of  Common  Law.     [25th  Jnlj,  1867.] 

Whsbbas  a  great  part  of  the  business  in  the  Chambers 
of  the  Judges  of  the  three  Superior  Courts  of  com- 
mon law  at  Westminster  might  with  advantage  to  the 
pnblic  be  disposed  of  bj  the  masters  of  the  said  courts  ; 
Be  it  enacted  by  the  Queen's  most  excellent  Majestj, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : — 

1.  It  shall  be  lawful  for  a  majority  of  all  the  judges  K"'^^^ 
of  the  said  courts,  which  majority  shall  include  the  ^j  nSke 
two  chief  justices  or  one  of  the  chief  justices  and  the  ""'•If"" 
chief  baron,  from  time  to  time  to  make  and  publish  themaafert 
general  rules  for  the  following  purposes ;  that  is  to  say :  J^SneM  S 
(1.)  For  empowering  the  masters  of  the  said  courts,  cb«mb«ri. 
or  some  one  or  more  of  them,  to  do  any  such 
thing  and  to  transact  any  such  business,  and 
to  exercise  any  such  authority  and  jurisdic- 
tion in  respect  of  the  same,  as  by  virtue  of 
any  statute  or  custom,  or  by  the  rules  and 
practice  of  the  said  courts  or  any  of  them 
respectively,  are  now  done,  transacted,  or 
exercised  by  a  judge  of  the   said  courts 
sitting  at  chambers,  and  as  shall  be  specified 
in  any  such  rule,  except  in  respect  of  matters 
relating  to  the  liberty  of  the  subject : 
(2.)  For  reguhiting  the  attendance  of  the  said  mas- 
ters at  chambers,  the  course  of  practice  to  be 
there  pursued,  and  the  scale  of  costs  to  be 
there  adopted : 
(3.)  For  fixing,  with  the    sanction  of  the  lords 
commissioners   of  her  Majesty's   treasury, 
the  table  of  fees  to  be  taken  in  respect  of 
business  to  be  transacted  before  the  said 
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Rules  to  be 
read  in  open 
Court. 
Copy  to  be 
tent  to  the 
Lord  Chan- 
cellor, and 
to  be  pub- 
lished in  the 
Louden 
Gasette. 

Rules  to  be 
laid  befoie 
PailUment 


Right  of 
Appeal  from 
ordera  of  the 
master. 


Repeal  of 
pan  of  s.  11, 
of  1  Vict, 
e.  30. 


master  at  chambers,  and  for  abolishing  or 
altering  from  time  to  time  (with  the  like 
sanction)  such  table  of  fees. 

Under  the  powcn  of  this  lection,  R.  G.  M.  T.  1867, pMi^hzxt 
been  framed.  Thete  rules  enumerate  the  daases  of  catei  in  which 
the  maiten  shall  not  have  jnrisdietion  except  by  oonscot,  and 
give  them  jurisdiction  in  all  other  cases.  The  same  fees  are 
ordered  to  be  taken  as  were  taken  in  respect  of  the  same  mitter 
transacted  before  a  judge,  and  the  scale  of  oostt  to  be  alloved  is 
the  same. 

2.  Every  rule  to  be  made  under  this  act  shall  be 
read  aloud  in  <^n  court  in  each  of  the  said  courts  ten 
clear  dajs  at  least  before  the  day  fixed  for  such  rale 
coming  into  operation,  and  within  one  month  -after 
that  day  a  copy  of  every  such  rule  shall  be  transmitted 
by  the  lord  chief  justice  of  England  to  the  lord 
high  chancellor,  and  ^all  also  be  published  in  the 
London  Gazette, 

3.  Every  rule  to  be  made  under  this  act  shall  be 
laid  before  both  Houses  of  Parliament  within  one 
month  after  the  making  thereof  if  Parliament  be  then 
sitting,  or,  if  Parliament  be  not  then  sitting,  within 
one  month  after  the  commencement  of  the  next  ses- 
sion of  Parliament 

4.  Everj  order  or  decision  made  or  given  under  this 
act  by  any  master  sitting  at  chambers  shall  be  as  valid 
and  binding  on  all  parties  concerned  as  if  the  amie 
had  been  made  or  given  before  the  passing  of  this  act 
by  a  judge  sitting  at  chambers :  provided  always,  that 
it  shall  be  lawful  for  any  person  affected  by  any  order 
or  decision  of  the  master  forthwith,  or  within  such 
time  as  from  time  to  time  shall  be  appointed  by  any 
rule  or  rules  to  be  made  under  this  act,  and  subject  to 
such  conditions  as  to  costs  as  may  be  provided  under 
an^  such  rule  or  rules,  to  appeal  from  such  decision  to 
a  judge  sitting  at  chambers. 

The  appeal  is  by  summons  to  be  taken  out  within  four  dajii 
unless  the  time  be  extended  (R.  O.  M.  T.  1867,  potf ). 
The  appeal  is  no  stay  unless  so  ordered  by  a  judge  or  master 

The  costs  of  the  appeal  are  in  the  judge's  discretion  (ItU) 

5.  So  much  of  the  eleventh  section  of  the  statnte 
made  and  passed  in  the  first  year  of  her  present  Ma- 
jesty, chapter  thirty,  as  provides  that  no  appointment 
of  any  master  shall  tid^e  place  by  the  lord  chief 
justice  or  lord  chief  baron  until  ten  days  after  the 
certificate  in  such  clause  mentioned  shall  have  been 
laid  before  both  Houses  of  Parliament,  shall  be  and 
the  same  is  hereby  repealed. 
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Hilary  Term,  1853. 

Whersas  the  practice  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  in  civil  action8,t  in  re- 
spect of  which  the  said  courts  possess  a  common  juris- 
diction, has  been  to  a  great  extent  superseded  or 
altered  bj  the  Common  Law  Procedure  Act,  1 852,  and 
it  is  expedient  that  the  written  rules  of  practice  of 
the  said  courts  should  be  consolidated  and  rendered 
uniform  ;  it  is  ordered,  that  all  existing  written  rules 
of  practice  in  anj  of  the  said  courts  in  regard  to  such 
civil  actions,  save  and  except  as  regards  any  step  or 
proceeding  heretofore  taken,  shall  be  and  the  same  are 
hereby  annulled,}  and  that  the  practice  to  be  observed 
in  the  said  courts  with  respect  to  the  matters  hereafter 
mentioned  shall  be  as  follows;  that  is  to  say: — 

Writ  op  Summons. 

1.  When  a  writ  of  summons  is  indorsed  in  the  spe-  Ante,  p.  zi, 
cial  form  mentioned  in  sect.  27  of  the  Common  Law 
Procedure  Act,  1862,  the  foUowing  are  the  amounts 
which  may  be  indorsed  by  the  plaintiflTs  attorney  or 
agent  upon  the  writ  for  costs  ;  and  to  include  mile- 
age : 

In  actions  above  20^ 
In  town  cauaea    -    £3    8    0    In  country  or  agency 

caaea    (including 
mileage)    •        -   £4    0    0 

In  actions  under  20L 


In  town  cauaea    -    £2  14    0 


In  country  or  agency 
oasea  (including 
mileage)    -        -£320 


•  ThM«  rales  wen  made  under  the  general  powers  of  the  Coorts  and  not 
under  the  C.  L.  P.  A.  185S,  s.  223  (cmI»,  p.  178).  Thejr  were  never  laid  be- 
fore Parliament,  and  therefore  tbev  have  no  operation  to  alter  any  statute, 
as  the  PL  R.  T.  T.  1853  {pott),  have.  Rowberr^  v.  M9rg<m,9  Ex.  730; 
L.  J.  23.  Ex.  191.    Ar  WUles,  arguenio,) 

For  the  cases  decided  before  these  rules  wen  made,  on  the  repealed 
rules  of  Will.  4,  Hil.  Term.    See  Chit.  Stat.  Srd  ed.  vol.  iU.  p.  795,  et  »eq. 

t  As  to  qvare  impedU,  see  ToUonr.  Bishop  of  Oarlisk  (3  C.  B.  41) ;  Uanhall 
▼.  BiOwp  <tf  Exeter  (6  C.  B.  N.  8.  716 ;  L.  J.  28,  C.  P.  800) ;  and  CarlUU  t. 
WhaUt  (h.  a.  2  H.  L.  391). 

X  Unwritten  rules  of  practice  remain  in  force,  exsept  so  far  as  inconsistent 
with  the  following  {Bejg  t.  Forbett  IS  C.  B.  604 ;  L.  J.  22,  C.  P.  222). 
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Where  the  pUuntiff's  attomej,  at  the  time  of  issaiog 
the  writ,  claims  more  than  the  sums  fixed  as  above, 
the  indorsement  on  the  writ  of  summons  in  respect  of 
costs  shall  be  as  follows : — **  Such  sum  as  shall  be 
allowed  on  taxation  for  costs."  And  in  case  the  plain- 
tiff  shall  be  found  not  entitled  to  more  costs  than  such 
fixed  sums,  or  if  more  than  one-sixth  sum  shall  be  dis- 
allowed, the  plaintifi^s  attomej  shall  paj  the  costs  of 
taxation.  So  if  the  attomej  has  indors^  on  the  writ 
one  of  the  fixed  sums  for  the  costs  of  judgment,  and 
claims  more  costs  on  signing  judgment,  and  on  taxa- 
tion shall  be  found  not  entitled  to  more  than  such  suni, 
or  if  more  than  one-sixth  be  taken  off  on  taxation,  the 
plaintiff's  attomej  shall  in  like  manner  paj  the  costs 
of  taxation. 

Appearakce. 

knu,  p.  tt.  2.  If  two  or  more  defendants  in  the  same  actioD 
shall  appear  bj  the  same  attomej  and  at  the  same 
time,  the  names  of  all  the  defendants  so  appeariDg 
shall  be  inserted  in  one  appearance. 

Attorney  and  Guardian. 

Ante,  p.  ss.  3,  j^ji  attomej  not  entering  an  appearance  in  pur- 
suance of  his  undertaking  shall  be  liable  to  an  attach- 
ment. 

4.  No  attomej  shall  be  changed  without  the  order 
of  a  judge. 

5.  A  special  admission  o£  prockein  amy^  or  guar- 
dian, to  prosecute  or  defend  tor  an  infuit,  shall  not  be 
deemed  an  authority  to  prosecute  or  defend  ui  anjbut 
the  particular  action  or  actions  specified. 

Joinder  of  Parties. 

Ante,  p.  48.  6.  Whenever  a  plaintiff  shall  amend  the  writ  after 
notice  bj  the  defendant,  or  a  plea  in  abatement  of  a 
nonjoinder  bj  virtue  of  the  Common  Law  Procedare 
Act,  1852,  s.  36,  he  shall  file  a  consent  in  writing  of 
the  party  or  parties  whose  name  or  names  are  to  be 
added,  together  with  an  affidavit  of  the  handwritiDg, 
and  give  notice  thereof  to  the  defendant,  unless  the 
filing  of  such  consent  be  dispensed  with  bj  order  of 
the  court  or  a  judge. 
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Pleadikgs. 

7.  No  side-bar  rule  for  time  to  declare  shall  be  Ante,  p.  se. 
granted. 

8.  The  defendant  shall  not  be  at  liberty  to  waive 
his  plea,  or  enter  a  relictd  verificatione  after  a  de- 
morrer,  without  leave  of  the  court  or  a  judge,  unless 
bj  consent  of  the  plaintiff  or  his  attorney. 

See  ChiL  Prac.  1 2th  ed.  vol.  ii.  pp.  298,  299,  and  Cooper  ▼. 
Painter  (13  M.  &  W.  7S4,  n.),  and  Davidton  ▼.  Bohn  (5  G.  B. 
170>- 

9.  In  case  the  time  for  pleading  to  any  declaration  Aiit«,  p.  66. 
or  for  answering  any  pleadings,  shall  not  have  expired 
before  the  tenth  day  of  August  in  anv  year,  the  party 

called  upon  to  plead,  reply,  &c.,  shall  have  the  same 
number  of  days  for  that  purpose  after  the  24th  day  of 
October,  as  if  the  declaration  or  preceding  pleading 
bad  been  delivered  or  filed  on  the  24th  of  October. 

10.  Where  a  defendant  shall  plead  a  plea  of  judg-  Ante,  p.  sa. 
ment  recovered,  he  shall  in  the  margin  of  such  plea 

state  the  date  of  such  judgment,  and  if  such  judg- 
ment shall  be  in  a  court  of  record  the  number  of  the 
roll  on  which  such  proceedings  are  entered,  if  any; 
and,  in  default  of  his  so  doing,  the  plaintiff  shall  be 
at  liberty  to  sign  judgment  as  for  want  of  a  plea;  and 
in  case  the  same  be  falsely  stated  by  the  defendant, 
the  plaintifl^  on  producing  a  certificate  from  the  proper 
officer  or  person  having  the  custody  of  the  records  or 
proceedings  of  the  court  where  such  judgment  is 
alleged  to  have  been  recovered,  that  there  is  no  such 
record  or  entry  of  a  judgment  as  therein  stated,  shall 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea. 

Tfaia  rale  applies  only  to  the  once  well-known  and  usual  plea 
of  judgment  recovered  by  the  plaintiff  against  the  defendant  for 
the  nme  demand  {Brokentkir  v.  Monger,  11  M.  &  W.  Ill,  per 
Parke,  B.)  It  was  held  not  to  apply  to  a  plea,  that  the  plaintiff 
had  set  up  his  claim  as  a  set-off  in  a  former  action,  and  had  then 
foiled  {Id,)  I  nor  to  a  plea  by  an  administrator  of  an  outstanding 
judgment  and  no  assets  prater  {Power  y.  Izod,  Jdmnittrator,  1 
Bing.  N.  C.  804). 

Patment  of  Monet  into  Coubt. 

11.  No  affidavit  shall  be  necessary  to  verify  the  Ants,  p.  75. 
plaintiff's  signature  to  the  written  authority  to  his 
attorney  to  take  money  out  of  court,  unless  specially 
required  by  the  Master. 
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Ante,  p.  76.  [2.  When  money  is  paid  into  court  in  respect  of 
anj  particular  sum  or  cause  of  action  in  the  declara- 
tion,  and  the  plaintiff  accepts  the  same  in  satisfaction, 
the  plaintiff,  when^  the  costs  of  the  cause  are  taxed, 
shall  be  entitled  to' the  costs  of  the  cause  in  respect  of 
that  part  of  his  claim  so  satisfied,  up  to  the  time  the 
money  is  so  paid  in  and  taken  out,  whatever  may  be 
the  result  of  any  issue  or  issues  in  respect  of  other 
causes  of  action;  and  if  the  defendant  succeeds  in 
defeating  the  residue  of  the  claim,  he  will  be  entitled 
to  the  costs  of  the  cause  in  respect  of  such  defence, 
conmiencing  at  "Instructions  for  Flea,"  but  not  be- 
fore. 

When  money  is  paid  into  court  after  issue  joined,  and  the 
plaintiff  elects  to  go  on  with  the  action  for  the  residue  of  hia 
claim,  and  fails  at  the  trial,  he  is  not  entided,  on  taxation  of 
coats,  to  the  costs  of  preparations  for  trial,  even  although  partlj 
incurred  hefore  the  payntent  into  court,  as  the  taxation  ought 
then  to  be  considered  as  taxation  of  the  coats  on  amendment  of 
pleading,  and  not  under  this  rule  {Harroid  ▼«  Swuth,  5  H.  &  N. 
881 ;  L.  J.  29.  Ex.  141). 

Ante,  p.  75.  13.  Where  money  b  paid  into  court  in  several 
actions  which  are  consolidated,  and  the  plaintiff,  with- 
out taxing  costs,  proceeds  to  trial  on  one  and  fails,  he 
shall  be  entitled  to  costs  on  the  others  up  to  the  time 
of  paying  money  into  court. 

Deicurrer. 

Ante,  p.  84.  14.  The  party  demurring  may  give  a  notice  to  the 
opposite  party  to  join  in  demurrer  in  four  days,  which 
notice  may  be  delivered  separately,  or  indorsed  on  the 
demurrer,  otherwise  judgment. 

Ante,  p.  85.  15.  No  motion  or  rule  for  a  concilium  shall  be  re- 
quired, but  demurrers,  as  well  as  all  special  cases, 
special  verdicts,  and  appeals  from  County  Courts, 
shall  be  set  down  for  argument  in  the  special  paper 
at  the  request  of  either  party,  four  clear  days  before 
the  day  on  which  the  same  are  to  be  argued,  and 
notice  thereof  shall  be  given  forthwith  by  such  party 
to  the  opposite  party. 

Ante,  p.  84.  16.  Four  clear  days  before  the  day  appointed  for 
argument  the  plaintiff  shall  deliver  copies  of  the  de- 
murrer book,  special  case,  special  verdict,  or  appeal 
cases,  with  the  points  intended  to  be  insisted  on,  to 
the  Lord  Chief  Justice  of  the  Queen's  Bench  or  Com- 
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mon  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be, 
and  the  senior  puisne  judge  of  the  court  in  which  the 
action  is  brought;  and  the  defendant  shall  deliver 
copies  to  the  two  other  judges  of  the  court  next  in 
seniority ;  and  in  default  thereof  bj  either  party,  the 
other  party  may  on  the  day  following  deliyer  such 
copies  as  ought  to  hare  been  so  delivered  by  the  party 
making  default ;  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay 
for  such  copies.  If  the  statement  of  the  points  have 
not  been  exchanged  between  the  parties,  each  party 
shall,  in  addition  to  the  two  copies  left  by  him,  deliver 
also  his  statement  of  the  points  to  the  other  two 
judges,  either  by  marking  the  same  in  the  margin  of 
the  books  delivered  or  on  separate  papers. 

The  only  proper  place  for  delivering  the  books  is  the  judge's 
chambers  in  Seijeant's  Inn  {HowelU  ▼.  fFjfnng,  16  C.  B.  N.  8. 11 ; 
L.  J.  82,  M.  C.  241). 

17.  When  there  shall  be  a  demurrer  to  part  only  of  Ante,  p.  84. 
the  declaration  or  other  subsequent  pleadings,  those 

parts  only  of  the  declarations  and  pleadings  to  which 
such  demurrer  relates  shall  be  copied  into  the  demurrer 
books;  and  if  any  other  parts  shall  be  copied,  the 
Master  shall  not  allow  the  costs  thereof,  on  taxation, 
either  as  between  party  and  party,  or  as  between  at- 
torney and  client. 

Venue,  Change  op. 

18.  No  venue  shall  be  changed  without  a  speciid  Ante,  p.6o. 
order  of  the  court  or  a  judge,  unless  by  consent  of  the 
parties. 

An  attorney  suing  in  person  has  the  ri^ht  to  lay  the  venae  ia 
transitory  actions  in  Middlesex,  and  the  court  have  no  power  to 
change  it  {Grace  v.  WilmeTf  L.  J.  26,  Q.  B.  1). 

Pabticulabs  of  Dehanp  or  Set-off. 

19.  With   every  declaration  (unless  the  writ  has  Ante, p.m. 
been  specially  indorsed  under  the  provisions  contained 

in  the  25th  section  of  the  Common  Law  Procedure 
Act,  1852),  delivered  or  fUed,  containing  causes  of 
action  such  as  those  set  forth  in  Schedule  (B.)  of  that 
act,  and  numbered  from  1  to  14  inclusive,  or  of  a  like 
nature,  the  plaintiff  shall  deliver  or  file  full  particulars 
of  his  demand  under  such  claim,  where  such  parti- 
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culars  can  be   comprised  within  three    folios;    and 
where  the  same  cannot   be  comprised  within  Uiree 
folios,  he  shall  deliver  or  file  such  a  statement  of  the 
nature  of  his  claim,  and  the  amoant  of  the  sum  or 
balance  which  he  claims  to  be  due,  as  may  be  com- 
prised within  that  number  of  folios;  and  with  e^erj 
plea  of  set-off  containing  claims  of  a  similar  nature  as 
those  in  respect  of  which  a  plaintiff  is  required  to 
deliver  or  file  particulars,  the  defendant  shall  in  like 
manner  deliver  particulars  of  his  set-off.     And   to 
secure  the  delivery  or  filing  of  particulars  in  all  saeh 
cases,  it  is  ordered,  that  if  anj  such  declaration  shall 
be  delivered  or  filed,  or  any  plea  of  set-off  delivered, 
without  such  particulars  or  such  statement  as  afore- 
said,  and  a  judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  or  defendant,  as  the  case  may 
be,  shall  not  be  allowed  anv  costs  in  respect  of  any 
summons  for  the  purpose  of  obtaining  such  order,  or 
of  the  particulars  he  may  afterwards  deliver;  and  a 
copy  of  the  particulars  of  the  demand,  and   set-ofi!^ 
shall  be  annexed  by  the  plaintiff's  attorney  to  every 
record  at  the  time  it  is  entered  with  the    proper 
officer. 

Particulara  of  claim  have  been  ordered  by  a  judge  in  an  action 
for  an  injury  to  the  person  by  negligent  driving  ( IHcka  t.  Jfoc- 
namarof  S  H.  &  N.  568) ;  see  also  Horlock  v.  Lediard  (10  M.  & 
W.  677). 

The  defendant,  in  an  action  for  caUs,  having  pleaded  fraod, 
was  ordered  to  give  particulars  thereof  (3P(>eigki,  O.  M,  v. 
Sievens,  1^.  J.  81,  Ex.  455) ;  so  in  an  action  on  a  policy  of  life 
insurance,  where  the  defendant  pleaded  that  the  proposal,  the 
basis  of  the  policy,  was  untrue,  the  court  ordered  particulaxB  of 
the  sjrmptoms  of  the  disease  alleged  (MartkaU  ▼.  Ewtper^r  LifkAi^ 
nsroMCi  Societjft  L.  R.  1,  Q.  B.  85). 

20.  A  summons  for  particulars,  and  order  diereon, 
may  be  obtained  by  a  defendant  before  appearance, 
and  may  be  made,  if  the  judge  think  fit,  withoat  the 
production  of  any  affidavit. 

Ante,  p.  6a.  21.  A  defendant  shall  be  allowed  the  same  time 
for  pleading  after  the  delivery  of  particulars  mider 
a  judge's  order  which  he  had  at  the  return  of  the 
summons,  unless  otherwise  provided  for  in  such  order. 

Secubitt  fob  Costs. 

22.  An  application  to  compel  the  plaintiff  to  give 
security  for  costs  must,  in  ordinary  cases,  be  made 
before  issue  joined. 
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An  application  to  compel  the  plaintiff  to  give  lecurity  for  SeeuHtf/or 
coats  must,  in  ordinary  cases  (see  Gell  v.  Curzon,  4  Exch.  813),   eod»  ffene- 
be  made  before  issue  joined  (R.  G.  H.  T.  1868,  r.  22,  *uffra)i   "^' 
but  it  may  be  made  after  issue  joined,  if  the  necessity  for  it  has 
then  first  come  to  the  defendant's  knowledge,  and  no  step  has 
been  taken  by  the  defendant  in  the  cause  subsequently  to  such 
knowledge  having  been  acquired  {Dtmean  ▼.  Stint,  5  B.  &  A. 
702) ;  but  it  can  only  be  made  after  appearance  in  an  ordinary 
action,  although  the  aflBdavit  on  which  it  is  made  need  not  dis- 
close the  atate  of  the  proceedings  {Cole  v.  Beardy,  5  Dowl.  161); 
and  so  slao  in  cases  under  C.  L.  P.  A.  1854,  s.  98  (osfo,  p.  261). 

In  order  to  have  a  stay  of  proceedings  io  the  rule  nisi,  in  an 
application  for  security  for  costs,  a  demand  roust  be  made  to  the 
claimant,  before  the  court  -or  a  judge  is  applied  to  {Bailie  v.  De 
BemaUa,  1  B.  8c  A.  881);  and,  unless  such  application  be  made, 
the  defendant  may  have  to  pay  the  costs  of  the  motion  {Fletcher 
V.  Lew,  S  A.  ft  E.  551 ).  Two  days'  notice  of  the  application 
most  also  be  served  on  the  claimant  f  R.  G.  H.  T.  1858,  r.  160) ; 
but  thia  notice  is  not  equivalent  to  a  demand  of  security  (Hasf^y 
T.  Bmimer,  6  Dowl.  688) ;  the  rule  absolute  will,  however,  stay 
the  proceedings  without  a  previous  application,  until  the  security 
is  given. 

Irrespectively  of  the  provisions  of  C.  L.  P.  A.  1854,  s.  98  Abamet 
{mnte,  p.  261),  security  for  costs  may  be  ordered  whenever  the  ^^''oad. 
plaintiff,  or,  if  several,  where  all  the  plaintiffs  {M^Connell  v. 
Jokmsione^  1  East,  481  ;  Thomel  v.  Roelantt,  2  C.  B.  290),  perma- 
nently {Henecken  v.  Qarvet,  2  H.  Bl.  888;  Fote  v.  Wagner,  2 
Dowl.  499:  Drvmmond  v.  Tiltinghirit,  16  Q.  B.  740)  reside  any- 
where out  of  the  jurisdiction  {Baxter  v.  Morgan,  6  Taunt  879  ; 
Ckenalier,  exeire.  sfe.  v.  Finme,  1  B.  &  B.  277  ;  Limerick  Railway 
Cemtpamy  v.  Fraeer,  4  Bing.  894 ;  Tamhitco  v.  Paeifieo,  7  Ex.  816, 
L.  J.  21,  Ex.  276).  But  a  distinction  is  made  between  domiciled 
Bnglislmen  on  the  one  hand,  and  other  British  subjects  and 
foreigners,  strictly  so  called,  on  the  other  {Ckappell  v.  IFatit, 
2  B.  8r  E.  879 ;  L.  J.  29,  Q.  B.  167).  In  the  case  of  an  Englith- 
mam,  the  absence  that  entitles  a  defendant  to  security  for  costs 
must  be  voluntary,  as  distinguished  from  absence  in  the  service 
of  the  state  (  Whitall  v.  Campbell,  5  U.  &  N.  601 ;  L.  J.  29, 
Ex.  826). 

So  a  plaintiff  in  the  civil  service  of  the  East  India  Company 
and  residing  within  its  territory,  was  liable  to  give  security  for 
coats  {Plowden  v.  Campbell,  L.  J.  28,  Q.  B.  884). 

They»rri^  master  of  e^  foreign  ship,  though  regularly  trading 
to  and  from  England,  may  be  required  to  give  security  for  costs 
{Nylmtder  v.  Bamee,  6  H.  &  N.  509  ;  L.  J.  80,  Ex.  151) ;  oHter 
in  the  case  of  an  English  ship  {Henschen  v.  Garves,  ubi  supra). 

Where  a  plaintiff's  body  is  at  the  disposal  of  the  crown,  as 
where  he  is  confined  (even  in  England)  under  sentence  of  trans- 
portation, security  may  be  required  {Barrett  v.  Power,  9  Ex. 
888,  L.  J.  28.  Ex.  162) ;  but  see  Marta  v.  Hall  (2  B.  &  P.  886). 
Where  a  plaintiff  carries  on  bnsiness  abroad,  and  had  no  per- 
manent residence  in  England,  but  was  in  England  at  the  time  of 
bringing  the  action,  and,  it  was  sworn,  had  no  intention  of  leav- 
ing die  country ;  it  was  held  that  this  was  no  sufficient  answer 
to  an  application  for  security  for  costs,  inasmuch  as  it  was  not 
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diettnetly  tworn  that  he  resided  and  intended  to  continne  to  re- 
aide  here  ;  and  it  was  also  held,  that  it  was  no  answer  to  such 
application,  that  the  action  was  brought  in  piirsuaDce  of  libertf 
reserved  by  the  Vice-Chancellor,  it  not  being  brought  by  his  di- 
rection {Oliva  Y,  Jokmton,  5  B.  &  A.  908). 

The  possession  by  the  plaintiff  of  real  property  available  to 
process  against  him,  is  an  answer  to  an  application  for  security 
for  costs,  unless  the  plaintiff  be  a  foreigner  (Swinburmg  t.  Carter, 
L.  J.  23,  Q.  B.  16;  per  Croropton,  J.,  B.  C.) 

Peers  {Lord  Nugent  ▼.  ffarcpurt,  2  Dowl.  636)  and  othen 
(Duke  de  MontelloHo  ▼.  Christiaut  5  M.  &  S.  509)  who  are  prifi- 
leged  from  personal  process  are,  as  a  consequence,  and  becauM 
their  persons  are  for  purposes  of  execution  beyond  the  reach  of 
the  ordinary  civil  process  of  the  courts,  exempt  froni  liability  to 
give  security  for  costs;  but  foreign  sovereigns  are  oat  thus  ex- 
empt (0/^,  King  qf  Greece,  v.  Wright,  6  Dowl.  12). 

Security  may  be  required  from  foreign  companies  (^LimeriA 
Railway  Company  v.  Prater,  ubi  eupra). 

Defendants  in  replevin  and  in  interpleader  are  upon  the  tame 
footing,  in  respect  to  security  for  costs,  as  plaintifiEs  in  other 
actions  (but  see  Bidgvay  v.  Jones,  h.  J.  29,  Q.  B.  97  ;  Selby  r. 
CrutekUy,  1  B.  &  B.  505;  Benazech  v.  Besutt,  I  C.  B.  313; 
Williami  v.  CrotsHng,  4  D.  &  L.  660). 

Audits  quereii  is  an  action  within  the  meaning  of  3  &  4  Will. 
4,  c.  42,  s.  34,  in  which  costs  may  be  recovered,  and  in  which, 
therefore,  security  for  costs  may  be  ordered  {£Iolmes  v.  Pember- 
Im,  1  E.  &E.869). 
Fttvert^  of  The  poverty  of  a  plaintiff  is,  by  itself,  no  ground  for  ordering 

plaintif.  security  for  costs  {Gregory  v.  Eldridge,  2  C.  &  M.  336 ;  Rast  v. 

Jacques,  8  M.  &  W.  135);  nor  that  pliiiotiff  is  suing  on  behalf 
of  another  {Larsten,  Jdminitlratrir,  v.  AfoitsKwfAsfttrt  Mailwo§ 
Company,  2  Weekly  Notes,  1867,  p.  133;  16  L.  T.  N.  S.  289,  Ex. 
£.  T.  an  action  brought  under  Lord  Campbell's  Act);  but  where 
a  person  in  insolvent  circumstances  sues  substantially  ( Tenant  v. 
Brown,  5  B.  &  C.  208 ;  McCaffrey  v.  ^reanon,  10  Ir.  Com.  Law 
Rep.  159y  Ex.)  on  behalf  of  another,  security  for  costs  maybe 
required  (Goailey  v.  Emmart,  15  C.  B.  291,  L.  i.  24.  C.  P.  38); 
but  see  in  Interpleader,  Ridgway  v.  /oiie«  ( ubi  ampru). 

When  a  relative  of  an  infant,  who  has  been  appointed  prpdiein 
ami  to  sue  on  his  behalf,  turns  out  to  be  insolvent,  the  Court 
will  remove  him,  unless  it  appears  that  no  other  person  can  be 
properly  appointed  in  his  place  {Leet  v.  Smith,  5  H.  &  N.  632, 
L.  J.  29,  Exch.  294). 
sOifrSi  VkL  Now  by  the  County  Courts  Act,  1867  (30  &  31  Vict.c.  142, 
r.  142,«.  10.  8.  10),  it  is  enacted  that  "  It  shall  be  lawful  for  anyperton 
against  whom  an  action  for  malicious  prosecution,  illegal  srrest, 
illegal  distress,  assault,  false  imprisonment,  libel,  slander,  seduc^ 
tion,  or  other  action  of  tort  may  be  brought  in  a  superior  court, 
to  make  an  affidavit  that  the  plaintiff  has  no  visible  means  of 
paying  the  costs  of  the  defendant  should  a  verdict  not  be  found 
for  the  plaintiff;  and  thereupon  a  judge  of  the  court  in  which 
the  action  is  brought  shall  have  power  to  make  an  order  that 
unless  the  plaintiff  shall,  within  a  time  to  he  therein  mentioned, 
give  full  security  for  the  defendant's  costs  to  the  satisfaction  of 
one  of  the  masters  of  the  said  court,  or  satisfy  the  judge  that  he 
has  a  cause  of  action  fit  to  be  prosecuted  in  the  superior  court, 
all  proceedings  in  the  action  shall  be  stayed  ;  or  in  the  event  of 
the  plaintiff  being  unable  or  unwilling  to  give  such  security,  or 
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laSiiig  to  satisiy  the  judge  as  aforenid,  that  the  came  be  re- 
mitted for  trial  before  a  county  court  to  be  therein  named ;  and 
thereupon  the  plaintiff  ihall  loidge  the  original  writ  and  the  order 
with  the  reipatrar  of  such  county  court,  who  shall  appoint  a  day 
for  the  bearing  of  the  cause,  notice  whereof  shall  be  sent  by  post 
or  otherwise  by  the  regiitrar  to  both  parties  or  their  attorneys; 
and  the  county  court  so  named  shall  have  all  the  same  powers 
and  jurisdiction  with  respect  to  the  cause  as  if  both  parties  had 
agreed,  by  s  memorandum  signed  by  them,  that  the  said  county 
court  should  have  power  to  try  the  said  action,*  and  the  same 
bad  been  commenced  by  plaint  in  the  said  county  court:  and  the 
coats  of  the  parties,  in  respect  of  the  proceedings  subsequent  to 
the  order  of  the  judge  of  the  superior  court  shall  be  allowed 
according  to  the  scale  of  costs  in  use  in  the  county  courts,  and 
the  costs  of  the  proceedings  in  the  superior  courts  shall  be  al- 
lowed according  to  the  scale  in  use  in  such  latter  court" 

As  to  Uie  retrospective  operation  of  this  section,  which  came 
into  operstioii  on  the  1st  of  January,  186^  see  Wood  ▼.  Riltjf 
(L.  R.  3  C.  P.  26),  and  C.  L,  P.  Act,  1860,  s.  84,  n.  {ante,  p^  S28). 
See  ffenerally  upon  the  subject  of  security  for  costs,  Chit. 
Arch.  Prac.  12th  ed.  index,  title  "  Security  for  Costs ;"  and  see 
Whiiall  r.  Campbell,  ubi  aitpra,  where  it  was  held  that  a  former 
servant  of  the  East  India  Company,  whose  services  had  been 
transferred  to  the  crown  by  virtue  of  the  21  &  22  Vict,  c,  106, 
was,  while  in  India  on  such  service,  exempt  from  giving  security 
ibr  costs  upon  suing  here;  also  Chappie  v.  Watte,  ubi  supra,  where 
it  waa  held  that  an  officer,  not  shown  to  have  any  residence  in 
England,  and  who  was  a  native  of  Ireland,  and  serving  with  his 
regiment  there,  waa  not  exempt  from  being  compelled  to  give 
security  for  costa  in  an  action  brought  by  him,  inasmuch  as  it 
did  not  sppear  that  he  was  removed  out  ^  the  jurisdiction  by  the 
orders  of  the  crown.  A  defendant  residing  abroad  who  has 
brought  error,  and  has  not  put  in  bail  in  error,  may  be  required 
to  give  aecurity  for  costs  {Hill  v.  FaXy  8  H.  &  N.  647). 

See  oak  to  security  for  costs  under  '*  The  Joint  Stock  Compa- 
sies'  Act,  1867."  s.  24  (ifaafrotioa  Staam  Ship  Company  w.  Fleming, 
4  Kay  81c  J.  407). 

In  the  case  of  joint  stock  companies  with  limited  liability, 
provision  is  made  for  security  for  costs  by  the  Companies'  Act, 
1862,  a.  69,  iiffrm.f 

Discontinuance. 

23.  To  eotitle  a  plaintiff  to  discontinue  after  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  de- 
fendanfe  consent,  but  the  rule  shaU  contain  the  under- 
taking  on  the  part  of  the  plaintiff  to  pay  the  costs,  and 
a  consent  that  if  they  are  not  paid  within  four  days 


•  This  nten  to  19  ft  20  Vict,  e,  108,  s.  SS. 

t  **  Where  •  Uinited  company  it  plaintiff  or  pnnner  is  any  aetlon,  inlt  er 
ether  legal  proceeding,  any  Judge  having  Jurisdiction  in  the  matter  niaj,  if  It 
appcan  by  any  credible  teatimooT  that  there  le  reason  to  beHeve  that  if  the 
defendant  be  iQcceuflal  in  hia  defence  the  assets  of  the  company  will  be' 
mnfllelant  to  pay  hie  costs,  require  sufficient  security  to  be  given  for  such 
Msts,  aad  may  stay  aU  proceediogs  until  such  security  is  given.** 
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after  taxation  defendant  shall  be  at  liber^  to  ugn 
jadgment  of  non  pro*. 

If  the  pUintifi*  dD«i  not  pijr  the  cMti,  the  defeoduit  nuj  ngn 
judgmeni  of  man  fret.  Where,  under  the  fbrmer  prtclicfi  Ae 
defepdint  moved  for  judgment  u  in  cue  of  ■  noneuit,  the  eoutt 
dwchirg«d  the  rule  (Cm^  t.  HaUamay,  I  Hodg.  76);  iiid  id  ■ 
cue  where  the  plaintiS',  iDiteRd  of  piying  (he  aout,  teok  the 
cauie  to  trill  and  got  ■  verdict,  the  couit  refuaed  lo  diiUrh  it 
{Bdgimglat  *.  Proudmm,  1  Dowl.  152). 

Sec  u  to  Goati  upon  *  diiconti nuance  aTter  an  abciTtiK  Drial, 
Dwdtl  T.  Wi&n  (8  Ex.  1S6  ;  L.  i.  22,  Ec  73). 

Stati»o  Pkocebdings. 

24.  In  Kay  action  against  an  acceptor  of  a  bill  of 
exchange,  or  the  maker  of  a  promissory  note,  the 
defendant  shall  be  at  liberty  (o  stay  proceedings  <»i 
payment  of  the  debt  and  costs  in  that  action  only. 

See  Smith  >.  Waodcock  (4  T.  R.  691). 

COQKOVIT;   WaRRAMT  OF  AtTORNET;  JuDGB's 

Ubder  fob  Jdikimxnt. 

25.  No  judgment  shall  be  signed  upon  any  cognavit 
or  any  warrant  of  attorney  withont  such  cogaovil  or 
warrant  being  delivered  to  and  filed  by  the  Master, 
who  is  hereby  ordered  to  file  the  same  in  the  order  in 
which  it  is  received. 

See  Cooper  v.  Grmt  (12  C.  B.  Ui). 

An  action  doe*  not  lie  upon  a  watrant  of  attoroey  f  TtiiiiiT 
Lard  HuHlinglaaer,  IS  C.  B.  N.  8.  742),  nor  upon  a  jwJgc'i 
order,  even  though  made  by  conient,  where  the  order  giin  i 
particular  remedy  for  enforcing  the  order,  i.g.  by  iuuing  eiecB- 
tioQ  {HuakpayUn  v.  BuuiU,  10  Exch.  24  i  L.  J.  23,  Ex.  267  ;  uxl 
«ee  T^Biiin  Iron  Warkt  Csnfuay  T.  Patnl  Derrick  Ccmpaaf,  1  J. 
&  H.  B3  ;  L.  J.  29,  Ch.  714) :  hut  an  action  may  be  maintaiwd 
on  a  judge'!  order  of  reference,  made  by  consent,  thi*  being 
evidence  of  an  agreement  between  the  parcin  to  perfgno  ili( 
award  (LitiaUg  T.  Giiurf,  L.  R.  1,  C.  P.  570). 

26.  Leave  to  enter  np  judgment  on  a  warrant  of 
attorney  above  one  and  under  ten  years  old,  is  to  U 
obtainM  by  order  of  a  judge  made  ex  ^arte,  and  if  Un 
years  old  or  mort^  upon  a  summons  to  show  caose. 

It  mint  be  ihown  that  the  defendant  wai  alive  within  i  m- 
■onable  time(A<>cJc>T.  Willa,  fi  Dowl.  231).  Where  the  deiin- 
dant  ii  abtowl,  Breatet  htitude  ia  allowed  (JaJhuH  t.  Frj,i 
Dowl.  2  IS). 

See.  for  circumitancei  under  which  leave  may  be  reftuxl. 
SherlMn  V.  Lard  HtmHngtavtr  (11  W.  R.  lU,  Q.  B.  H.  T. 
1S62). 
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27.  Every  attorney  or  other  person  who  shall  pre- 
pare any  warrant  of  attorney  to  confess  judgment 
^which  is  to  be  subject  to  any  defeasance,  shall  cause 
such  defeasance  to  be  written  on  the  same  paper  or 
parchment  on  which  the  warrant  is  written,  or  cause 
a  memorandum  in  writing  to  be  made  on  such  war- 
rant, containing  the  substance  and  effect  of  such  de- 


28.  The  costs  of  filing  a  judge's  order  for  judgment 
against  a  trader  defendant  under  the  Bankrupt  Act, 
shall  not  be  allowed  unless  specially  ordered  by  the 
judge. 


Evidence;  Admission  and  Inspection  of  Docu- 
ments; SUBPCENA  TO  PRODUCE  BeCOBDS;  DEPO- 
SITIONS ON  Intebroqatobies. 

29.  The  form  of  notice  to  admit  documents  referred  Ante,pp.io], 
to  in  the  Common  Law  Procedure  Act,  1852,  section  ^^^ 
117,  may  be  as  follows : — 

In  the  Q.  BA 

C.  P.  >     J.  B,  t.  C.  D.       • 
«r  Egeheq,) 

Tai,  motk,,  that  ik,  \^J^f,\  *•  ««•  «»^>»W'  '•  «^- 

\  Dtfenaani)    duet  in  evidence  the  teveral 

iwrmmtnte  hereunder  epe^fied,  and  that  the  tame  may  be  inepeeted 
hf  the  i  p^^^^  >  **»  attorney  or  agent  at  ,  on  ,60- 

tmetm  the  houri  rf        t  andiho^^  P^/^'  \  ^  ^^^^  reqiAred, 

wUhim  48  honre  from  the  last-mentioned  hour,  to  admit  that  euch  qf 
the  aaid  doemmente  at  are  ipee^d  to  be  originals  were  retpectively 
mrtttem,  signed,  or  executed,  at  they  purport  retpeetively  to  have 
heemg  that  such  at  are  tpecified  at  copiet,  are  true  copiet ;  and  tueh 
doemmente  at  arc  ^ated  to  have  been  terved,  tent,  or  delivered,  were 
to  teruod,  tent,  or  deUoered  retpeetively,  taving  all  jutt  exceptiont 
to  the  odmittibiHty  of  all  tueh  documenit  at  evidence  in  thie  caute. 
Dated,  8f€, 

G.  Hm  Attorney 

To  S.  F.,  Attorney 

[Here  describe  the  documentSy  the  manner  of  doing  which  maj 
be  aa  follows :] 
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OrighiaU, 


Deed  of  covenant  between  J.  fi.  and  C.  D. 

Ist  part;  and  B,  F.  2nd  part 

Indenture  of  lease  from  A.  B.  to  C.  D... .. 
Indenture  of  release  between  A,  fi.,  C.  /)., 

Ist  part,  &c. ..• 

Letter,  defendant  to  plaintiff 

Policy  of  insurance  on  {(oods  by  ship  /«a. 

belfa  on  voya^  firom  Oporto  to  London . 
Memorandum  of  agreement  between  C.  D,, 

captain  of  said  ship,  and  £.  P, 

Bill  of  exchange  for  100/.  at  three  months, 

drawn  by  A,  B,  on  and  accepted  by  C. 

D,,  indorsed  by  £.  F.  and  O.  H. 


1st  January,  lft4& 
Ist  February,  1848. 

2nd  Februarr,  ISM. 
Ist  March,  I'SiS. 

Srd  December,  1847. 

1st  January,  184<8. 

1st  May,  1849. 


CDfrfM. 


Dettr^ptton  0/ Doaimmtt. 


Register  of  baptism  ^ 
of  A,  B.  in  the  > 
parish  of  Jt j 

Letter  —  plaintiff  to) 
defendant    j 

Notice  to  produce  \ 
papei% j 

Record  of  a  judgment . 
of    the    Court    of  I 
Queen's  Bench  in  > 
an  action,  /.  &  v.  j 
J.N. ^ 

Letters  patent  of  ^ 
King  Charles  Il.in  > 
the  Rolls  Chapel ..  j 


Jan.  1, 1808. 
Feb.  1, 1848. 
March  1, 1848. 


Trinity  Term, 
10th  Vict. 


Jan.  1, 1680. 


Originid  or  Dmjdkale, 
tntt,  or  dMiMfwi,  wki 


{Sent  by  General  Post, 
Feb.  2, 1848. 
/Served  March  2, 1848, 
<     oo   defendant's   at- 
(,    toniey,  bjE.F.  of— 


The  form  given  by  this  rule  is  similar  to  that  given  by  cbe 
rule  H.  T.  4  Will.  4.  It  is  applicable  only  to  documents  in  the 
custody  or  under  the  control  of  the  party  giving  the  notice  ;  but 
if  the  notice  is  intended  to  apply  to  other  documents  it  may  be 
varied  accordingly,  and  the  party  giving  it  may,  *'  if  necessary, 
•  insert  a  special  clause  stating  his  inability,  for  such  and  soda 
reasons,  to  give  an  inspection  t>f  the  documents  *'  {per  Rolfe,  B., 
Butter  V.  Chapman^  8  M.  &  W.  388,  894,  cited  mte,  p.  102). 

Ante,  p.  los.  30.  In  all  cases  of  trials,  writs  of  inquiry,  or  in- 
quisitions of  any  kind,  either  party  may  call  on  the 
other  party,  by  notice,  to  admit  documents  in  the 
manner  provided  by  and  subject  to  the  provisions  of 
the  Common  Law  Procedure  Act,  1852;  and  in  case 
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of  the  refusal  or  neglect  to  admit  after  such  notice 
given,  the  costs  of  proving  the  document  shall  he 
paid  hj  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  cause  maj  he;  unless  at  the  trial  or 
inquisition  the  judge  or  presiding  officer  shall  certify 
that  the  refusal  to  admit  was  reasonahle;  and  no  costs 
of  proving  any  document  shall  he  allowed  unless  such 
notice  he  given,  except  in  cases  where  the  omission  to 
give  the  notice  is,  in  the  opinion  of  the  Master,  a 
saving  of  expense. 

31.  An  order  upon  the  lord  of  a  manor  to  allow  the  ^nte,  p.  254. 
usual  limited  inspection  of  the  court  rolls,  on  the  ap- 
plication of  a  copyhold  tenant,  may  he  absolute  in  the 
first  instance,   upon  an  affidavit  that  the  copyhold 
tenant  has  applied  for  and  been  refused  inspection. 

Afl  to  the  former  practice,  see  R,  v.  Shelley  (3  T.  R.  141).  As 
to  unlimited  inspection  of  the  court  rolls,  see  Warrick  v.  Queen*  t 
Collegef  Orford  (L.  R.  S  Ex.  6S8);  and  as  to  payment  of  stew- 
ard's fees  for  such  inspection,  see  Hoare  ▼.  Wilum  (L.  R.  4 
Ex.  1). 

82.  No  subpoena  for  the  production  of  an  original 
record  shall  be  issued,  unless  a  rule  of  court  or  the 
order  of  a  judge  shall  be  produced  to  the  officer  issuing 
the  same,  and  filed  with  him,  and  unless  the  writ  shall 
be  made  conformable  to  the  description  of  the  docu- 
ment mentioned  in  such  rule  or  order. 

33.  All  depositions  of  witnesses  taken  under  the  Ante,  pp.  249, 
order  of  a  judge,  rule  of  court,  or  writ  of  commission, 

shall  be  returned  to  and  filed  in  the  office  of  the 
masters  of  the  court  in  which  the  action  or  proceeding 
is  pending. 

Trial,  Notice  of  Tbial,  and  Inquiry. 

34.  Notice  of  trial  or  inquiry,  and  of  continuance  of  ^°**'  '•  •*• 
trial  or  inquiry,  shall  be  given  in  town ;  but  counter- 
mand of  notice  of  trial  or  inquiry  may  be  given  either 

in  town  or  country,  unless  otherwise  ordered  by  the 
court  or  a  judge. 

The  frequency  of  resort  to  writs  of  trial  seems  to  justify  the 
insertion  here  of  the  statutory  enactments  concerning  them. 

8  &  4  Will.  4,  c.  42.  «  *  4  Wfll.  5, 

An  Act  for  the  further  Amendment  rf  the  Law,  and  the  better  Ad' 
vaneewunt  ef  Juatiee. 

Section  17.    Thai  m  any  aetUm  depending  in  any  ef  the  taid  g^  j, 
euperior  courtt  for  any  debt  or  demand  in  which  the  eum  taught  to  Power  to  di- 
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rect  iituet 
joined  in  cer- 
tain oeea- 
■ions  to  be 
tried  before 
the  sheriff*  or 
any  judfre. 
RepetOedbf 
30  i*  31  Via. 
c  142,  9.  «. 


Acer.  1& 
UpomOiert- 
him  of  a  wrU 
41^  inqttirp  or 
u  trial  of 
iamm,jwiQ- 
fnenttobe 
tignedj  im- 

Bher^^iuto 
tueh  ismef  , 
to  have  the 
htepowen 
oijudgetot, 
nUl  prini. 


he  recovered,  and  indoreed  on  the  writ  tf  wmmeme^  ghmli  mat  eitted 
twenty  poundst  it  mHoII  be  lawful  for  the  court  in  which  smek  smit 
shall  be  depending^  or  any  Judge  t^  any  of  the  said  courts,  if  tuck 
court  or  judge  shall  be  tati^d  that  the  trial  will  not  imwolce  ««t 
difficult  question  of  fact  or  law,  and  such  court  or  judge  skaU  UaaA 
jit  so  to  do,  to  order  and  direct  that  the  issue  or  issues  joined  AaU  he 
tried  brfore  the  sheriff"  ef  the  county  where  the  action  is  brougkt^  er 
any  judge  of  any  court  qf  record  for  the  recovery  qf  debt  m  suck 
county,  and  for  that  purpose  a  writ  shall  issue  directed  to  nnk 
sheriff,  commanding  him  to  try  such  issue  or  issues,  by  a  jury  tt  V 
summoned  by  hint,  and  to  return  such  writ  with  the  JSnding  of  the 
jury  thereon  indorsed,  at  a  day  certain,  in  term  or  in  vaeatiom,  to  be 
named  in  such  writ ;  and  thereupon  such  sheriff  or  ju^e  shall  sum- 
mon  a  jury,  and  shall  proceed  to  try  such  issue  or  issues. 

Section  18.  That  at  the  return  of  any  such  writ  of  inquiry,  or 
writ  for  the  trial  of  Buch  issue  or  issues  as  aforesaid,  coats  sb&Il 
be  taxed,  judgtnent  signed,  and  execution  issued  forthwith,  unless 
the  sherin  or  his  deputy  before  whom  such  writ  of  inquiry  may 
be  executed,  or  such  sheriff,  deputy,  or  judge  before  whom  such 
trial  shall  be  had,  shall  certify  under  his  hand  upon  such  writ  that 
judgment  ought  not  to  be  signed  until  the  detendant  shall  Hatc 
had  an  opportunity  to  apply  to  the  court  for  a  new  inquiry  or 
trial,  or  a  judge  of  any  of  the  said  courts  shall  think  fit  to  order 
that  judgment  or  execution  shall  be  stayed  till  a  day  to  be  named 
in  such  order  ;  and  the  verdict  of  such  jury  on  the  trial  of  such 
issue  or  issues  shall  be  as  valid  and  of  the  like  force  as  a  verdict 
of  a  jury  at  nisi  prims ;  and  the  sheriff,  or  his  deputy,  or  judfe, 
presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the  like 
powers  with  respect  to  amendment  on  such  trial  as  are  bereio- 
after  given  to  judges  at  nisi  prius. 

The  above  section  (3  &  4  Will.  4,  c.  42,  a.  17)  is  repealed  by 
section  6  of  the  County  Courte  Act,  1867  (80  &  SI  Vict.&  142), 
which  came  into  operation  on  the  1st  January,  1867  (sec  Wood  v. 
Biley,  L.  R.  8  C.  P.  26);  and  in  lieu  thereof  a.  7  of  that  act, 
infra,  contains  provisions  for  the  trial  of  certain  canaes  io  the 
county  court. 

To  found  jurisdiction  under  these  enactments,  the  sam  sub- 
stantially  {Allen  v.  Pink,  4  M.  &  W.  140)  sought  to  be  recotered, 
and  indorsed  upon  the  writ  {Gosling  v.  Cotterell,  14  M.  ft  W.  71  )> 
must  not  have  exceeded  20/.  {Burleigh  v.  Kingdom,  2  C.  &  M. 
476 );  but  see,  as  to  interest  recovered,  ultra  debt,  and  quk  damsges, 
Gutteridge  v.  Seth  (2  Dowl.  N.  S.  954;  and  see  Fryer  v.  SmiU, 
£  M.  &  G.  605).  The  claim  must  therefore  have  been  for  Uqs*- 
dated  {Jacquoi  v.  Boura,  5  M.  &  W.  155)  damages  for  brcscb  of 
contract  {Smith  T.  Brown,  2  M.  &  W.  851):  nor  could  consent  gi*c 
jurisdiction  {lb.);  but  in  a  recent  caae  where  an  action  of  tort «» 
thus  tried  by  consent,  and  the  plaintiff  succeeded  at  the  trial,  (be 
Court  of  Exchequer  refused  to  set  aside  the  proceedings  upoo 
motion  for  want  of  jurisdiction,  and  left  the  defendant  tahis  remedy 
by  writ  of  error  (Cbrtor  v.  Wright,  16  W.  R.  110,  M.  T.  IWi} 

An  action  of  detinue  where  the  value  of  the  goods  as  daioed 


*  Therefore  in  a  suit  removed  fhnn  the  Coonty  Cooxt  as  theie  vai  m 
writ  of  inmmona,  no  writ  of  trial  eould  issue.  {Ferry  v.  BnmtH,  14  C.  >• 
N.8.40S;  L.  J.  SS,C.P.45). 
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did  not  exceed  20/.  might  have  been  tried  under  the  above  lec- 
tion.    (  Walker  t.  Needham,  3  M.  &  O.  557). 

The  Bberiff'a  jurisdiction  expired  upon  the  writ  becoming  re- 
turnable ;  and  any  trial  after  that  time  was  a  mere  nullity  (C^  t. 
A'orfm,  L.  J.  23,  Ex.  248). 

The  officer  presiding  at  the  trial  might  have  adjourned  the 
trial,  or  the  plaintiff  might  have  withc&awn  the  writ  (Shaw  v. 
Omem,  17  C.  B.  524;  L.  J.  25,  C.  P.  103). 

Rolea  atfi  for  new  trials  in  cases  tried  under  writs  of  trial  must 
have  been  drawn  up  on  reading  the  notes  of  the  presiding  officer; 
and  these  must  have  been  verified  by  affidavit  (Johnson  v.  Wtlh, 
2  C.  &  M.  428 ;  Thomas  v.  Edward*,  1  C.  M.  &  R.  382  )u  No  new 
trial  was  granted  in  any  case  tried  under  a  writ  of  trial,  where  the 
verdict  was  for  lets  than  61.  (  WilliamM  v.  Evant,  2  M.  &  W.  220). 

Under  the  19  &  20  Vict.  c.  108,  s.  26,  actions  for  liquidated  19 1  M  Viet, 
daima,  whereof  a  sum  not  exceeding  502^  remains  in  dispute,  '*  ^^  '*  ^' 
may,  in  certain  cases,  be  sent  down  to  be  tried  in  county  courts. 
The  enactment  is  as  follows : — *'  Where,  in  any  action  of  contract 
brought  in  a  superior  court,  the  claim  indorsed  on  the  writ  does 
not  exceed  fifty  pounds,  or  where  such  claim,  though  it  origi- 
nally exceeded  fifty  pounds,  is  reduced  by  payment  into  court, 
payment,  an  admitted  set-off,  or  otherwise,  to  a  sum  not  exceed- 
ing fif^  pounds,  a  judge  of  a  superior  court,  on  the  application 
of  either  party,  after  issue  joined,  may,  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  order  that  the  cause  be  tried  in 
any  county  court  which  he  shall  name ;  and  thereupon  the  plain- 
tiff shall  lodge  with  the  registrar  of  such  court  such  order  and 
the  issue ;  and  the  judge  of  such  court  shall  appoint  a  day  for 
the  hearing  of  the  cause,  notice  whereof  shall  be  sent,  by  post  or 
otherwise,  by  the  registrar  to  both  parties  or  their  attorneys ;  and 
after  auch  hearing  the  registrar  shall  certify  the  result  to  the 
master's  office  of  such  superior  court;  and  judgment  in  accord- 
ance with  such  certificate  may  be  signed  in  such  superior  court." 

Under  this  section,  a  judge  ordered  that  the  trial  in  an  ac- 
tion brought  in  the  Queen's  Bench  should  be  had  in  a  county 
court :  no  application  was  made  to  him  to  impose  any  terms :  the 
action  having  been  tried,  the  costs  were  taxed  by  the  master 
accofdiog  to  the  scale  of  the  superior  courts,  so  far  as  regarded 
the  proceedings  in  the  Queen's  Bench ;  but  so  far  as  regarded 
the  proceedings  in  the  county  court,  according  to*  the  county 
court  scale.  On  motion  to  review  his  taxation,  it  was  held,  that 
he  waa  justified  in  so  far  adopting  the  county  court  scale  as  his 
guide  (  iVheaierrft  v.  Foittr,  E.  B.  &  E.  737 ;  L.  J.  27,  Q.  B. 
277). 

The  County  CourU  Act,  1867  (80  &  31  Vict  c.  142).  referred  80  A  81  n* 
to  above,  by  section  7,  extends  the  principle  of  the  19  &  20  Vict.  ^  ^^'*  ^' 
c  108,  s.  26,  and  confirms  the  rule  of  costs  approved  of  in  Wheat- 
eroft  V.  Poster  (ubi  supra);  this  section  which  came  into  operation 
on  the  1st  of  January,  1868  (see  Wood  v.  RiUy,  L.  R.  3  C.  P.  26), 
is  as  follows : — 

**  Where  in  any  action  of  contract  brought  or  commenced  in 
any  of  her  Majesty's  superior  courts  of  common  law  the  claim 
indorsed  on  the  writ  does  not  exceed  fifty  pounds,  or  where  such 
claim,  though  it  originally  exceeded  fifty  pounds,  is  reduced  by 
payment,  an  admitt^  set-off,  or  otherwise,  to  a  sum  not  exceeding 
fif^  pounds,  it  shall  be  lawful  for  the  defendant  in  the  action, 
D.  B 
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widiin  eight  days  from  the  day  upon  which  the  writ  shall  hare 
been  served  upon  him,  if  the  whole  or  part  of  the  deiuaod  of  the 
plaintiff  be  contested,  to  apply  to  a  jadge  at  chambers  for  a  sao- 
roons  to  the  plaintiff  to  show  cause  why  such  action  should  not  be 
tried  in  the  county  court  or  one  of  the  county  courts  in  whicfe 
the  action  might  have  been  commenced  ;*  and  oq  the  heaiiof  of 
such  summons  the  judge  shall,  unless  there  be  good  cause  to  the 
contrary,  order  such  action  to  be  tried  accordingly,  and  tberrapoo 
the  plaintiff  shall  lodge  the  original  writ  and  the  order  with  the  re- 
gistrar  of  the  county  court  mentioned  in  the  order,  who  shall  ap- 
point a  day  for  the  hearing  of  the  cause,  notice  whereof  shall  be'seat 
by  post  or  otherwise  by  the  registrar  to  both  parties  or  their 
attorneys,  and  the  cause  and  all  proceedings  therein  shall  be  heard 
and  taken  in  such  county  court,  as  if  the  action  had  been  orifi- 
nalty  commenced  in  such  county  court;  and  the  costsof  the  par- 
ties in  respect  of  proceedings  subsequent  to  the  order  of  the  judge 
of  the  superior  court  shall  be  allowed  according  to  the  scale  of 
costs  in  use  in  the  county  courts,  and  the  costs  of  the  proceedings 
previously  had  in  the  superior  court  shall  be  allowed  according  to 
the  scale  in  use  in  such  latter  court." 

As  to  what  actions  may  under  this  section  be  tried  in  the  county 
court,  see  note  to  S  &  4  Will.  4,  c  42,  ss.  17,  18  (ante,  p.  360.) 

As  to  the  retrospective  operation  of  this  statute,  see  C.  L.  P. 
A.  1860,  s.  84,  n.  (an^e,  p.  822). 

Where  a  cause  is  tried  in  the  county  court  under  19  &  20  Vice 
c.  108,  s.  26,  the  jurisdiction  to  grant  a  new  trial  remains  io  the 
superior  court  {Balw\forth  v.  Pledge,  L.  R.  1  Q.  B.  427);  and  the 
application  for  this  purpose  must  be  made  to  the  court  within  the 
same  period  from  the  trial  as  if  it  bad  taken  place  in  the  superior 
court,  without  regard  to  the  time  of  the  filing  of  the  rec^strar't 
certificate  in  the  master's  office  {Copeutt  ▼.  G.  W.RaiiwfC*, 
L.  R.  2  C.  P.  465). 

Ante,  p.  88.  35.  The  expression  "  short  notice  of  trial,"  or  "short 
notice  of  inquiry/'  shall  in  all  cases  be  taken  to  me&n 
four  days. 

See  Flmoera  v.  Welch  (9  Exch.  272). 

As  to  the  mode  of  computing  the  days,  see  r.  174,  f«s<* 

A  defendant  is  only  bound  to  take  short  notice,  if  under  terns 

to  do  so,  for  the  next  sittings  specified.    If  the  plaintiff  allovsa 

sittings  to  pass,  he  must  give  the  ordinary  ten  days'  notice  under 

the  C.  L.  P.  A.  1852.  s.  97  {Dignam  ▼.  Ibhotwn,  3  M.  &  W.  «1). 

Ante,  p.  90.  36.  Notice  of  trial  or  inquiry  may  be  continued  to 
any  sitting  in  or  after  term,  on  giving  a  notice  of 
continuance  four  days  before  the  time  mentioned  ^ 
the  notice  of  trial  or  inquiry,  unless  short  notice  of 

•  By  sect.  1,  it  ia  enacted,  that—"  A.  plaint  may  be  entered  In  the  CfljJflty 
Court  within  the  district  of  which  the  defendant  or  one  of  the  defeiwJ»a» 
ahall  dwell  or  carry  on  his  business  at  the  time  of  bringing  th«  *^Jl 
anit,  or  it  may  be  entered,  by  leave  of  the  Judge  or  reglstimr,  in  tht  ^'OttW 
Court  within  the  diatrict  of  which  the  defendant  or  one  of  the  d«*^"7. 
dwelt  or  carried  on  business,  at  any  time  within  six  calendar  moatbi  ik» 
before  the  time  of  action  or  suit  brought,  or,  with  the  like  te»"''^„ 
County  Court  in  the  diatrict  of  whieh  the  caoae  of  action  or  aait  vboujn 
in  part  anae." 


HILAHT  TERM,  1853.  363 

trial  or  inquiiy  has  been  given,  in  which  cases  two 
<kj8*  previous  notice  shall  be  sufficient,  unless  other- 
wLse  ordered  by  the  court,  or  a  judge,  or  by  consent. 

37.  Countermand  of  notice  of  inquiry  shall  be  given  Ante,  p.  oo. 
four  days  before  the  day.  of  inquiry  mentioned  in  the 

Botice,  unless  short  nQ|ice  of  inquiry  has  been  given, 
and  then  two  days  before  such  day,  unless  otherwise 
ordered  by  the  court,  or  a  judge,  or  by  consent. 

Tbit  rule,  it  will  be  ob8er?ed,  enacts  as  to  countermand  of 
ootice  of  Inquiry  the  provisions  of  the  C.  L.  P.  A.  1852,  s.  98 
{anitf  p.  90),  which  has  reference  only  to  countermand  of  notice 
of  trioL 

38.  On  a  replication  or  other  pleading  denying  the 
existence  of  a  record  pleaded  by  the  defendant,  a  rule 
for  the  defendant  to  produce  the  record  shall  not  be 
necessary  or  used,  and  instead  thereof  a  four  days' 
notice  shall  be  substituted,  requiring  the  defendant  to 
produce  the  record,  otherwise  judgment. 

39.  The  costs  of  the  day  for  not  proceeding  to  trial 
or  to  execute  a  writ  of  inquiry  may  be  obtained  by  a 
side-bar  rule,  on  the  usual  affidavit. 

It  would  seem  that  a  defendant,  who  seeks  to  take  advantage 
of  the  non-appearance  of  the  plaintiff  at  the  trial,  should  take 
care  that  the  jury  are  sworn ;  and  should  then  proceed  to  have 
the  plaintiff  nonsuited,  instead  of  letting  the  cause  be  struck 
out  ( Wane  v.  Hill,  7  C.  B.  N.  S.  726 ;  L.  J.  29,  C.  P.  201 ;  Leech 
^'GiUn,  low.  R.  364,  Ex.  H.  T.  1862;  Smith  t.  MarshaU, 
L.  J.  83,0.  B.  332;. 

^.  In  all  cases  where  the  plaintiff's  pleading  is  in 
denial  of  the  pleading  of  the  defendant,  without  join- 
ing issue,  the  plaintiff's  attorney  may  give  notice  of 
trial  at  the  time  of  delivering  his  replication  or  other 
Bnbsequent  pleading;  and  in  case  issue  shall  after- 
^^^ards  be  joined,  such  notice  shall  be  available;  but  if 
issoe  be  not  joined  on  such  replication,  or  other  sub- 
sequent pleading,  and  the  plaintiff  shall  sign  judgment 
for  want  thereof,  and  forthwith  give  notice  of  exe- 
cuting a  writ  of  inquiry,  such  notice  shall  operate 
^m  the  time  that  notice  of  trial  was  given  as  afore^ 
%id;  and  in  all  cases  where  the  defendant  demurs  to 
the  plaintiff's  declaration,  replication,  or  other  subse- 
quent pleading,  the  defendant's  attorney,  or  the  de- 
fendant, if  he  plead  in  person,  shall  be  obliged  to 

b2 


364  REGCLJC  6ENERALE8, 

accept  notice  of  executing  a  writ  of  inquiiy  on  the 
back  of  the  joinder  in  demurrer;  and  in  case  the  de- 
fendant pleads  a  plea  in  bar  or  rejoinder,  &c.,  to  which 
the  plaintiff  demurs,  the  defendant's  attorney,  or  the 
defendant,  if  he  plead  in  person,  shall  be  obliged  to 
accept  notice  of  executing  a  writ  of  inquiry  on  the 
back  of  such  demurrer. 

This  should  be  read  with  C.  L.  P.  A.  1852,  n.  77,  79,  and  89, 
{oHte,  pp.  78,  83). 

41.  Notice  of  a  trial  at  bar  shall  be  given  to  the 
Masters  of  the  court  before  giving  notice  of  trial  to 
the  party. 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same 
term  in  which  the  default  of  the  plaintiff  has  been 
made,  and  no  rule  for  a  trial  by  proviso  shall  be 
necessary. 

43.  All  causes  to  be  entered  for  trial  in  London  and 
Middlesex  shall  be  entered  as  follows ;  that  is  to  say, 
if  notice  of  trial  shall  be  given  for  any  sitting  within 
term,  two  days  before  the  day  of  sitting;  and  if  for 
a  sitting  afler  term,  before  eight  o'clock,  p.m.,  of  the 
day  before  the  first  day  of  such  sitting;  and  if  the 
same  shall  not  be  so  entered  for  such  sittings  respec- 
tively, a  ne  recipiatur  may  be  entered. 

The  associate,  at  the  request  of  the  defendant  or  his  attonefi 
will  enter  a  ne  reeipiatur. 

Causefi  are  frequently  entered  for  trial  before  the  issue  is  com- 
plete.   Semble,  this  is  a  mere  irregularity. 

As  to  going  to  trial  with  an  incomplete  issue,  see  Bemrfvrd  t. 
Ceddet  (L.  R.  2  C.  P.  285). 


Jury  and  View. 

Ante,  pp.  97,      44.  No  rulc  for  a  special  jury  shall  be  granted  on 
^^*  behalf  of  any  defendant  (or  plaintiff  in  replevin),  ex- 

cept on  an  affidavit^  either  stating  that  no  notice  of 
trial  has  been  given,  or  if  it  has  been  given,  theo 
stating  the  day  for  which  such  notice  has  been  given; 
and  in  the  latter  case,  no  such  rule  is  to  be  granted 
unless  such  application  is  made  for  it  more  than  six 
days  before  that  day;  provided  that  a  judge  may,  on 
summons,  order  a  rule  for  a  special  jury  to  be  drawn 
up  at  any  time. 

The  court  has  no  power  to  grant  a  rule  for  a  special  jury 
before  issue  joined,  even  where,  in  consequence  of  the  de&od* 
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ant's  being  under  termi  to  take  short  notice  of  trial,  he  would 
not,  if  he  waited  till  joinder,  be  in  time  to  move  for  a  special 
jury  a  sufficient  number  of  days  before  the  trial ;  the  proviso  at 
the  end  of  this  rule  being  limited  to  the  six  days'  notice  ( Dresser 
T.  Norman,  6  C.  B.  N.  S.  427). 

In  a  case  in  which  Keating,  J.  had  refused  to  grant  a  special  jury 
at  the  instance  of  the  defendants,  though  there  had  been  no  laches 
on  their  part,  the  court,  in  the  absence  of  special  grounds  for  so 
doing,  declined  to  interfere  with  his  discretion  {Smth  v.  London 
4-  S,  Katharine's  Dock  Company,  L.  R.  2  C.  P.  630). 

45.  No  canse  shall  be  tried  by  a  special  jury  in  ^Jj*  pp-  ^ 
Middlesex  or  London,  unless  the  rule  for  such  special 

jury  be  served,  and  the  cause  marked  in  the  Associate's 
book  as  a  special  jury  cause,  on  or  before  the  day  pre- 
ceding the  day  appointed  in  Middlesex  and  London 
respectively  for  the  trial'  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return 
a  good  jury  upon  a  writ  of  inquiry,  but  an  order  shall 
be  made  by  a  judge  upon  summons  for  that  purpose. 

47.  Sheriffs,  other  than  the  sheriffs  of  London  and  Ante,  p.  99. 
Middlesex,  shall,  seven  days  before  the  commission 

day,  make  and  keep  at  their  offices,  for  inspection,  a 
printed  copy  of  the  panel  of  the  special  jurymen  to  try 
the  special  juiy  causes  at  the  assizes,  as  directed  by 
the  Conmion  Law  Procedure  Act,  1852;  but  such 
special  jury  need  not  be  summoned  except  notice  be 
given  as  provided  for  by  the  112th  section  of  the  said 
act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  Ante,  p.  100. 
up  by  the  officer  of  the  court,  on  the  application  of  the 

party,  without  a  motion  for  that  purpose. 

49.  Upon  any  application  for  a  view  there  shall  be 
an  affidavit  stating  the  place  at  which  the  view  is  to 
be  made,  and  the  distance  thereof  from  the  office  of 
the  under  sheriff  and  the  sum  to  be  deposited  in  the 
hand  of  the  under  sheriff  shall  be  10/.  in  case  of  a 
common  jury,  and  16/.  in  case  of  a  special  jury,  if 
such  distance  do  not  exceed  five  miles,  and  15/.  in 
case  of  a  common  jury,  and  21/.  in  case  of  a  special 
jury,  if  it  be  above  five  miles.  And  if  such  sum  shall 
be  more  than  sufficient  to  pay  the  expenses  of  the 
view,  the  surplus  shall  forthwith  be  returned  to  the 
attorney  of  the  party  who  obtained  the  view;  and  if 
such  sum  shall  not  be  sufficient  to  pay  such  expenses 
the  deficiency  shall  forthwith  be  paid  by  such  attorney 
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to  the  under  sheriff;  and  the  under  sheriff  sb&ll  pay 
and  account  for  the  money  so  deposited  according  to 
the  scale  following — that  is  to  say : 

£   s.  d. 

For  travelling  expenses  to  the  under 
sheriff,  showers,  and  jurymen,  expenses 
actually  paid,  if  reasonable. 

Fee  to  the  under  sheriff,  when  the  dis- 
tance does  not  exceed  five  miles  from 
his  office   1     1    0 

Where  such  distance  exceeds  five  miles       2     2    0 

And  in  case  he  shall  be  necessarily  absent 
more  than  one  day,  then  for  each  day 
after  the  first  a  further  fee  of 1     1    0 

Fee  to  each  of  the  showers  the  same  as 
the  under  sheriff,  calculating  the  dis- 
tance from  their  respective  places  of 
abode. 

Fee  to  each  common  juryman,  per  diem       0    5    0 

For  each  special  juryman,  per  diem  ....      1     10 

Allowance  for  refreshment  to  the  under 
sheriff,  showers,  and  jurymen,  whether 
common  or  special,  each  per  diem.  • .  •     0    5    0 

To  the  bailiff  for  summcming  each  jury- 
man whose  residence  is  not  more  than 
five  miles  distant  from  the  office  of  the 
under  sheriff. 0    2    6 

And  to  each  whose  residence  does  exceed 

five  miles  of  such  distance 0    5    0 


New  Trials,  Motions  in  Arrest  of  Judgment, 
AND  Judgment  non  obstante  veredicto. 

50.  No  motion  for  a  new  trial,  or  to  enter  verdict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg« 
ment  non  obstante  veredictOy  shall  be  allowed  after 
the  expiration  of  four  days  from  the  day  of  trial,  nor 
in  any  case  afler  the  expiration  of  the  t^m,  if  the 
cause  be  tried  in  term,  or  afler  the  expiration  of  the 
first  four  days  of  the  ensuing  term  when  the  cause  is 
tried  out  of  term,  unless  entered  in  a  list  of  post- 
poned motions  by  leave  of  the  court. 

See  Ellaby  v.  Mowt  (18  C.  B.  907  ;  L.  J.  22,  C.  P.  253),  and 
Pain  V.  Terry  (L.  J.  34,  Ex.  224).  An  extension  of  time  maybe 
granted,  as  where  an  under-sheriff  refused  to  furnish  his  notes  of 
a  trial  before  him  (  Thomoi  v.  Edwards,  1  Cr.  M.  &  R.  332) :  M« 
also  Harris  t.  G.  N,  R,  Company  (11  C.  B.  542).  Where  a  nil« 
Rtft  has  been  obtained  in  the  wrong  court,  and  the  error  hu  not 


HILAUT  TERIC,  18o3.  367 

been  diacovered  in  time  to  move  in  the  proper  court  within  the 
four  days,  this  rule  may  be  waived  {Hawker  v.  Seale,  17  C.  B. 
S9S). 

This  rule  applied  to  a  trial  under  a  writ  of  trial  without  refer- 
ence to  the  time  of  the  return  of  the  writ  (Carlin  v.  PartonSf 
JLi.  R.  2  C.  P.  M6,  n.)  ;  it  applies  to  a  trial  in  the  county  court 
under  19  &  20  Vict  c.  108,  s.  26  (ante,  p.  361),  without  reference 
to  the  time  of  filing  the  registrar's  certificate  in  the  master's 
office  (Copeuti  v.  Great  Western  Railufay  Company,  L.  R.  2  C.  P. 
465). 

51.  No  suitor  who  appears  in  person  shall  be  at 
liberty  to  set  down  any  motion  in  such  list  of  post- 
poned motions,  without  the  express  leave  of  the 
court. 

52.  No  affidavit  shall  be  used  in  support  of  a  motion 
for  a  new  trial  in  any  case,  unless  such  affidavit  shall 
have  been  made  within  the  time  limited  for  the  making 
such  motion,  without  the  special  permission  of  the 
court  for  that  ptSrpose. 

Gibbe  v.  Ttmnaley  (1  C.  B.  640). 

53.  If  such  motion  as  above-mentioned  be  entered 
in  8U(^  list  of  postponed  motions,  or  if  such  motion 
be  postponed  by  leave  of  the  court  in  the  case  of  a 
cause  tried  in  term,  the  attorney  who  has  instructed 
counsel  to  make  the  motion  shall  give  notice  of  it  to 
the  attorney  of  the  opposite  party,  otherwise  judg- 
ment signed  on  behalf  of  the  opposite  party  shall  be 
deemed  regular,  and  every  suitor  who  appears  in 
person  shall  give  a  simUar  notice. 

Dee  d.  WUtiy  v.  Carr  (16  Q.  B.  117  ;  L»  J.  20,  Q.  B.  83). 

54.  If  a  new  trial  be  granted  without  any  mention 
of  costs  in  the  rule,  the  costs  of  the  first  trial  shall 
not  be  allowed  to  the  successful  party,  though  he 
succeed  on  the  second. 

See,  where  verdict  against  evidence,  C.  L.  P.  A.  1854,  s.  44 
(m/e,  p.  244). 

See,  as  to  application  of  this  rule  in  cases  within  8  &  9  Vict  % 

c.  118,  s.  56  (General  Inclosure  Act),  Romney  {Earl  qf)  v.  /a« 
eloemre  CommUtionen  (2  C.  L.  R.  1651  ;  Q.  B.  T.  T.  1854). 


Judgment. 

55.  No  rule  for  judgment  shall  be  necessary;  and  Anto,p.io7. 
after  the  return  of  a  writ  of  inquiry  judgment  may 
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be  sigDed  at  the  expiration  of  four  days  from  such 
return. 

56.  All  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day;  but 
it  shall  be  competent  for  the  court  or  a  judge  to  order 
a  judgment  to  be  entered  nunc  pro  tunc. 

See  C.  L.  P.  A.  18^2,  t.  189,  n.  (owte,  pp.  119, 120\ 
See  as  to  division  of  day,  Wright  ▼.  MUU  (4  U.  &  N.  488 ;  L. 
J.  28,  Ex.  223). 

Ants,  pp.  57.  Where  a  plaintiff  or  defendant  has  obtained  a 

106, 107.  verdict  in  term,  or  in  case  a  plaintiff  has  been  non- 
suited at  the  trial  in  or  out  of  term,  judgment  maj 
be  signed  and  execution  issued  thereon  in  fourteen 
days,  unless  the  judge  who  tries  the  cause,  or  some 
other  judge,  or  the  court,  shall  or4^r  execution  to 
issue  at  an  earlier  or  later  period,  with  or  without 
terms. 

The  provisions  of  the  C.  L.  P.  A.  1852,  a.  120  (m«<,  p.  106), 
are  confined  to  execution  in  causes  out  qf  term.  This  rule,  in 
effect,  extends  that  enactment  to  execution  in  caoaea  tried  n 
term,  and  on  judgments  of  nonsuit. 

Ante,  p.  9S.  58.  Where  issue  shall  be  joined  in  any  cause  which 
is  ordered  to  be  tried  before  the  sherifiT  or  a  judge  of 
an  inferior  court  of  record,  the  defendant  may,  at  the 
time  when,  according  to  the  101  st  section  of  the 
Common  Law  Procedure  Act,  1852,  a  defendant  might 
give  notice  to  the  plaintifiT  to  bring  on  an  issue  to  be 
tried,  give  twenty  days'  notice  to  the  plaintiff  to  briog 
on  the  issue  to  be  tried  before  such  sheriff  or  judge 
at  the  court  to  be  holden  next  after  the  expiratioD 
of  such  twenty  days;  and  if  the  plaintiff  neglects  to 
give  notice  of  trifd  before  such  sheriff  or  judge,  or 
to  proceed  to  trial  in  pursuance  thereof,  the  defend- 
ant may  proceed  as  provided  for  by  the  said  101st 
section. 

This  rule  made  the  provisions  of  C.  L.  P.  A.  1852,  a.  101  (•■<^ 
p.  92),  applicable  to  writa  of  trial 

Costs;  setting  off  Damages  ob  Costs. 

59.  One  day's  notice  of  taxing  costs,  together  with 
a  copy  of  the  bill  of  costs  and  affidavit  of  increase 
{if  any),  shall  be  given  by  the  attorney  of  the  party 


HILABT  TERM,  1853.  369 

iv^hose  costs  are  to  be  taxed  to  the  other  party,  or 
his  attorney,  in  all  casea  where  a  notice  to  tax  is  ne- 
cessary. 

C.  L.  P.  A.  1852, 1.  206,  n.  {ante,  p.  159). 

60.  One  appointment  only  shall  be  deemed  neces- 
sary for  proceeding  in  the  taxation  of  costs  or  of  an 
attorney's  bill. 

61.  Notice  of  taxing  costs  shall  not  be  necessary  in 
any  case  where  the  defendant  has  not  appeared  in 
person,  or  by  his  attorney  or  guardian. 

62.  When  issues  in  law  and  fact  are  raised,  the 
costs  of  the  several  issues  both  in  law  and  fact  will 
follow  the  finding  or  judgment,  and  if  the  party  enti- 
tled to  the  general  costs  of  the  cause  obtain  a  verdict 
on  any  material  issue,  he  will  also  be  entitled  to  the 
eeneral  costs  of  the  trial;  but  if  no  material  issue  in 
tact  be  found  for  the  party  otherwise  entitled  to  the 
general  costs  of  the  cause,  the  costs  of  the  trial  shall 
be  allowed  to  the  opposite  party. 

CalUmder  ▼.  Howard  (10  C.  B.  302;  L.  J.  20,  C.  P.  66). 

Partridge  ▼.  Gardner  (6  Exch.  621). 

Under  the  3  &  4  Will.  4,  c.  42,  s.  84,  the  party  who  ia  aucceaa- 
fiil  upon  a  demurrer  ia  entitled  to  a  judgment  for  hia  coata, 
irrespectiTe  of  the  termination  of  the  suit;  and  where  auch 
jadgment  had  been  given  for  the  plaintiff*  prior  to  the  trial  of 
the  isaoea  in  fact,  the  withdrawal  of  a  juror,  with  an  agreement 
that  no  further  action  was  to  be  brought,  was  held  to  be  no  waiver 
of  the  plaintiff 'a  right  to  these  coata  {Bentley  ▼.  Dawee,  10  Exch. 
847). 

It  haa  been  doubted  whether  thia  rule  applies  where  a  party 
has  succeeded  at  the  trial  upon  an  issue  which  waa  afterwarda 
held  bad  upon  demuirer  {jOxenham  ▼.  Smythe^  10  W.  R.  649,  Ex. 
E.  T.  1862). 

63.  No  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which  the  set- 
off is  sought;  provided,  nevertheless,  that  interlocu- 
tory costs  in  the  same  suit,  awarded  to  the  adverse 
party,  may  be  deducted. 

Aa  to  aetting-off"  interlocutory  coata,  see  Melville  ▼.  Leeton 
(L.J.27,  Q.  B.  318). 

The  cases  relating  to  the  attorney's  lien  for  costs  are  collected 
in  Dmnn  ▼.  West  (10  C.  B.  420 ;  L.  J.  20,  C.  P.  1 ) ;  SeoU  v.  De 
JUchebourg  ( 1 1  C.  B  447 ;  L.  J.  20,  C.  P.  263) ;  Lloyd  t.  Manmll 
(L.  J. 22,  Q.  B.  1 10) ;  Simpton  ▼.  Lamb{7  E.  &  B.  84) ;  and  Brutu- 

r5 
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don  ▼.  AUm-d  (2  E.  &  E.  19;  L.  J.  2&,  Q.  B  806).  See  alio  id 
Chancery,  Shaw  ▼.  Neale  (20  Beav.  157  ;  L.  J.  24.  Ch.  563); 
Sympson  v.  Prothero  (L.  J.  26,  Ch.  671)  ;  Ferity  v.  Wyld  (4  Drew. 
427  ;  L.  J.  28,  Ch.  661);  and.  where  attorney  in  prison,  Rt  WiU 
Uawu  (28  Beav. ;  L.  J.  80,  Ch.  609). 

See,  where  interest  in  suit  has  been  assigned,  Stamdepen  r.  Mnr- 
gairoyd  (L.  J.  27,  Ex.  425). 

See  as  to  distributable  costs,  where  costs  abide  erent  of  award, 
Rt  Marsaek  and  Webber  ( 2  £.  &  E.  637  ;  L.  J.  29,  Q.  B.  109). 

See  23  k.  24  Vict  c.  127,  s.  28,  cited  ante,  p.  267,  n. 


Ebror. 

^rrorm  64.  Within  eight  days  after  the  filing  with   the 

Ante  pp        Master  of  the  memorandum  of  error  in  fact^  required 
134,  is5.  *       by  the  Common  Law  Procedure  Act,  1852,  the  plaintiff' 
in  error  shall  assign  error;  and  in  default,  the  de- 
fendant in  error,  his  executors  or  administrators,  shall 
be  entitled  to  sign  judgment  of  non  pros. 

« 

65.  No  rule  to  plead  to  assignment  of  error  in  fact, 
or  any  other  pleadings  in  error,  shall  be  necessary,  but 
either  party  may  give  to  the  opposite  party  a  notice 
to  answer  such  pleadings  within  four  days,  otherwise 
judgment;  which  notice  may  be  delivered  separately, 
or  indorsed  on  the  pleading. 

66.  Notice  of  trial,  and  all  other  proceedings  there- 
on, shall  be  the  same  as  in  issues  joined  in  an  ordinary 
action. 

Error  m  taw.  67.  After  the  Suggestion  of  error  in  law,  alleged 
Ante,  pp.  and  denied  as  prescribed  by  the  Common  Law  Pro- 
cedure Act,  1852,  is  entered,  either  party  may  set 
down  the  case  for  argument,  and  forthwith  give  notice 
in  writing  to  the  opposite  party,  and  proceed  to  the 
argument  thereof  as  on  a  demurrer,  without  any  rule 
or  motion  for  a  concilium. 


1J7— 131. 


Ante,  p.isa.  68.  Four  clear  days  before  the  day  appointed  for 
argument,  the  plaintiff  in  error  shall  deliver  copies  of 
the  judgment  roll  of  the  court  below  to  the  judges  of 
the  Queen's  Bench  on  error  from  the  Common  Pleas 
or  Exchequer,  and  to  the  judges  of  the  Common  Plea5 
on  error  horn  the  Queen's  Bench;  and  the  defendant 
in  error  shall  deliver  copies  thereof  to  the  other  judg^ 
of  the  Court  of  Exchequer  Chamber  before  whom  the 
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case  is  to  be  heard,  and  in  defiiDlt  hj  either  party,  the 
other  partj  may  on  the  following  day  deliver  such 
books  as  ought  to  have  been  delivered  by  the  par^ 
making  default,  and  the  party  making  defanlt  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufSicieut  sum  to  pay 
for  such  copies. 

69.  The  costs  of  proceedings  in  error  shall  be  taxed  Ante,  p.  lu. 
and  allowed  as  costs  in  the  cause. 


Execution. 

70.  It  shall  not  be  necessary,  before  issuing  execu-  Ante.  pp. 
tion  upon  any  judgment  whatever,  to  enter  the  pro-  ^®^»  ^^'»  ^**- 
ceedings  upon  any  roll. 

The  provisions  of  C.  L.  P.  A.  1862,  s.  206  (amie,  p.  169), 
apply  only  to  judffments  under  the  <mthoriijf  qf  thai  act;  tliis  rule 
extends  too// judgments. 

71.  No  writ  of  execution  shall  be  issued  till  the 
judgment  paper,  postea,  or  inquisition,  as  the  case  may 
be,  has  been  seen  by  the  proper  officer,  nor  shall  any 
writ  of  execution  be  issued  without  a  precipe  being 
filed  with  the  proper  officer. 

72.  Every  writ  of  execution  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  of  the 
Lord  Chief  Baron  of  the  court  from  which  the  same 
shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then 
in  the  name  of  the  senior  puisne  judge  of  the  said 
court,  and  may  be  made  returnable  on  a  day  certain  in 
term. 

73.  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  place  of  abode  or  office  of  business  of 
the  attorney  actually  suing  out  the  same,  and  in  case 
such  attorney  shall  not  be  attorney  of  the  court  in 
which  the  same  is  sued  out,  then  also  with  the  name 
and  place  of  abode  or  office  of  business  of  the  attorney 
of  such  court  in  whose  name  such  writ  shall  be  taken 
out;  and  when  the  attorney  actually  suing  out  any 
writ  shall  sue  out  the  same  as  agent  for  an  attorney  in 
the  country,  the  name  and  place  of  abode  of  such 
attorney  in  the  country  shall  also  be  indorsed  upon 
the  said  writ ;  and  in  case  no  attorney  shall  be  em- 
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ployed  to  issue  the  writ,  then  it  shall  be  indorsed, 
with  a  memorandum  expressing  that  the  same  has 
been  sued  out  by  the  plaintiff  or  defendant  in  person, 
as  the  case  may  be,  mentioning  the  city,  town  or 
parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  such  plaintiff  or  defendant's 
residence,  if  any  such  there  be. 

74.  Writs'  of  capias  ad  satisfaciendum  for  the 
purposes  of  outlawry  on  final  process,  or  to  fix  bail, 
must  be  made  returnable  on  a  day  certain  in  term,  and 
may  be  so  returnable  on  any  day  in  term,  and  it  shall 
be  sufficient  for  either  purpose  that  there  be  eight 
days  between  the  teste  and  return. 

But  see  C.  L.  P.  A.  1854,  8.  90  (anU,  p.  286). 

See  as  to  former  practice,  ^ein/>  ▼.  Hytlop  (1  M.  &  W.  58). 

75.  A  writ  of  capias  ad  satisfaciendum  to  fix  bail 
shall  have  eight  days  between  the  teste  and  return, 
and  must,  in  London  or  Middlesex,  be  entered  four 
clear  days  in  the  public  book  at  the  sheriff's  office. 

76.  Every  writ  of  execution  shall  be  indorsed  with 
a  direction  to  the  sheriff,  or  other  officer  or  person  to 
whom  the  writ  is  directed,  to  levy  the  money  really 
due  and  payable  and  sought  to  be  recovered,  under 
the  judgment,  stating  the  amount,  and  also  to  levy 
interest  thereon,  if  sought  to  be  recovered,  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  time 
when  the  judgment  was  entered  up,  or  if  it  was 
entered  up  before  the  1st  of  October,  1838,  then  from 
that  day;  provided  that  in  cases  where  there  is  an 
agreement  between  the  parties  that  more  than  four 
per  cent,  interest  shall  be  secured  by  the  judgment, 
then  the  indorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed. 

77.  In  cases  of  an  assessment  of  further  damages, 
pursuant  to  the  statute  of  8  &  9  Will.  3,  it  shall 
be  stated  in  the  body  of  the  writ  of  execution  that 
the  sheriff,  or  other  officer  or  person  to  whom  the  writ 
is  directed,  is  to  levy  interest  on  the  damages  assessed 
and  costs  taxed  in  that  behalf,  at  the  rate  of  four 
pounds  per  centum  'per  annum,  fVom  the  day  on  which 
execution  was  awarded,  unless  execution  was  awarded 
before  the  1st  of  October,  1838,  and  in  that  case  from 
that  day. 
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Reyiyor  and  Scire  Facias. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  qnash  Ante,  p.  ii4. 
his  own  writ  of  scire  fcLcias  or  revivor,  after  a  de- 
fendant has  appeared,  except  on  payment  of  costs. 

The  rale  to  quash  a  id,  fa,  is  a  rule  fiiH  only  (Ade  ▼.  Stubbs,  4 
DowL  282). 


AxTBiTA  Querela. 

79.  No  writ  of  audita  querela  shall  be  allowed 
unless  by  rule  of  court  or  order  of  a  judge. 

The  application  should  be  made  upon  affidavit  {Dearie  v.  Ker, 
4  Ezch.  82). 


Entry  op  Satisfaction  on  Boll. 

80.  In  order  to  acknowledge  satisfaction  of  a  judg- 
ment it  shall  be  requisite  only  to  produce  a  satis- 
faction piece,  in  form  as  hereinafter  mentioned;  and 
such  satisfaction  piece  shall  be  signed  by  the  party  or 
parties  acknowledging  the  same,  or  their  personal  re- 
presentatives; and  such  signature  or  signatures  shall 
be  witnessed  by  a  practising  attorney  of  one  of  the 
courts  of  Westminster  expressly  named  by  him  or 
them,  and  attending  at  his  or  their  request,  to  inform 
him  or  them  of  the  nature  and  effect  of  such  satisfac- 
tion piece  before  the  same  is  signed,  and  which  attor- 
ney shall  declare  himself,  in  the  attestation  thereto,  to 
be  the  attorney  for  the  person  or  persons  so  signing 
the  same,  and  state  he  is  witness  as  such  attorney 
(provided  that  a  judge  at  chambers  may  make  an 
order  dispensing  with  such  signature  under  special 
circumstances,  if  he  thinks  fit);  and  in  cases  where 
the  satisfaction  piece  is  signed  by  the  personal  repre- 
sentative of  a»  deceased,  his  representative  character 
shall  be  proved  in  such  manner  as  the  Master  may 
direct. 

Form  qf  Saiitfaetion  Piece. 
IntbM 

Monday,  the  day  of  AM,  186    . 

"  to  wit. — Satirfaetian  ie  acknowledged  between     *    plaint^, 

and  drfendani,  in  an  action  for  and 

And  do  hereby  expretely  nominaie  and  appoint  ,  attomey- 

at'law,  to  witneu  and  attest  execution  if  this  acknowledgment 

tf  satirfaction.** 
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"  Judgment  entered  on  the  datf  tf  im  the 

year  rf  our  Lord  186        RM  ATo. 

Signed  hv  the  taid  in  the -^ 

pretence  qf  me  rf  one  rf 

the  aUonuyt  of  the  court  of  at 

Westminster.  And  I  hereby  declare 
myte{f  to  be  attorney  for  and  on  be- 
half  rf  the  eaid  expressly  named 
by  h  and  atiending  at  h  re- 
quest to  irform  h        of  the  nature 


Signature, 
the  above-named  yfatw#y. 
DaU. 


and  effect  of  this  acknowledgment  rf 
satirfaction  (which  I  accordingly 
did  brfore  the  same  wag  signed  by 
h  ).  And  I  also  declare  that  1 
suhscribe  ny  name  hereto  aa  such 
attorney. 

See  further.  R.  G.  E.T.  1857,  post. 

Where  a  judgment  is  satisfied,  the  judgment  creditor  may  be 
compelled  to  execute  a  satisfaction  piece. 

Bailable  Proceedings,  Bail,  and  Bail  in  Error. 

81.  The  sheriff,  or  other  oflficer  or  person  to  whom 
any  writ  of  capias  shall  be  directed,  or  who  shall  have 
the  execution  and  return  thereof,  shall,  within  six 
days  at  least  after  the  execution  thereof,  indorse  on 
such  writ  the  true  day  of  the  execution  thereof. 

82.  Where  the  defendant  is  described,  in  the  writ 
of  capias  or  affidavit  to  hold  to  bail,  by  initials,  or  by 
a  wrong  name,  or  without  a  christian  name,  the  de- 
fendant shall  not  be  discharged  out  of  custody,  or  the 
bail-bond  delivered  up  to  be  cancelled,  on  motion  for 
that  purpose,  if  it  shall  appear  to  the  court  that  doe 
diligence  has  been  used  to  obtain  knowledge  of  the 
proper  name. 

83.  An  action  may  be  brought  upon  a  bail-bond  by 
the  sheriff  himself  in  any  court. 

The  assignee  must  still  bring  his  action  in  diat  court  from 
which  the  process  issued  upon  which  the  bond  was  taken. 

84.  In  all  cases  where  the  bail-bond  shall  be  directed 
to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  upon  it. 

85.  Proceedings  on  the  bail-bond  may  be  stayed  on 
payment  of  costs  in  one  action,  unless  sufficient  reason 
be  shown  for  proceeding  in  more. 

Where  several  actions  were  proceeded  in  to  ▼erdict,  it  was  held 
too  late  to  apply  to  stay  the  proceedings  on  payment  of  the  coca 
of  one  only  {Johnson  t.  Macdonald^  2  DowL  M). 
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See  as  to  conditional  relief  of  bail  **  on  payment  of  costs*' 
JaiiUks  V.  Cottar  (L.  J.  28,  Ex.  209). 

86.  When  bail  to  the  fiberiff  become  bail  to  the 
action,  the  plaintiff  may  except  to  them,  though  he 
has  taken  an  assignment  of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail-bond  pending  a  rule  to  bring  in  the  body  of 
the  defendant. 

WhUth  ▼.  Oldaker  (7  B.  &  C.  478). 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an 
attachment^  regularly  obtained  against  a  sheriff,  for 
not  bringing  in  the  body,  or  for  staying  proceedings 
regularly  commenced  on  the  assignment  of  any  bail- 
bond,  unless  the  application  for  such  rule  shall,  if 
made  on  the  part  of  the  original  defendant,  be 
grounded  on  an  affidavit  of  merits,  or,  if  made  on  the 
part  of  the  sherifi^  or  bail,  or  any  officer  of  the  sherifi^ 
be  grounded  on  an  affidavit  showing  that  such  ap- 
plication is  really  and  truly  made  on  the  part  of  the 
sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  case 
may  be,  at  his  or  their  own  expense,  and  for  his  or 
their  indemnity  only,  and  without  collusion  with  the 
original  defendant. 

89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a 
return  of  cepi  corpus  to  bring  in  the  body,  the  de- 
fendant shall  be  at  liberty  to  put  in  and  perfect  bail 
at  any  time  before  the  expiration  of  such  rule;  and  a 
plaintiff,  having  so  ruled  the  sherifi^  shall  not  proceed 
on  any  assignment  of  the  bail-bond,  until  the  time  has 
expired  to  bring  in  the  body  as  aforesaid. 

90.  In  case  a  rule  for  returning  a  writ  of  capias 
shall  expire  in  vacation,  and  the  sheriff  or  other  officer 
having  the  return  of  such  writ  shall  return  cepi  corpus 
thereon,  a  rule  may  thereupon  issue,  requiring  the 
sheriff  or  other  officer,  within  the  like  number  of  days 
after  the  service  of  such  rule  as  by  the  practice  of  the 
court  is  prescribed  with  respect  to  rules  to  bring  in 
the  body  issued  in  term,  to  bring  the  defendant  into 
court,  by  forthwith  putting  in  and  perfecting  bail 
above  to  the  action;  and  if  the  sheriff  or  other  officer 
shall  not  duly  obey  such  rule,  an  attachment  shall 
issue  in  the  rollowing  term  for  disobedience  of  such 
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rule,  whether  the  bail  shall  or  shall  not  haye  been  pat 
in  and  perfected  in  the  meantime. 

91.  Notice  of  more  bail  than  two  shall  be  deemed 
irregular  unless  by  order  of  the  court  or  a  judge. 

92.  The  bail,  of  whom  notice  shall  be  gtyen,  ahall 
not  be  changed  without  leave  of  the  court  or  a  judge. 

93.  No  person  or  persons  shall  be  permitted  to  jus- 
tify himself  or  themselves  as  good  and  sufficient  bail 
for  any  defendant  or  defendants  if  such  person  or 
persons  shall  have  been  indemnified  for  so  doing  bj 
the  attorney  or  attorneys  concerned  for  any  such  de- 
fendant or  defendants. 

94.  If  any  person  put  in  as  bail  to  the  action,  except 
for  the  purpose  of  rendering  only,  be  a  practising 
attorney,  or  clerk  to  a  practising  attorney,  or  a  sherififs 
officer,  bailiff,  or  person  concerned  in  the  execution  of 
process,  the  plaintiff  may  treat  the  bail  as  a  nullity, 
and  sue  upon  the  bail-bond  as  soon  as  the  time  for 
putting  in  bail  has  expired,  unless  good  bail  be  duly 
put  in  in  the  meantime. 

95.  In  the  case  of  country  bail,  the  bail-piece  shall 
be  transmitted  and  filed  within  eight  days. 

96.  A  defendant  may  justify  bail  at  the  same  time 
at  which  they  are  put  in,  upon  giving  four  days' 
notice  for  that  purpose,  before  1 1  o'clock  in  the  morn- 
ing, and  exclusive  of  Sunday.  If  the  plaintiff  is 
desirous  of  time  to  inquire  after  the  bail,  and  shall 
give  one  day's  notice  thereof  as  aforesaid  to  the  de- 
fendant, his  attorney  or  agent,  as  the  case  may  be, 
before  the  time  appointed  for  justification,  stating 
therein  what  further  time  is  required,  such  time  not 
to  exceed  three  days,  then  (unless  the  court  or  a 
judge  shall  otherwise  order)  the  time  for  putting  in 
and  justifying  bail  shall  be  postponed  accordingly^  and 
all  proceedings  shall  be  stayed  in  the  meantime. 

97.  Every  notice  of  bail  shall,  in  addition  to  the 
descriptions  of  the  bail,  mention  the  street  or  place, 
and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numbers  (if  any),  in 
which  each  of  them  had  been  resident  at  any  time 
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^thin  the  last  six  months,  and  whether  he  is  a  house* 
JLceper  or  freeholdier. 

98.  If  the  notice  of  bail  shall  be  accompanied  by  an 
affidavit  of  each  of  the  bail,  according  to  the  following 
form,  and  if  the  plaintiff  afterwards  except  to  such 
bail,  he  shall,  if  such  bail  are  allowed,  pay  the  costs 
of  justification;  and  if  such  bail  are  rejected,  the  de- 
fendant shall  pay  the  costs  of  opposition,  unless  the 
court  or  a  judge  thereof  shall  otherwise  order. 

Fonn  rf  Jffid€nit  of  Jutiifiration  qf  Bail, 

Ju  tht   Queen' §  Bench  [or  **  Common  Pleat,**  or  **  Exchequer  of 

PleaSf"  as  the  case  may  be]. 

Betvfeen  A.  B.  Plaintiff,  and  C.  D.  Drfendant. 

B.  B.,  erne  t^  the  bail  for  the  above-named  d^endant,  maketh  oath, 
and  saitk  that  he  is  a  housekeeper  [or  freeholder,  as  the  case  may 
be],  residing  at  [describing  particularly  the  street  or  place, 

and  number,  if  any]  :  that  he  is  worth  projterty  to  the  amonnt  of 
£  [the  amount  required  by  the  practice  of  the  courts]  over 
and  above  what  will  pay  all  his  just  debts  [if  bail  in  any  other 
action  add  "  and  every  other  sum  for  which  he  is  now  6aiT'j  j  that 
he  is  not  bail  for  any  d^endant  except  in  this  action  [or,  if  bail  in 
any  other  action  or  actions,  add  **  except  for  C.  D.  at  the  suit  of 
E.  F.,  M  the  court  rf  in  the  sum  ef  £  ,  for  G.  H.  a/  the 

stut  of  I.  K.  in  the  court  of  in  the  sum  of  £  "  speci- 

fying the  several  actions,  with  the  courts  in  which  they  are 
kM-ougbt,  and  the  sums  in  which  the  deponent  is  bail]  ;  that  the 
deponents  property,  to  the  amount  q/*  the  said  sum  qf  £  [if 

bail  in  any  other  action  or  actions,  here  add  "  and  rf  all  other 
sunu  for  which  he  is  now  bml  as  qforesaid^*],  consists  qf  [here  spe- 
cify the  nature  and  value  of  the  property  in  respect  of  which  the 
bail  proposes  to  justify  as  follows :  "  stock  in  trade,  in  his  business 
qf  ,  carried  on  by  him  at  ^  qf  the  value  qf  £  ; 

sf  good  book  debts  owing  to  him  to  the  amount  qf  £  ;  qffuT' 

niture  in  his  house  at  qf  the  value  of  £  >  </  a  freehold 

or  leasehold  farm  pf  the  value  of  £  ,  situate  at  ,  oecu- 

pied  by  ,  or  qf  a  dwelling-house  of  the  value  of  £  , 

Htuate  at  ,  occupied  by  ;"  or  of  other  property,  par- 

ticularizing each  description  of  property  with  the  value  thereof]  ; 
and  that  the  deponent  hath  for  the  last  six  months  resided  at 
[describing  the  place  or  places  of  such  residence]. 

Swam  [&c.  as  usual]. 

See  as  to  form,  R.  G.  M.  V.  1852,  r.  2,  post. 

99.  If  the  plaintiff  shall  not  give  one  day's  notice 
of  exception  to  the  bail  by  whom  such  affidavit  shall 
have  been  made,  the  recognizance  of  such  bail  may 
be  taken  out  of  court  without  other  justification  than 
such  affidavit. 

100.  Where  notice  of  bail  shall  not  be  accompanied 
by  such  affidavit,  and  in  bail  in  error,  the  plaintifiT  may 
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except  thereto  within  twenty  days  next  after  ihe 
putting  in  of  Buch  bail,  and  notice  thereof  given  in 
writing  to  the  plaintiff  or  his  attorney,  or  where 
special  bail  is  put  in  before  any  commiBsioiier  the 
plaintiff  may  except  thereto  within  twenty  days  next 
after  the  bail-piece  is  transmitted  and  notice  thereof 
given  as  aforesaid;  and  no  exception  to  bail  shall  be 
admitted  after  the  time  hereinbefore  limited. 

101.  Affidavits  of  justification  shall  be  deemed  in- 
sufficient unless  they  state  that  each  person  justifying 
is  worth  double  the  amount  sworn  to  over  and  abore 
what  will  pay  his  just  debts,  and  over  and  above  every 
other  sum  for  which  he  is  then  bail,  except  when  the 
sum  sworn  to  exceeds  1,000/.,  when  it  shall  be  suffi- 
cient for  the  bail  to  justify  in  1,000/.,  beyond  the  sum 
sworn  to. 

102.  It  shall  be  sufficient  in  all  cases,  if  notice  of 
justification  of  baU  be  given  two  ^days  before  the  time 
of  justification. 

103.  In  all  cases  bail  either  to  the  action  or  in 
error  shall  be  justified,  when  required^  within  four 
days  after  exception,  before  a  judge  at  chambers,  both 
in  term  and  vacation. 

104.  Bail,  though  rejected,  shall  be  allowed  to 
render  the  principal  without  entering  into  a  firesh 
recognizance. 

105.  Bail  shall  be  at  liberty  to  render  the  principal 
at  any  time  during  the  last  day  for  rendering,  so  as 
they  make  such  render  before  the  prison  doors  are 
closed  for  the  night. 

106.  On  application  by  defendant  or  his  bail,  or 
either  of  them,  for  an  order  to  render  a  defendant  to 
a  county  gaol,  it  shall  be  specified  on  whose  behalf 
such  application  shall  be  made,  the  state  of  the  pro- 
ceedings in  the  cause,  for  what  amount  the  defendant 
was  held  to  bail,  and  by  the  sheriff  of  what  county  be 
was  arrested,  which  facts  shall  be  stated  in  the  order; 
and  that  on  such  order  being  lodged  with  the  gaol^ 
of  the  county  gaol  in  which  such  defendant  was  00 
arrested,  the  defendant  may  be  rendered  to  his  cos- 
tody  in  discharge  of  the  bail;  and  that  on  such  lodg- 
ment and  render  a  notice  thereof,  and  of  the  defend- 


HILAST  TEBM,  1853.  379 

anfs  being  aotaallj  in  custody  thereon,  in  writing, 
signed  bj  the  defendant  or  his  bail,  or  either  of  them, 
or  the  attorney  or  agent  of  any  or  either  of  them, 
sball  be  delivered  to  the  plaintiff's  attorney  or  agent, 
and  thereupon  the  bail  for  the  said  defendant  shall  be 
"w^hoUy  exonerated,  without  entering  any  exoneretur. 

107.  If  a  defendant  shall  be  in  custody  of  the  gaoler 
of  any  county  gaol,  by  virtue  of  any  process  issued 
oat  of  any  of  the  said  courts,  he  may  be  rendered  in 
discharge  of  his  bail  in  any  action  depending  in  the 
said  court  in  like  manner  as  is  last  hereinbefore  pro- 
vided, and  thereupon  the  bail  shall  be  wholly  exone- 
rated without  entering  any  exoneretur. 

108.  Where  the  plaintiff  proceeds  by  action  on  the 
recognizance  of  bail,  the  bail  shall  be  at  liberty  to 
render  their  principal  at  any  time  within  the  space  of 
eight  days  next  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period;  and  notice  thereof 
given,  the  proceedings  shall  be  stayed  upon  payment 
of  the  costs  of  the  writ  and  service  thereof  only. 

109.  Bail  shall  only  be  liable  to  the  sum  sworn  to 
by  the  affidavit  of  debt  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recogni- 
zance. 

Tbe  taeaning  of  this  rule  is  that'  bail  are  only  liable  to  tbe 
amount  of  the  debt  mentioned  in  tbe  order  to  hold  to  bail  and 
indorsed  on  the  capias,  and  coats  {^Jmuu  ▼.  Tepp^r^  1  E*  &  E. 
327  ;  L.  J.  28,  Q.  B.  83). 

See  also  Fatuandau  t.  Nath  (2  Dowl.  767). 

110.  To  entitle  bail  to  a  stay  of  proceedings  pend-  Baa  m  error. 
ing  a  writ  of  error,  the  application  must  be  made 

before  the  time  to  surrender  is  out. 

111.  Whenever  two  or  more  notices  of  justification 
of  bail  shall  have  been  given  before  the  notice  on 
which  bail  shall  appear  to  justify,  no  bail  shall  be 
permitted  to  justify  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plaintiff,  his  attorney  or 
agent)  the  reasonable  costs  incurred  by  such  prior 
notices,  although  the  names  of  the  persons  intended 
to  justify,  or  any  of  them,  may  not  have  been  changed, 
and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shall  have  been 
rejected. 
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Ejectment. 

Ante,  p.  147.  112.  No  judgment  in  ejectment  for  want  of  appear- 
ance or  defence,  whether  limited  or  otherwise,  shall  be 
signed  without  first  filing  an  affidavit  of  the  senrice 
of  the  writ,  according  to  the'Common  Law  Procedure 
Act,  1852,  and  a  copj  thereof,  or,  where  personal 
service  has  not  been  effected,  without  first  obtaining 
a  judge's  order  or  a  rule  of  court  authorizing  the 
signing  such  judgment;  which  said  rule  or  order,  or  a 
duplicate  thereof  shall  be  filed,  together  with  a  copj 
of  the  writ. 

Ante,  p.  145.  113.  Where  a  person  not  named  in  the  writ  in 
ejectment  has  obtained  leave  of  the  court  or  a  judge 
to  appear  and  defend,  he  shall  enter  an  appearance 
according  to  the  Common  Law  Procedure  Act,  1852, 
entitled  in  the  action  against  the  party  or  parties 
named  in  the  writ  as  defendant  or  defendants,  and 
shall  forthwith  give  notice  of  such  appearance  to  the 
plaintiff's  attorney,  or  to  the  plaintiff,  if  he  sues  in 
person. 

Ante,  p.  150.  114.  If  the  plaintiff  in  ejectment  appears  at  the 
trial,  and  the  defendant  does  not  appear,  the  defend- 
ant shall  be  taken  to  have  admitted  the  plaintiff's 
title,  and  the  verdict  shall  be  entered  for  the  plainti^ 
without  producing  any  evidence,  and  the  plaintiff 
shall  have  judgment  for  his  costs  of  suit  as  in  other 
cases. 

See  PL  R.  T.  T.  1853,  r.  29,  pott. 

Causes  hemoyed  fsom  Inferior  Courts. 

115.  Rules  to  appear  in  causes  removed  from  in- 
ferior courts  shall  in  all  cases  be  a  four-day  rule,  both 
in  term  and  vacation. 

116.  In  cases  of  removal  of  causes  from  inferior 
courts  by  habeas  corpus,  where  bail  is  required  to  be 
put  in  on  behalf  of  the  defendant,  the  same  practice 
shall  be  used,  as  near  as  may  be,  as  in  putting  in  ball 
to  an  ordinary  action,  and,  in  the  event  of  no  bail 
being  put  in  within  eight  days  after  the  habeas  corpus 
allowed,  a  procedendo  m&j  issue. 

117.  If  a  cause  be  removed  from  an  inferior  coart 
having  jurisdiction  of  the  cause,  the  costs  in  the  court 
below  shall  be  costs  in  the  cause. 
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Penal  Actions,  compounding  of. 

118.  Leave  to  compound  a  penal  action  shall  not  be 
given  in  cases  where  part  of  the  penalty  goes  to  the 
Crown,  unless  notice  shall  have  been  given  to  the 
proper  officer;  but  in  other  cases  it  maj. 

The  application  for  leave  to  compound  cannot  be  made  till 
after  plea  pleaded  {Res  v.  Collier,  2  Dowl.  681). 

119.  The  rule  for  compounding  any  qui  tarn  action 
shall  express  therein  that  the  defendant  thereby  un- 
dertakes to  pay  the  sum  for  which  the  court  has  given 
him  leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  Court  of  Queen's 
Bench  to  compound  a  penal  action,  the  Queen's  half 
of  the  composition  shall  be  paid  into  the  hands  of 
the  Master  of  the  Crown-office  for  the  use  of  Her 
Majesty. 

Paufebs,  Actions  bt. 

121.  No  person  shall  be  permitted  to  sue  in  formd 
pauperis  unless  the  case  laid  before  counsel  ror  his 
opinion,  and  his  opinion  thereon,  with  an  affidavit  of 
the  party  or  his  attorney  that  the  same  case  contains 
a  full  and  true  statement  of  all  the  material  facts,  to 
the  best  of  his  knowledge  and  belief,  shall  be  produced 
before  the  court  or  judge  to  whom  application  may  be 
made;  and  no  fees  shall  be  payable  by  a  pauper  to 
his  counsel  and  attorney,  nor  at  the  offices  of  the 
Masters,  or  associates,  or  at  the  judge's  chambers  or 
elsewhere,  by  reason  of  a  verdict  being  found  for  such 
pauper  exceeding  five  pounds. 

The  former  part  of  this  rule  was  framed,  it  is  said,  to  check 
the  too  great  nicility  with  which  certificates  were  obtained  from 
counsel,  and  the  latter  part,  to  prevent  speculation  in  such 
actions. 

See  hereon  Dooly  v.  O,  N.  R.  Company  (4  E.  &  B.  841,  &  5.  C. 
2  E.  &  £.  576.  S.  C.  tub  nom,  \  Dewley  v.  G.  N.  R,  Company, 
L.  J.  24,  Q.  B.  25  ;  and  5.  C.  L.  J.  29,  Q.  B..  88) ;  and  as  to  the 
effect  of  dispaupering  a  plaintiff,  Holmes  ▼.  Penney  (9  Exch. 
684). 

See  also  PI.  R.  T.  T.  1858,  r.  28,po9f ;  and  Seymour  ▼.  Maddox 
(1  L.  M.  &  P.  548  ;  L.  J.  19,  Q.  B.  525), 

122.  Where  a  pauper  omits  to  proceed  to  tml  pur-  Ante,  p.  st. 
suant  to  notice,  he  may  be  called  upon  by  a  rule  to 

show  cause  why  he  should  not  pay  costs,  though  he 
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has  not  been  dispaupered,  and  whj  all  further  pro- 
ceedings should  not  be  stayed  until  such  costs  shall 
be  paid. 

See  Doe  d.  Lintey  ▼.  Edwards  (2  DowL  468,  471) ;  Tempamtf  ▼. 
JU^6y(10Exch.476). 


Prisoners,  and  Proceedings  against. 

123.  Every  rule  or  order  of  a  judge  directing  the 
discharge  of  a  defendant  out  of  custody  upon  special 
bail  being  put  in  and  perfected,  shall  also  direct  a 
supersedeas  to  issue  forthwith  where  defendant  is  in 
a  county  gaol. 

124.  The  plaintiff  shall  proceed  to  trial,  or  final 
judgment,  against  a  prisoner  in  the  term  next  after 
issue  is  joined,  or  at  the  sittings  or  assizes  next  after 
such  term,  unless  the  court  or  a  judge  shall  otherwise 
order,  and  shall  cause  the  defendant  to  be  charged  in 
execution  within  the  term  next  after  such  trial  or 
judgment. 

125.  The  keeper  of  the  Queen's  prison  shall  present 
to  the  judges  of  the  courts  in  their  respective  cham- 
bers at  Westminster,  within  the  first  four  days  of 
every  term,  a  list  of  b1\  such  prisoners  as  are  super- 
sedeable,  showing  as  to  what  actions  and  on  what 
account  they  are  so,  and  as  to  what  actions  (if  any) 
they  still  remain  not  supersedeable. 

Siggert  ▼.  Brett  (5  B.  &  A.  455). 

126.  If,  by  reason  of  any  writ  of  error,  special 
order  of  the  court,  agreement  of  parties,  or  other 
special  matter,  any  person  detained  in  the  actual  cus- 
tody of  the  keeper  of  the  Queen's  prison  be  not  enti- 
tled to  a  supersedeas  or  discharge  for  want  of  pro- 
ceeding to  trial  or  judgment,  or  charging  in  execution, 
within  the  time  prescribed,  then  and  in  every  such 
case  the  plaintiff  or  plain tifis  at  whose  suit  such  pri- 
soner shall  be  so  detained  in  custody  shall  with  all 
convenient  speed  give  notice  in  writing  of  such  writ 
of  error,  special  order,  agreement,  or  other  special 
matter,  to  the  keeper,  upon  pain  of  losing  the  right 
to  detain  such  prisoner  in  custody  by  reason  of  such 
special  matter;  and  the  keeper  shall  forthwith  after 
the  receipt  of  such  notice  cause  the  matter  thereof 
to  be  entered  in  the  books  of  the  prison,  and  shall 
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also  present  to  the  judges  of  the  respective  courts, 
from  time  to  time,  a  list  of  the  prisoners  to  whom 
such  special  matter  shall  relate,  showing  such  special 
matter,  together  with  the  list  of  the  prisoners  super- 
aedeable. 

127.  All  prisoners  who  have  been,  or  shall  be,  in 
the  custody  of  the  keeper  for  the  space  of  one  calendar 
month  after  they  are  supersedeable,  although  not 
Buperseded,  shall  be  forthwith  discharged  out  of  the 
Queen's  prison  as  to  all  such  actions  in  which  they 
have  been  or  shall  be  supersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  pri- 
soner of  his  intention  to  apply  for  his  discharge  under 
any  act  for  the  relief  of  insolvent  debtors,  no  such 
prisoner  shall  be  superseded  or  discharged  out  of  cus- 
tody at  the  suit  of  such  plaintiff,  by  reason  of  such 
plaintiff's  forbearing  to  proceed  against  him  according 
to  the  rules  and  practice  of  the  courts  from  the  time 
of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf. 

129.  A  rule  or  order  for  the  discharge  of  a  pri- 
soner who  has  been  detained  in  execution  a  year  for  a 
sum  under  twenty  pounds  may  be  made  absolute  in 
the  first  instance,  on  an  affidavit  of  notice  given  ten 
days  before  the  intended  application,  which  notice  may 
be  given  before  the  year  expires. 

48Geo.3,  cl23, 1.1. 

This  rule  applies  in  actions  for  torts,  as  well  as  upon  contracts 
{PasringhoM  ▼.  mtherden,  2  C.  L.  R.  777;  Bail  C.  T.  T.  1854, 
cor  Wigbtman,  J.)« 

The  notice  may  be  given  to  the  executor  of  a  deceased  plaintiff 
{Cook  v.  BeartUall,  9  W.  R.  790,  Ex.  T.  T.  1861). 

It  would  seem  that  notice  to  one  of  more  plaintiffs  is  sufficient 
{Harris  and  Another  Y.  Turtle,  8  M.  8r  W.  258). 

Where  due  notice  has  not  been  given,  the  rule  is  nisi  onlj,  in 
the  first  instance  (^Doye  v.  £/ey,  S  C.  B.  N.  S.  764). 


Sheriffs. — Rules  to  Return  Writs  or  brinq  in 

THE  Body. 

130.  All  rules  upon  the  sheriffs  of  London  and 
Middlesex  to  return  writs  or  to  bring  in  the  bodies  of 
defendants  shall  be  four-day  rules,  and  upon  other 
sheriffs  eight-day  rules. 

131.  When  a  rule  to  return  a  writ  expire*  in  vaca- 
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tion,  the  sheriff  shall  file  the  writ  at  the  expiration  of 
the  rule,  or  as  soon  after  as  the  office  shall  be  open; 
and  the  officer  with  whom  it  is  filed  shall  indorse  the 
daj  and  hour  when  it  was  filed. 

132.  No  judge's  order  shall  issue  for  the  return  of 
any  writ,  or  to  bring  in  the  body  of  a  defendant,  but 
a  side-bar  rule  shall  issue  for  that  purpose  in  vacation 
as  in  term,  which  shall  be  of  the  same  force  and  effect 
as  side-bar  rules  made  for  that  purpose  in  term.* 

133.  In  case  a  rule  shall  issue  in  vacation,  for  the 
return  of  any  writ  of  capias,  ca.  xa.,  Ji,  fa^  eUgil, 
habere  facias  possessionem,  venditioni  exponas,  or 
other  writ  of  execution,  and  such  rule  shall  nave  been 
duly  served,  but  obedience  shall  not  have  been  paid 
thereto,  an  attachment  shall  issue  for  disobedience  of 
such  rule,  whether  the  thing  required  by  such  rule 
shall  or  shall  not  have  been  done  in  the  meantime. 

134.  Where  any  sheriff,  before  his  going  out  of 
office,  shall  arrest  any  defendant  and  take  a  bail  bond 
and  make  return  of  cepi  corpus,  he  shall  and  may 
within  the  time  allowed  by  law  be  called  upon  to  bring 
in  the  body  by  a  rule  for  that  purpose,  notwithstand- 
ing he  may  be  out  of  office  before  such  rule  shall  be 
granted. 

Ibbegulabitt. 

135.  No  application  to  set  aside  process  or  pro- 
ceedings for  irregularity  shall  be  allowed  unless  made 
within  a  reasonable  time,  nor  if  the  party  applying 
has  taken  a  firesh  step  after  knowledge  of  the  irregu- 
larity. 

See  antt^  as  to  irregularity : — In  the  writ,  C.  L.  P.  A.  18^2, 
8.  20  (p.  28);  in  the  pleadings  generally,  /&.  a.  4r9  (p.  51);  in 
the  declaration,  lb.  s.  d9  (p.  59);  in  the  notice  to  plead,  Ih,  s.62 
(p.  65);  in  the  plea,  Ih.  s.  67 (p.  67 ) ;  in  paying  money  into  court, 
lb,  s.  72  (p.  74)  ;  in  a  demurrer,  lb,  s.  89  (p.  83) ;  in  the  notice 
of  trial,  lb.  B.  97  (p.  90) ;  and  in  the  service  of  rules  and  ordert, 
/6.s.222(p.  175). 

This  rule  applies  in  the  case  of  prisoners  as  well  as  in  other 
cases  (Claridge  ▼.  MackenMte,  5  M.  &  G. 251 ). 

136.  Where  a  summons  is  obtained  to  set  aside 
proceedings  for  irregularity,  the  several  objections 
intended  to  be  insisted  upon  shall  be  stated  thereto. 

Jnti,  p.  29. 
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137.  In  all  cases  where  a  rale  is  obtained  to  show 
caose  why  proceedings  should  not  be  set  aside  for 
iiregnlaritj  with  costs,  and  snch  rule  is  afterwards 
discharged  generally  without  anj  special  direction 
apon  the  matter  of  costs,  it  is  to  be  understood  as 
discharged  with  costs. 


Affidavits.* 

138.  The  addition  and  true  place  of  abode  of  every  Ante,  pp.  20« 
person  making  an  affidavit  should  be  inserted  therein,  si* 

139.  In  every  affidavit  made  by  two  or  more  depo- 
nents, the  names  of  the  several  persons  making  such 
affidavit  shall  be  written  in  the  jurat. 

140.  No  affidavit  shall  be  read  or  made  use  of  in  Ante,  p.  35. 
any  matter  depending  in  court  in  the  jurat  of  which 

there  shall  be  any  interlineation  or  erasure. 

141.  Where  any  affidavit  is  sworn  before  any  judge  Ante,  p.  25. 
or  any  commissioner  by  any  person  who  from  his  or 

her  signature  appears  to  be  illiterate,  the  judge's  clerk 
or  commissioner  taking  such  affidavit  shall  certify  or 
state  in  the  jurat  that  the  affidavit  was  read  in  his 
presence  to  the  party  making  the  same,  and  that  such 
party  seemed  perfectly  to  understand  the  same,  and 
also  that  the  said  party  wrote  his  or  her  mark  or  sig- 
nature in  the  presence  of  the  judge's  clerk  or  commis- 
sioner taking  the  said  affidavit. 

142.  No  affidavit  of  the  service  •f  process  shall  be  Ante,  p.  il 
deemed  sufficient  if  sworn  before  tbf  plaintiff's  own 
attorney  or  hb  clerk. 

See  Fotier  t.  Harvey  (II  W.  R.  899;  July,  1863,  V.  C.  W.). 

143.  Where  an  agent  in  town,  or  an  attorney  in  the 
country,  is  the  attorney  on  the  record,  an  affidavit 
sworn  before  the  attorney  in  the  country  shall  not  be 
received;  and  an  affidavit  sworn  before  an  attorney's 
clerk  shall  not  be  received  in  cases  where  it  would  not 
be  receivable  if  sworn  before  the  attorney  himself; 
but  this  rule  shall  not  extend  to  affidavits  to  hold  to 
bul. 


«  Sec  alio  R.  O.  M.  V.  18M,r.  S,  poc 
P.  8 
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Ante,  p.  S4.  X44.  Xu  affidavit  sworn  before  a  judge  of  aoj  of 
the  courts  shall  be  received  in  the  court  to  which 
such  judge  belongs,  though  not  entitled  of  that  conn, 
but  not  in  anj  other  court  unless  entitled  of  the  court 
in  which  it  is  to  be  U8ed« 

145.  Where  a  special  time  is  limited  for  filing  affi- 
davits, no  affidavit  filed  after  that  time  shall  be  made 
use  of  in  court  or  before  the  Master,  unless  bj  leave 
of  a  court  or  a  judge. 

Ante,  p.  26.  146.  No  rule  which  the  court  has  granted  upon  the 
foundation  of  any  affidavit  shall  be  of  any  force  unless 
such  affidavit  shall  have  been  actually  made  before 
such  rule  was  moved  for,  and  produced  in  court  at  the 
time  of  making  the  motion. 

Ante,  p.  M.  147.  All  affidavits  used  before  a  judge  out  of  court 
shall  be  filed  with  the  Masters  of  the  said  courts^  and 
be  alphabetically  indexed;  and  such  affidavits  shall  be 
delivered  to  the  Masters  of  the  respective  courts,  in 
order  to  be  filed,  ten  days  next  after  that  on  which  the 
matter  is  disposed  of. 

148.  No  commission  for  taking  affidavits  shall  be 
issued  to  any  person  practbing  as  a  conveyanctf, 
unless  such  person  be  also  an  attorney  or  solicitor  of 
one  of  the  courts  at  Westminster;  and  no  such  com- 
mission shall  issue  without  an  affidavit  made  by  the 
person  intended  to  be  named  therein,  that  he  is  not 
and  does  not  intend  to  become  a  practising  con* 
veyancer,  or  that  he  is  an  attorney  or  solicitor  dolj 
enrolled  in  one  of  the  said  courts,  and  hath  taken  out 
his  certificate  for  the  current  year. 


Rules,*  Sukhonses,  Ain>  Orders. 

149.  Every  rule  of  court  shall  be  dated  the  day  of 
the  week,  month  and  year  on  which  the  same  is  drawn 
up,  without  reference  to  any  other  time  or  date. 


^^^^^•^ 


*  When  the  courts  are  equally  divided  Id  opinion  upon  a  rate  foraw* 
trial,  and  it  eon*equently  diopa,  neither  party  la  eBtltleid  to  any  cmttti"' 
rule  (AvMxy  v.  Riehardmm,  3  E.  ft  B.  7tl;  L  J.  S3,  a  B.  361).  Bat  I0« 
that  an  appeal  llei  upon  rulei  for  new  trials  (C.  L.  P.  A.  1854,  ».  Mt  ^ 
«fi<e),  the  courts  generally  avoid  an  equal  dlTision,  hy  the  withdmval  ^^ 


Judgment  of  the  Junior  Judge  {Bitkop  ▼. ^ ..  , 

a  £697;  L.  J.  S8,  Q.  B.  215){  hut  iM  X«iy  r.  tfriM  (•  W.  R.  SO»,Q-B. 
U.  T.  18M). 
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150.  Side-bar  rules  may  be  obtained  on  the  last  as 
well  as  on  other  dajs  in  term. 

151.  A  rule  may  be  enlarged,  if  the  court  think  fit, 
without  notice. 

1 52.  All  enlarged  rules  shall  be  drawn  up  for  the 
first  day  in  the  ensuing  term,  unless  otherwise  ordered 
by  the  court. 

153.  It  shall  not  be  neeessary  to  issue  more  than 
one  sunmions  for  attendance  before  a  judge  upon  the 
same  matter,  and  the  party  taking  out  such  summons 
shall  be  entitled  to  an  order  on  the  return  thereof, 
unless  cause  is  shown  to  the  contrary, 

154.  An  attendance  on  a  summons,  or  on  an  ap- 
pointment before  a  Master,  for  half  an  hour  next  im- 
mediately following  the  return  thereof,  shall  be  deemed 
a  sufficient  attendance. 

MoyMe  ▼.  DingU  (L.  J.  23,  Q.  B.  805.   Bail  Court). 

155.  All  written  consents  upon  which  orders  for 
signing  judgments  are  obtained  shall  be  preserved  in 
the  chambers  of  the  judges  of  the  respective  courts. 

These  consent!  are  not  eogtuviU  within  the  1  &  2  Vict.  c.  110, 
8.9.    See  C.  L.  P.  A.  18^2,  i.  203,  and  note  (eii<«,  p.  US). 

156.  In  actions  where  the  defendant  has  appeared 
by  attorney  no  such  order  shall  be  made  unless  the 
consent  of  the  defendant  be  given  by  his  attorney  or 
agent. 

157.  Where  the  defendant  has  not  appeared  or 
has  appeared  in  person,  no  such  order  shall  be  made 
unless  the  defendant  attends  the  judge,  and  gives  his 
consent  in  person,  or  unless  his  written  consent  be 
attested  by  an  attorney  acting  on  his  behalf,  except 
in  a  case  where  the  ddfendant  is  a  barrister,  convey- 
ancer, special  pleader  or  attorney. 

158.  Where  a  judge's  order  is  made  during  vaca- 
tion, it  shall  not  be  made  a  rule  of  court  before  the 
next  term. 

159.  When  a  judge's  order  or  order  of  Nisi  Prius 
is  made  a  rule  of  court,  it  shall  be  a  part  of  the  rule 
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that  the  coets  of  making  the  order  a  rule  of  ooort 
shall  he  paid  by  the  party  against  whom  the  order  is 
made,  provided  an  affidavit  be  made  and  filed  tiiat 
the  order  has  been  served  on  the  party,  his  attomej 
or  agent^  and  disobeyed. 

Carter  ▼.  Tonge  Buriai  Board  (6  H.  &  N.  528 ;  L.  J.  29,  Ei. 
293). 

160.  Rules  to  show  cause  shall  be  no  stay  of  pro- 
ceedings unless  two  days'  notice  of  the  motion  shall 
have  been  served  on  the  opposite  party,  except  in 
the  cases  of  rules  for  new  trials,  or  to  entn*  v^ict 
or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judg- 
ment non  obstante  veredicto^  to  set  aside  award  or 
annuity  deed,  or  to  enter  a  suggestion,  or  by  the 
special  direction  of  the  court. 


Notices,  Service  of,  and  of  Rules,  Pleadings,  &c. 

161.  All  notices  required  by  these  rules,  or  by  the 
practice  of  the  court,  shall  be  in  writing. 

A  notice  of  opposing  costs  under  R.  G.  E.  T.  1857»  nrast  be 
in  writing  (  Woodward  ▼.  North,  5  H.  &  N.  790). 

162.  Where  the  residence  of  a  defendant  is  un- 
known, rules,  notices,  and  other  proceedings  may  be 
stuck  up  in  the  office,  but  not  without  previous  leare 
of  the  court  or  a  judge. 

163.  It  shall  not  be  necessary  to  the  regular  service 
of  a  rule  or  order,  that  the  original  rule  or  order 
should  be  shown,  unless  sight  thereof  be  deouuided, 
except  in  cases  of  attachment. 

Service  of  a  notice  or  a  rule,  by  putting  it  under  the  door  of 
an  attorney's  office,  is  not  good  service  without  some  evideact 
that  it  has  duly  come  to  hand  {Burdett  v.  Lewh,  7  C  B.  N.  S. 
791).  Where  the  defendant  has  left  the  country  and  not  since 
heen  heard  of,  proof  that  a  copy  of  the  rule  has  been  left  at  bii 
place  of  residence  is  good  service  <  Stffriing  w.  Liowd,  9  Ii.T. 
N.  S.  7S0,  H.  T.  1864.    Bail  C.  eor,  Sbee,  J.). 

164.  Service  of  pleadings^  notices^  summonsesy 
orderSy  rules,  and  other  proceedings,  shall  be  made 
be/ore  7  o'cloch,  p.m.  If  made  after  that  hmr 
the  service  shall  be  deemed  as  made  on  thefollomng 
dag. 

For  this  rule  has  been  subttitnted  R.  G.  8tb  May,  18M;  which 
aee.pofl. 
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165.  The  Masters  of  the  several  courts  shall  cause 
to  be  kept  an  alphabetical  book,  at  their  offices,  to  be 
there  inspected,  bj  anj  attorney  or  his  clerk,  without 
fee  or  reward,  and  every  attorney  practising  in  the 
said  courts,  and  residing  within  ten  miles  of  the 
Greoeral  Post-office,  shall  enter  in  such  book  (in 
alphabetical  order)  his  name  and  place  of  business,  or 
some  other  proper  place,  within  three  miles  of  the  said 
Post-office,  where  he  may  be  served  with  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceed- 
ings; and  as  often  as  any  such  attorney  shall  change 
his  place  of  business,  or  the  place  where  he  may  be 
so  served  as  aforesaid,  he  shall  make  the  like  entry 
thereof  in  the  said  book;  and  all  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings  which 
do  not  require  a  personal  service,  shall  be  deemed 
sufficiently  served  on  such  attorney  if  a  copy  thereof 
shall  be  left  at  the  place  lastly  entered  in  such  book 
with  any  person  resident  at  or  belonging  to  such  place; 
and  if  any  such  attorney  shall  neglect  to  make  such 
entry,  the  fixing  up  of  any  notice,  or  the  copy  of  any 
pleadings,  notice,  summons,  order,  rule,  or  other  pro- 
ceeding, for  such  attorney,  in  the  Masters'  offices  shall 
be  deemed  a  sufficient  notice. 

166.  In  all  cases  where  a  party  sues  or  defends  in  Ante,  pp.  4» 
person,  he  shall,  upon  issuing  any  writ  of  summons  or  ^' 
other  proceeding,  or  entering  an  appearance,  enter  in 

a  book  to  be  kept  for  that  purpose  at  the  Masters' 
office,  an  address  within  three  miles  from  the  General 
PoBt-office,  at  which  all  pleadings,  notices,  summonses, 
orders,  rules,  or  other  proceedings  not  requiring  per- 
sonal service  shall  be  left;  and  if  such  address  shall 
not  be  entered  in  the  said  book,  or  if  such  address 
shall  be  more  than  three  miles  from  the  General  Post- 
office,  then  the  opposite  party  shall  be  at  liberty  to 
proceed  by  sticking  up  all  pleadings,  notices,  sum- 
monses, orders,  rules,  or  other  proceedings  in  the 
Masters'  office  without  the  necessity  of  any  further 
service. 

The  proyitiont  of  this  rule  are  tupplementBry  to  thote  of 
ta.  6  and  80  of  the  C.  L.  P.  A.  1852  (onto,  po.  4,  S6),  A  plain- 
tiff tiring  in  person  must  now  register  a  place  where  notices, 
pleadings,  &c.,  may  be  left  for  him. 

An  infant,  suing  by  his  next  friend,  and  who  has  recovered  in 
an  action,  is  entitled  to  the  costs  of  %n  attorney  employed  to 
eondoct  such  action  for  him,  although  the  writ  of  summons  was 
aued  out  in  person,  and  the  only  notice  to  the  defendant  of  an 
attorney  being  employed  was  the  address  of  the  next  friend  being 
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at  Ae  oflee  of  anch  attorney,  as  staMi  on  ^c  hmek  oC  the  deck- 
ration,  as  follows ;  E.  B^  next  friend,  at  C.'s,  8,  Symond's  Idd, 
Chanoery  Lane.  C.  being  an  attorney.  {Bfytmi  t.  ffUtam,  Z 
C.  B.  N.  8.  72X) 

167.  In  all  cases  where  a  plamtifT  shall  have  soed 
out  a  writ  in  person,  or  a  defendant  shall  hare  ap- 
peared in  person,  and  either  party  shall  bj  an  attorney 
of  the  court  have  given  notice  in  writing  to  the  oppo- 
site party,  or  the  attorney  or  agent  of  such  party,  of 
such  attorney  being  authorized  to  act  as  attorney  for 
the  party  on  whose  behalf  such  notice  is  given,  all 
pleadings,  notices,  summonses,  orders,  rules,  and 
other  proceedings  which  according  to  the  practice 
of  the  courts  are  to  be  delivered  to  or  served  upon 
the  party  on  whose  behalf  such  notice  is  given 
shall  thereafter  be  delivered  to  or  served  upon  such 
attorney. 

Attachxent. 

168.  Rules  for  attachments  shall  be  absolute  in  the 
first  instance  in  the  two  following  cases  only,  vix., 
first,  for  nonpayment  of  costs  on  a  Master's  aOocaiur; 
secondly,  against  a  sheriff  for  not  obeying  a  rule  to 
return  a  writ  or  to  bring  in  the  body. 

And  where  a  rule  of  court  ordering  payment  of  costs  was  a  rvlt, 
making  a  judge's  order,  ordering  the  party  to  do  an  act,  a  rule 
of  court ;  and  the  applicant  would  not  abandon  the  right  to  apply 
for  an  attschment  on  the  other  party  for  disobedience  of  the  order, 
a  rule  absolute  in  the  first  instance  was  refused  by  Crompton,  J* 
{Criip  Y.  QrwmMdge,  L.  J.  27,  Q.  B.  183). 


AWAKDS  AKD  AmOTITIES. 

169.  Where  a  rule  to  show  cause  is  obtained  to  eet 
aside  an  award  or  an  annuity,  the  several  objections 
thereto  intended  to  be  insisted  upon  at  the  time  of 
moving  to  make  such  rule  absolute  shall  be  stated  in 
the  rule  to  show  cause. 

170.  Costs  may  be  taxed  on  an  award,  notwith- 
standing the  time  for  setting  aside  the  award  has  not 
elapsed. 

Miscellaneous. 

Ante,  p.  87.        171.  On  a  reference  to  the  Master  to  ascertain  the 
amount  for  which  final  judgment  is  to  be  signed,  the 
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Master's  certifloate  shall  be  filed  in  the  office  when 
judgment  is  signed. 

C.  L.  P.  A.  1852, 1.  94  (aOe,  p.  87). 

172.  On  every  appointment  made  by  the  Master, 
the  party  on  whom  the  same  shall  be  served  shall 
attend  snch  appointment  without  waiting  for  a  second, 
or,  in  default  thereof,  the  Master  may  proceed  ex  parte 
on  the  first  appointment. 

173.  The  Master's  offices  in  the  several  courts  shall 
be  opened  in  term  time,  from  eleven  o'clock  in  the 
forenoon  till  fiye  o'clock  in  the  afternoon,  and  not  in 
the  evening,  and  in  the  vacation,  from  eleven  o'clock 
in  the  forenoon  till  three  o'clock  in  the  afternoon, 
except  between  the  10th  day  of  August  and  the  24th 
day  of  October,  when  they  are  to  be  open  from  eleven 
in  the  morning  till  two  in  the  afternoon,  and  except 
on  Good  Friday,  Easter-eve,  Monday  and  Tuesday  in 
Easter  week,  Christmas-day,  and  the  three  following 
days,  and  such  of  the  four  following  days  as  may  not 
fall  in  the  time  of  term,  but  not  otherwise — namely, 
the  Queen's  Birthday,  the  Queen's  Accession,  Whit 
Monday  and  Whit  Tuesday,  when  the  offices  shall  be 
closed. 

See  notes  to  rule  174,  ii^a^ 

174.  In  all  cases  in  which  any  particular  number  of 
days,  not  expressed  to  be  clear  days,  is  prescribed  by 
the  rules  or  practice  of  the  court,  the  same  shall  be 
reckoned  exclusively  of  the  first  day,  and  inclusively 
of  the  last  day,  unless  the  last  day  shall  happen  to  fall 
on  a  Sunday,  Christmas-day,  Good  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,*  in  which 
case  the  time  shall  be  reckoned  exclusively  of  that 
day  also. 

Where  a  writ  of  summons  specially  indorsed  was  served  on 
the  defendant  on  a  Friday  and  no  appearance  was  entered  on  the 
following  Friday,  which  was  Good  Friday,  a  judgment  signed 
when  the  offices  were  opened  on  the  Wednesday  following  was 
set  aside  as  irregular,  because  the  defendant  had  under  this  rule 
the  whole  of  that  Wednesday  in  which  to  appear  {Muntford  y. 
mtcheoeki,  14  C.  B.  N.  S.  361,  L.  J.  82,  C.  B.  168). 

Erie,  J.,  at  chambers  ^ye  a  similar  decision  in  Lewis  y.  Calor 
(1  F.  &  F.  806,  after  T.  T.  1858),  under  the  Summary  Procedure 
on  Bills  of  Exchange  Act|  1966  (aate,  p.  829). 


«  Th«  Queen's  birthday  It  not  within  this  exception,  though  the  offices 
lay^  elOMd  on  that  iay  (WiUHuan  w.  Britten,  1  M .  a  O.  M7). 
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So  in  A^«  ▼.  GrilUA  (13  C.  B.  N.  S.  824 ;  L.  J.  32.  C.  P.  4r). 
decided  on  ric  AhseonSng  Debton^  Arregt  Jet  (14  &  15  Vict. 

c.  62,  1. 1),  which  requires  a  eafrioi  to  be  terred  on  the  debtor 

within  iCTen  days  of  the  order  for  his  arrest,  and  the  last  of  (he 

seven  days  fell  on  Good  Friday,  it  was  held  that  the  creditor  had 

the  following  Wednesday  on  which  to  serve  the  capias. 

It  should  be  observed  that  a  different  construction  has  been  pot 
by  the  court  of  Queen's  Bench  on  the  C.  L.  P.  A.  1852,  1. 11, 
mmte,  p.  9  (Evans  ▼.  Jones,  2  B.  &  S.  45  ;  S.  C.  sub  iioib.  Jmam. 
L.  J.  81,  Q.  B.  61),  and  by  the  B.  Court  (^jnhi.  L.  J.  24,  Q.  B.23), 
and  a  princfple  similar  to  the  one  there  laid  down  has  beeo  fol> 
lowed  by  the  Court  of  Chancery  in  interpreting  the  stat  1 1  Geo. 
4  &  1  Will.  4,  c.  Z6,  s.  15,  r.  5,  in  Flower  v.  Bright  (2  Johns.  &  H. 
690),  where  Wood,  V.-C.  held  tbat  when  the  time  for  doing  an  act 
was  expressly  fixed  by  statute  it  could  not  be  enlarged  under 
r.  12  of  Order  zzxvii  of  the  Consolidated  General  Orders,  wbich 
provides  for  cases  where  the  time  for  doing  an  act  or  taking  a 
proceeding  expires  on  a  day  on  which  the  offices  are  dosed. 

The  construction  put  in  this  latter  case  is  analogous  to  that  put 
on  the  Stat.  20  &  21  Vict.  c.  48..  relating  to  appeals  from  msgis- 
trates,  which  by  s.  2  enacts,  that  the  appellant  shall  enter  the  case 
at  the  crown  office  within  three  days  of  his  receipt  of  it  from  the 
magistrates.  It  has  been  held  under  this  statute  that  Sunday  is 
to  be  reckoned  as  one  of  the  three  days,  even  though  it  be  the 
last  of  such  three  days.  (Peacock  v.  The  Queen,  4  C.  B.  N.  S. 
264;  L.  J.  27,  C.  P.  224 ;  Woodhouse  v.  WoodM,  L.  J.  29,  M.  C. 
149  ;  Pennell  v,  Uxhridge  Churchwardens,  ^^  L.  J.  81,  M.  C.92; 
Bail  C.  cor,  Blackburn,  J.;  but  see  Meyer  v.  Harding,  L.  R.  S 
Q.  B.  410.) 

Where  the  last  of  the  eight  days  from  the  last  day  for  appear- 
ance fell  on  a  Sunday,  it  was  held  by  the  Court  of  Exchequer 
that  this  rule  did  not  apply,  and  tbat  execution  might  issue  under 
C.  L.  P.  A.  1852,  s.  27,  on  the  Monday  following  (Rowberry  v. 
Morgan,  9  Ex.  780 ;  L.  J.  23,  Ex.  191 ).  The  distinction  between 
this  case  and  those  of  Mu^ford  v.  Hitchcocks  and  Letns  v.  CaUr, 
cited  above,  seems  to  be,  that  in  Rowberry  v.  Morgan  (uhi  smpra), 
no  act  remained  to  be  done  by  the  defendant,  but  the  next  step, 
viz.,  issuing  execution,  had  to  be  done  by  the  plaintiff,  Sunday 
being  a  passive  day,  merely  used  for  the  purposes  of  reckoning, 
whereas  in  the  other  two  cases  the  defendant  had  to  do  an  act,  vis., 
to  appear ;  but  this  distinction  does  not  assist  in  reconciling  the 
case  of  Flower  v.  Bright,  and  those  decided  under  20  &  21  Vict 
c.  48,  s.  2,  cited  above,  with  Mufrford  v.  Hitchcocks  and  Lemt  v. 
Color,  nor  is  it  consistent  with  the  cases  decided  under  C.  L.  P.  A 
1852,  s.  11  (an/tf,  p.8). 

See  as  to  payment  under  a  judge's  order,  Morris  ▼.  Borrett 
(7  C.  B.  N.  S.  189 ;  L.  J.  29,  C.  P.  102)  ;  see  also  GmncHy  r. 
Bremner(L.  R.  1  C.  P,  557),  cited pot^  R.  G.  E.  T.  1856. 

175.  The  days  between  Thursday  next  before,  and 
the  Wednesday  next  after  Easter-daj,  and  Christma^- 
daj,  and  the  three  following  days,  shall  not  be 
reckoned  or  included  in  any  rules,  notices  or  other 
proceedings,  except  notices  of  trial  or  notices  of 
inquiry. 

176.  In  all  causes  in  which  there  have  been  no  pro- 
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ceedings  for  one  year  from  the  last  proceediog  had, 
the  party,  whether  plaintiff  or  defendant,  who  desires 
to  proceed,  shall  give  a  calendar  month's  notice  to  the 
other  party  of  his  intention  to  proceed.  The  summons 
of  a  judge,  if  no  order  he  made  thereupon,  shall  not 
be  deemed  a  proceeding  within  this  rule.  Notice 
of  trial,  though  afterwards  countermanded,  shall  be 
deemed  a  proceeding  within  it. 

See,  under  old  practice,  Mineldfur  v.  Martim  (12  C.  B.  45{|l). 


FORMS  OF  PROCEEDINGS. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  may  be  used  in  the  cases  to  which  they  are 
applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case,  may  render  necessary;  but  any 
variance  therefrom,  not  being  in  matter  of  substance, 
shall  not  affect  their  validity  or  regularity. 


SCHEDULE. 

1. — Form  of  an  Issue  in  General. 

In  the  Queen's  Bench  [^ar  "  Common  Pleas,"  or  "  Ex- 
chequer of  Pleas,"  as  the  case  may  6e]. 

The  day  of  ,  in  the  year  of  our  Lord 

18      {date  of  declaration,) 

{The  Venue.) — A.  B.  by  P.  A,  his  attorney  [or  "  in 
person,"  as  the  case  may  be^  and  as  in  the  declara- 
tiony"]  sues  C.  Z>.,  who  has  been  summoned  to  answer 
the  said  A.  J?.,  by  virtue  of  a  writ  issued  on  the 
day  of  ,  in  the  year  of  our  Lord  ,  (the  date 

of  the  first  writ)  out  of  Her  Majesty's  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be,']  For,  [S^c,  Copy  the 
declaration  from  these  words  to  the  endy  and  all  the 
pleadings^  with  their  dates^  writing  each  plea  or 
pleading  in  a  separate  paragraph^  and  numbering 
the  same  as  in  the  pleading  delivered,  and  concluele 
thus :]     Therefore  let  a  jury  come,  &c. 

s5 
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2.— Form  of  a  Nisi  Prius  Becord. 

The  Nisi  Prius  record  will  be  a  copy  of  the  issue 
as  delivered  in  the  action.  It  must  be  engrossed  on 
parchment^  and  a  more  convenient  shape  than  that 
heretofore  in  use  must  be  adopted. 


3. — Form  of  a  Postea  on  a  Verdict  for  Plaintiff  on 
all  the  Issues  where  the  Cause  is  tried  in  London 
or  Middlesex,  and  where  the  Defendant  appears 
at  the  Trial. 

Afterwards,  on  the  day  of  ,  a-d.  , 

{the  first  day  of  the  sittings)  at  the  Guildhall  of  the 
City  of  London  [or  ''at  Westminster  Hall,  in  the 
ooantj  of  Middlesex,'*]  before  the  Right  HonouraUe 
John  Lord  Campbell,  Her  Majesty's  Chief  Justice 
assigned  to  hold  pleas  in  the  court  of  our  Lady  the 
Queen  before  the  Queen  herself,  [or  if  in  the  Common 
Pleas  ''  before  the  Right  Honourable  Sir  John  Jervis, 
Knight,  Her  Majesty's  Chief  Justice  assigned  to  hold 
pleas  in  Her  Majesty's  Court  of  the  Bench,"  €ir  wthe 
Exchequer^  "  before  the  Right  Honourable  Sir  Frede- 
rick Pollock,  Knight,  ChieS  Baron  of  Her  Majesty's 
Court  of  Exchequer,"]  come  the  parties  within  men- 
tioned by  their  respective  attorneys  within  mentioned, 
and  a  jury  of  the  within  county  [or  "  city"],  being 
summoned,  abo  come,  who,  being  sworn  to  try  the 
matters  in  question  between  the  said  parties  upon 
their  oath,  say,  that  [S^c,  state  the  affirmative  or 
negative  of  the  issue  as  it  is  found  for  the  plainHff, 
and  in  the  terms  adopted  in  the  pleading.']  ^Jf 
there  be  several  issues  joined  and  triedy  then  say 
<<  as  to  the  first  issue  within  joined  upon  their  oath 
say  that"  (SfC.  state  the  affirmative  or  negative  of  the 
issue  as  found  for  plaintiff*,)  "  and  as  to  the  second 
issue  within  joined,  the  jury  aforesaid  upon  their  oath 
say,  that"  (^c.  so  proceed  to  state  the  finding  of  the 
jury  on  all  the  issues.)]  [Conclude  with  an  assess- 
ment of  the  damages,  thus:]  And  they  assess  the 
damages  of  the  plaintiff  on  occasion  of  the  premises 
within  complained  of  by  him,  over  and  abore  his 
costs  of  suit,  to  £  ,  and  for  those  coats  to  40s. 

Therefore,  &g. 
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4. — Thb  LiKSy  where  the  Cause  is  tried  at  the 

Assizes. 

Afterwards,  on  the  daj  of  ,  a.d. 

(the  commission  day  of  the  assizes),  at  in  the 

countj  [or  "  city"]  of  ,  before  Sir  ,  Knight, 

and  Sir  ,  Knight,  Justices  of  our  said  Ladj  the 

Queen,  assigned  to  take  the  assizes  in  and  for  the 
within  county  [or  "  city  and  county,"  or  "  town  and 
county,"  as  the  case  may  be\  come  the  parties  within 
mentioned  by  their  respective  attorneys  within  men- 
tioned; and  a  jury  of  the  said  county  [or  '^city  and 
county,"  or  "  town  and  county,"  as  the  case  may  Ae,] 
being  summoned,  also  come,  who,  being  sworn  to  try 
the  matters  in  question  between  the  said  parties,  upon 
their  oath  say  that  [Sfc,  state  the  negative  or  affirm^ 
alive  of  the  issue  as  it  is  found  for  the  plaintiff,  and 
in  the  terms  adopted  by  the  pleading.^  [If  there  be 
several  issues  Joined  and  tried,  then  say  ''  as  to  the 
first  issue  within  joined,  upon  their  oath,  say,  that" 
{SfC,  state  the  affirmative  or  negative  of  the  issue 
as  it  is  found  for  the  plaintiff),  ''and  as  to  the 
second  issue  within  joined,  the  jury  aforesaid,  on  their 
oath  aforesaid  say,  that"  (A'C,  so  proceed  to  state  the 
finding  of  the  jury  on  all  the  issues)."]  [  Conclude 
with  stating  an  assessment  of  the  damages,  thus:'] 
And  they  assess  the  damages  of  the  plaintiff  on  occa- 
sion of  the  premises  within  complained  of  by  him,  over 
and  above  his  costs  of  suit,  to  &  ,  and  for  those 

costs  to  40<.    Therefore,  &c. 


5. — ^FORM  OF  A  JUDOMEITT  FOR  PlAIKTIFF  OU  a 

Verdict  in  a  Town  Cause. 

[Copy  the  Nisi  Prius  record  and  then  proceed 
thus :  J  Afterwards,  on  the  day  of  in  the 

year  of  our  Lord  [j^^P  9f  signing  final  judg- 

ment'] come  the  parties  aforesaid,  by  their  respective 
attorneys  aforesaid  [or  as  the  case  may  be,  if  they  have 
not  appeared  by  attorneys],  and  the  Right  Honour- 
able John  Lord  Campbell,  Her  Majesty's  Chief  Justice 
assigned  to  hold  pleas  in  the  Court  of  our  Lady  the 
Queen  before  the  Queen  herself  [or  if  in  the  Common 
Pleas ''  the  Bight  Honourable  Sir  John  Jervis,  Knight, 
Her  Majesty's  Chief  Justice  assigned  to  hold  pleas 
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in  Her  M^eeh^s  Court  of  the  Bench,  or-i/in  tke  Ex- 
chequer "  tie  RiRht  Hononrable  Sir  Frederick  PoUock, 
Knight,  Chief  Baroa  of  Her  Majestj'a  Court  of  Ex- 
chequer," or  "  the  Honourable  Sir  ,  Knight, 
before  whom  the  »aid  issue  was  {or  "issues  were") 
tried  in  the  absence  of  Her  Majesty's  Ciiief  Jnetioe," 
8(0.,  a$  the  case  may  be"],  hath  sent  hither  his  record 
had  before  him  in  these  words  :  Afterwards  [&c.  eopg 
the  postea].  Therefore  it  is  considered  that  the  plain- 
tiff do  recover  against  the  defendant  the  said  mooeTs 
hj  the  jurors  aforesaid  in  form  aforesaid  assessed  [or 
if  the  action  he  in  debt  and  the  jury  do  notatteu  the 
debt,  but  only  the  damage*  and  forty  tkiUingt  eottt. 
then  lay  "  do  recover  against  the  defendant  the  said 
debt  of  ,  and  the  moneys  by  the  jurors  aforesaii] 
in  form  aforesaid  assessed"];  and  also  £  for  bis 
costs  of  suit  by  the  court  here  adjudged  of  increase  to 
the  plaintiff,  which  said  moneys  and  costs  {^or  "debt, 
damages  and  costs"]  in  the  whole  amount  to  £ 

[In  the  marffin  of  the  roll,  oppofite  the  vordi 
"Therefore  it  is  considered,"  wri(e"  Judgment  signed 
the  day  of  a.1>.  ,"  itating  the  day 

of  tigning  the  judgment.^ 


6. — The  like,  in  a  Cause  tried  at  the  Assise*. 
[_0>pg  the  Niti   Priut  record,  and  then  proceed 
thu*:"]  Aflerwards,  on  the  day  of  in  the 

year  of  our  Lord  {day  of  tigning  final  judgment), 
come  the  parties  aforesaid,  by  their  respective  attorney! 
aforesaid  {or  a*  the  case  may  be);  and  Sir  , 

Knight,  and  Sir  ,  BJiight,  justices  of  oar  Lady 

the  Queen  assigned  to  take  the  assizes  in  and  for  the 
said  county  [or  "  city  and  county,"  &c.,  at  the  eaie 
may  be],  before  whom  the  said  issue  was  [or  "  issues 
were"]  tried,  have  sent  hither  their  record  had  before 
them  in  these  words.  Afterwards,  &c.  ICoiteludeat 
directed  in  the  preceding  form"}. 


7. — Fork  of  an  Issde  where  it  is  directed  to  be 

tried  by  the  Sheriff,  &c. 

[Commence  the  iiiue  at  in  the  Form  No.  I,  abcte 

prescribed.     Then  copy  all  the  pteadingt,  and  after 
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ike  Joinder  of  issue  proceed  as  follows  :]  And  for- 
asmach  as  the  sum  sought  to  be  recovered  in  this  suit, 
and  indors^  on  the  said  writ  of  summons,  does  not 
exceed  20/.,  hereupon  on  the  day  of  in 

the  year  (teste  of  writ  of  trial),  pursuant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff 
[or  **  the  judge  of  ,  being  a  court  of  record  for 

the  recovery  of  debt  in  the  said  county,"  as  the  case 
may  he\  is  commanded  that  he  summon  twelve,  &c., 
who  neither,  &c.,  who  shall  be  sworn  truly  to  try  the 
issue  [or  *' issues"]  above  joined  between  the  parties 
aforesaid,  and  that  he  proceed  to  try  such  issue  [or 
'^issues"]  accordingly;  and,  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  court  here  what 
shall  have  been  done  by  virtue  of  the  writ  of  our 
Lady  the  Queen  to  him  in  that  behalf  directed,  with 
the  finding  of  the  jury  thereon  indorsed,  on  the 
day  of  ,  &c. 


8. — ^FoRM  OF  A  Writ  op  Trial  before  the 

Sheriff,  &c. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith,  to  the  sheriff  of  ,  [or  **  to  the  judge 

of  ,  being  a  court  of  record  for  the  recovery  of 

debt  in  our  county  of  ,"  as  the  case  may  be,] 

greeting :  Whereas  A.  B.,  in  our  Court  of  Queen's 
Bench  [or  *' Common  Pleas,"  or  *' Exchequer  of  Pleas," 
as  the  case  may  be"]  at  Westminster,  on  the  {date 

of  first  writ  of  summons)  day  of  ,  in  the  year 

of  our  Lord  impleaded  C  D.  in  an  action  for 

[he,  here  recite  the  declaration  in  the  past  tense"}, 
and  the  plaintiff  claimed  £  :  And  whereas  the 

defendant  on  the  {date  of  plea)  day  of 

last,  by  his  attorney  (or,  as  the  case  may  be,) 

came  into  our  said  court,  and  said  [&c.  here  recite  the 
pleas  and  pleadings  to  the  joinder  of  issuel :  And 
whereas  the  sum  sought  to  be  recovered  in  the  said 
action,  and  indorsed  on  the  writ  of  summons  therein, 
does  not  exceed  20/. ;  and  it  is  fitting  that  the  issue 
[or  **  issues"]  joined  as  aforesaid  should  be  tried 
before  you  the  said  sheriff  [or  **  judge,"  as  the  case 
may  be\  :  We,  therefore,  pursuant  to  the  statute  in 
such  case  made  and  provided,  command  you  that  you 
do  summon  twelve  fi^  and  lawful  men  of  your  county 
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dnlj  qualified  according  to  law,  who  are  in  Dowise 
akin  to  the  plaintiff  or  to  the  defendant,  who  ehall  be 
sworn  dulj  to  trj  the  said  iasne  [or  **  isenea"]  joineti 
between  the  parties  aforesaid,  and  that  joa  proceed  to 
try  sach  issue  \_or  ^Mssues"]  accordingly;  and  when 
the  same  shall  have  been  trid  in  manner  aforesaid  we 
command  you  that  you  make  known  to  as  [or  in  ike 
Common  PlecLS  **•  to  our  justices^"  or  in  the  Ezehequer 
"  to  the  barons  of  onr  said  Exchequer,"  eu  the  eau 
may  ^],  at  Westminster,  what  shall  have  been  done 
by  virtue  of  this  writ,  with  the  finding  of  the  juiy 
hereon  indorsed,  on  the  day  of  nexL 

Witness  [name  of  the  Chief  Justice^  or  of  ike 

Chief  Baron,  tf  the  action  m  in  the  Exchequer']  at 
Westminster,  the  day  of  in  the  year  or  our 

LfOrd  • 


9. — ^FoRM  OF  Ini>orsement  on  the  Writ  of  Trial  of 

the  Verdict. 

Afterwards,  on  the  day  of  ,  in  the  jear 

of  our  Lord  [cfay  of  trial]  before  me,  sheriff 

of  the  county  of  ,  [or  "judge  of  the  court  of 

"]  came  as  well  the  within-named  plaintiff  as 
the  within-named  defendant,  by  their  respective  attor- 
neys within  named,  [or,  as  the  case  may  be,']  and  the 
jurors  of  the  jury  by  me  duly  summoned,  as  within 
commanded,  also  came,  and  being  duly  sworn  to  try 
the  issue  [or  "issues"]  within  mentioned  on  their 
oath,  said  that  [&c.  here  state  the  finding  of  the  jury 
as  in  a  postea  on  a  trial  at  Nisi  Prius']^ 

The  answer  to  S.  S,,  sheriff. 


10. — The  like,  in  case  a  Nonsuit  takes  place. 

[^FVoeeed  as  in  the  above  form,  but  after  the  words 
"  duly  sworn  to  tiy  the  issue  within  mentioned,"  pro- 
ceed as  follows ;]  and  were  ready  to  give  their  ver* 
diet  in  that  behalf;  but  the  plaintiff  being  solemnlj 
called,  came  not^  nor  did  he  further  prosecute  his  said 
suit  against  the  defendant. 
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11. — Foax  OF  JuDOXEKT  for  the  Plaintiff  after  Trial 

before  the  Sheriff. 

rCopy  the  issue^  and  then  proceed  as  follows:'] 
ArierwardB,  on  the  daj  of  in  the  year  of 

oar  Lord  [_daj/  of  signing  Jinal  judgment"], 

come  the  parties  aforesaid,  bj  their  respective  attor- 
neys aforesaid  [a«  the  case  may  he\  and  the  said 
sheriff  [or  '^  judge,"  as  the  case  may  &?],  before  whom 
the  said  issue  [or  'Mssues"]  came  on  to  be  tried,  hath 
sent  hither  the  said  last-mentioned  writ,  with  an  in- 
dorsement thereon,  which  said  indorsement  is  in  these 
w'ords :  to  wit  [copy  the  indorsement"].  Therefore  it 
ia  considered,  &c.  f conclude  as  in  other  cases.  See 
the  form  supra,  No,  5.] 


WRITS  OF  EXECUTION. 

No.  1. — Wbit  of  Fieri  Facial  on  a  Judgment  for 

Plaintiff. 

Victoria,  hj  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

command  you,  that  [If  sued  out  of  the  Court  of 
Exchequer y  say  **  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and**]  of  the  goods  and  chattels 
of  C.  D.  in  your  bailiwick  you  cause  to  be  made 
£  [the  amount  of  all  the  moneys  recovered  by 

the  Judgment']  which  A.  B.  lately  in  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be]  recovered  against  him, 
whereof  the  said  C,  D,  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of  in 

the  year  of  our  Lord  (a),  on  which  day  the  (a)  The  day 

judgment  aforesaid  was  entered  up,  and  have   that  Judirmeiit*^* 
money,  TTith  such  interest  as  aforesaid,  before  us  [or  wat  entered 
in  the  Common  Pleas  "  before  our  justices,"  or  in  the  SfedupVrfor 
Exchequer   "before  the  barons  of  our  Exchequer,"  o*JJ^"*' 
as  the  case  may  be],  at  Westminster  immediately  after  lus,  saf 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B.,  '^^^  "*• 
and  that  you  do  all  such  things  as  by  the  statute  octobtr^in 
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the  T6ttr  of 
our  Lord 
18S8,"  omit- 
ting  the 
words  '*  on 
which  day 
the  Judg- 
ment afore- 
•aid  was  en- 
tered np." 


FORKS  OF  PROCEEDINGS. 

passed  in  t]>e  second  year  of  our  reign  you  are  autho- 
rized and  required  to  do  in  this  behalf.  And  in  what 
manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  [or  in  the  Common  Pleas  "to  our  jas- 
tices,"  or  in  the  Exchequer  "  to  the  barons  of  oor 
Exchequer,"  as  the  case  may  be\  at  Westminster, 
immediately  af^r  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness,  at  Westminster 

the  day  of  in  the  year  of  our  Lord 


(a)  The  day 
on  which  the 
judgment 
was  entered 
up,  or  If 
entered  up 
prior  to  the 
1st  of  Octo- 
ber, 1838,  say 
"  ttom  the 
1st  day  of 
October  in 
the  year  of 
our  Lord 
1838,  omit- 
ting the 
words  *'  on 
which  day 
the  Judg- 
ment afore- 
said was 
entered  ap.** 


No.  2. — Writ  of  Fieri  Facias  on  a  Judgment  for 

Defendant. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;   to  the  sheriff  of  greeting.     We 

command  you,  that  you  cause  to  be  made  [If  sued  out 
of  the  Court  of  Exchequer^  "  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  cause  to  be  made"]  of  the  goods 
and  chattels  in  your  bailiwick  of  A.  B,  £  ,  which 
lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  he\ 
were  awarded  to  C  D.,  for  the  costs  of  defence  in  an 
action  lately  prosecuted  in  our  said  court  by  the  sud 
A.  B,  against  the  said  C.  />.,  whereof  the  said  A.  B, 
is  convicted,  together  with  interest  on  the  said  sum  at 
the  rate  of  four  pounds  per  centum  per  annum  from 
the         day  of  in  the  year  of  our  Lord         (a), 

on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  you  that  money  before  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
"  before  our  barons,"  as  the  case  may  he\  at  West- 
minster, immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  C  D.  ;  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in  this 
behalf.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  [or  in  the  Common 
Pleas  "to  our  justices,"  or  in  the  Exchequer  "  to  the 
barons  of  our  Exchequer,"  as  the  case  may  6e],  at 
Westminster,  immediately  af^er  the  execution  hereof, 
and  have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord 
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No.  3. — Writ  op  Fieri  Facias  on  a  Rale  for  Pay- 
ment of  Money. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Qaeen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

cominand  you,  that  [7/*  sued  out  of  the  Court  of 
Exchequer^  say  **We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
jon  enter  the  same,  and"]  of  the  goods  and  chattels 
of  C  2).  in  your  bailiwick  you  cause  to  be  made 
£f  which  lately  in  our  Court  of  Queen's  Bench 

\ar  **  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  cls 
the  case  may  be\  by  a  rule  of  our  said  court  dated 
the  day  or  a.d.  were  ordered  to  be 

paid  by  the  said  C.  D,  to  A.  B.;  and  that  of  the  said 
goods  and  chattels  of  the  said  C,  D,  in  your  bailiwick 
yoa  fnrther  cause  to  be  made  interest  upon  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our  Lord 

(a),  on  which  day  the  said  rule  was  made,  and  („)  j^^  ^ar 
haTe  that  money,  together  with  such  interest  as  afore-  on  which  the 
said,  before  us  [or  in  the  Common  Pleas  "  before  our  made!^or  if 
justices,"  or  in  the  Exchequer  "before  the  barons  of  'rtort*?he* 
onr  Exchequer,"  as  the  case  may  be"],  at  Westminster,  ut  of  octo- 
immediately  after  the  execution  hereof,  to  be  rendered  II  ftiJ^ie**^ 
to  the  said  A.  B, ;  and  that  you  do  all  such  things  as  lat  daj  of 
by  the  statute  passed  in  the  second  year  of  our  reign  Ibeycwof 
yoa  are  authorized  and  required  to  do  in  this  behalf,  our  Lord 
And  in  what  manner  you  shall  have  executed  this  our  ting  the"'^ 
writ  make  appear  to  us  [or  in  the  Common  Pleas  "to  ™d« " «> 
our  justices,"  or  in  the  JSxchequer  "to  the  barons  of  thetaidniie 
our  Exchequer,"  as  the  case  may  be\  at  Westminster,  ^»« »•*••' 
immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


M 


No.  4. — ^Wbit  of  Fieri  Facias  on  a  Rule  for  Pay- 
ment of  Money  and  Costs. 

Victoria,  by  the  grace  of  Gk)d  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.    We  com- 

mand yon,  that  [/jr  sued  out  of  the  Court  of  Ex^ 
chequer^  say  "  We  command  you,  that  you  omit  not 
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(a)  The  day 
on  which  the 
cost!  were 
taxed.    If 
the  cotti 
were  taxed 
after  the 
rule  made, 
and  you  leek 
toreeorerin- 
tereat  on  the 
prlocipal 
money  fh>m 
the  date  of 
the  latter, 
you  must 
alter  the 
ftormae* 
cordinfly. 


by  reason  of  any  liberty  of  your  county,  bat  thai  joa 
enter  the  same,  and"]  of  the  goods  and  chattels  ol 
C,  D.  in  your  bailiwick  yon  cause  to  be  made 
£  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  at 
the  case  may  6e,]  by  a  rule  of  our  said  court  dated 
the  day  of         in  the  year  of  our  Lord         were 

ordered  to  be  paid  by  the  said  C  Z>.  to  A,  B^  togedier 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  have  been  taxed  and  allowed  by  our  said 
court  at  £  ;   and  that  of  the  said  goods  and 

chattels  of  the  said  C.  D,  in  your  bailiwick  you  further 
cause  to  be  made  interest  upon  the  said  two  seTcral 
sums  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  in  the  year  of  our 

Lord  (a),  and  have  those  moneys,  together  vrith 

such  interest  as  aforesaid,  before  us  [or  in  the  Common 
Pleas  "befoi-e  our  justices,"  or  in  the  Exchequer 
"before  the  barons  of  our  Exchequer,"  as  the  case 
may  6e,]  at  Westminster,  immediately  after  the  execu- 
tion hereof,  to  be  rendered  to  the  said  A,  B. ;  and  that 
you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf.  And  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  the  Common  Fleas  "  to  our  justices,  or  in 
the  Exchequer  "  to  the  barons  of  our  Exchequer,"  as 
the  case  may  be,']  at  Westminster,  immediately  after 
the  execution  hereof  and  have  you  there  then  this 
writ.     Witness  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 


No.  6. — ^Writ  of  Fieri  Facias  on  a  Rule  for  Pay- 
ment of  Costs  only. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Exchequer,  say 
^*We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and  "J  of  the  goods  and  chattels  of  C  D,  in 
your  bailiwick  you  cause  to  be  made  £  £ot  certain 
costs  which  by  a  rule  of  our  Court  of  Queen's  Bench 
[or  << Common  Pleas,"  or  '^Exchequer  of  Pleas,"  as 
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the  ease  may  6«,]  dated  the  day  of  in  the 

year  of  oar  Xiord  were  ordered  to  be  paid  by  the 

said  C.  D.  to  A,  B,,  which  said  costs  have  been  taxed 

and  allowed  by  our  said  conrt  at  the  said  sum,  and 

that  of  the  said  goods  and  chattels  of  the  said  C,  D. 

in  your  bailiwick  you  further  cause  to  be  made  interest 

upon  the  said  sum  at  the  rate   of  four  pounds  per 

centum  per  annum  from  the        day  of       in  the  year 

of  our  Lord  (a),  and  have  that  money,  together  (a)  The  day 

with  such  interest  as  aforesaid,  before  us  \or  in  the  Tt,^^^^^^^"" 

Conation  Pleas  "before  our  justices,"  or  in  the  £x'  taxed,  or  if 

ekequer  "  before  the  barons  of  our  Exchequer,"  as  the  bMiTmore 

ease  may  &e,]  at  Westminster,  inmiediately  after  the  |^*"  <>°«  ^- 

execution  hereof,  to  be  rendered  to  the  said  A,  B. ;  day  on'whtch 

and  that  you  do  all   such  things  as  by  the  statute  <heiaatai- 

,    .     «'.  J  i»     °  •      "^  locator  wa» 

passed  m  the  second  year  of  our  reign  you  are  au-  made. 
thorized  and  required  to  do  in  this  behalf.  And  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  "  to  our 
justices,"  or  in  the  Exchequer  "  to  the  barons  of  our 
Exchequer,"  as  the  ease  may  be,"]  at  Westminster,  im- 
mediately after  the  execution  hereof  and  have  you 
there  then  this  writ.    Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  6. — Writ  of  Fieri  Facias  on  a  Judgment  of 
an  Inferior  Court  removed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  r/jT  sued  out  of  the  Court  of  Ex^ 
chequer^  say  '*  We  command  you,  that  you  omit  not, 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and"]  of  the  goods  and  chattels  of 
C  2>.  in  your  bailiwick  yon  cause  to  be  made  £ 
which  A,  B.  lately  in  [insert  the  style  of  the 

court,]  by  the  judgment  of  the  said  court,  recovered 
against  the  said  C  X>.  whereof  the  said  C,  D.  is  con- 
victedy  and  which  judgment  was  afterwards,  on  the 

day  of  in  the  year  of  our  Lord 

removed  into  our  Conrt  of  Queen's  Bench  [or  *'  Com- 
mon Fleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 
may  6e,]  by  virtue  of  an  order  of  that  our  said  court. 
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[or  ^*  of  one  of  the  jastices  of  that  our  tttd 

court,"  as   the  ease  may  be^'\  in  pursaance  of  the 

statute  in  such  case  made  and  provided,  and  the  costs 

attendant  upon  the  application  for  the  said  order  and 

upon  the  said  removal  were,  on  the  daj  of 

in  the  year  of  our  Lord  ,  taxed  and 

allowed  bj  our  said   Court  of  Queen's   Bench,  [or 

"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 

case  may  6e,]  at  &  ;  and  we  further  command 

jou,  that  of  the  said  goods  and  chattels  of  the  said 

(7.  D.  in  your  bailiwick  you  further  cause  to  be  made 

(«)  Thecotta  the  said  £  (a),  together  with  interest  on  the 

upon  the       Said  two  Several  sums  at  the  rate  of  four  pounds  per 

th?judJinent  ^^^'^^^^"^  P®^  annum  from  the  said  day  of 

out  of  tSe      in  the  year  of  our  Lord  (b)  ;  and  that  you 

Coait  into     ^^^^  ^^^  money,  with  such  interest  as   aforesaid, 

the  Superior  before  US  [or  in  the  Common  Pleas  '*  before  our  jus- 

rt^Th  d      ^i<5es,"  or  in  the  Exchequer  "  before  the  barons  of  onr 

on  which  the  Exchequer,"  as  the  case  may  &e,]  at  Westminster,  im- 

molaTwrne    "^©^^^^t^ly  *^r  the  execution  hereof,  to  be  rendered 

taxed.  to  the  said  A,  B, ;  and  that  you  do  all  such  things  as 

by  the  statute  passed  in  the  second  year  of  our  reign 

you  are  authorized  and  required  to  do  in  this  behalf. 

And  in  what  manner  you  shall  have  executed  this 

our  writ  make  appear  to  us  for  tit  the  Common  Pleas 

"  to  our  justices,"  or  in  the  Exchequer  "  to  the  barons 

of  our  Exchequer,"  as  the  case  may  6e,]  at  W^i- 

minster,  immediately  after  the  execution  hereof  and 

have  you  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord 


No.  7. — ^Writ  of  Fieri  Facias  on  a  Rule  or  Order 
for  Payment  of  Money  made  in  an  Liferior  Court, 
and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith.  We  command  you  that  [If  sued  out  of 
the  Court  of  Exchequer^  say  "We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and"]  of  the 
goods  and  chattels  of  C  D.  in  your  bailiwick  you 
cause  to  be  made  £  ,  which  lately  in 

[insert  the  style  of  the  court\  by  a  rule  [or  "  order"] 
of  the  said  court,  entitled,  [as  the  case  may  ^,  J 
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were  by  the  said  court  ordered  to  be  paid  by  the 

said  C,  D.  i/Q  A.  B.\   and  which  rule  [or  "  order "] 

was  afterwards,  on  the  day  of  in  the 

year  of  our  Lord  ,  removed  into  our  Court  of 

Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 

of  Pleas,"  at  the  case  may  ^c],  by  virtue  of  an  order 

of  that  our  said  court,  [or  "  of  ,  one  of  the 

justices  of  that  our  said  court,"  as  the  case  may  5e,] 

in  pursuance  of  the  statute  in  that  case  made  and 

provided,  and  the  costs  and  charges  attendant  upon 

the  application  for  the  said  last-mentioned  order  and 

upon  the  said  removal  were,  on  the  day  of 

in  the  year  of  our  Lprd  ,  taxed  and  allowed  by 

our  said  Court  of  Queen's  Bench  [or  "  Common  Pleas" 

or   "Exchequer  of  Pleas,"  as  the  case  may  A«,l 

at  £  ;  and  we  fiirther  command  you,  that  of 

the  said  goods  and  chattels  of  the  said  C  D,  in  your 

bailiwick  you  further   cause  to  be  made  the   said 

£  (a),  together  with  interest  on  the  said  two  (a)  Thecotto 

several  sums  at  the  rate  of  four  pounds  per  centum  JiJ^J^'o*?* 

per  annum  from  the  said  day  of  (6),  and  the  inferior 

that  you  have  those  moneys,  with  such   interest  as  SlTsu^Jrior 

aforesaid,  before  us  \or  in  the  Common  Pleas  "  be-  Court. 

fore  our  justices,"  or  in  the  Exchequer  "before  the  (»)  ThejJay 

,  X  W     -t  ft  ^r  ^ JL^  T   -.i.   on  which  the 

barons  of  our  Exchequer,"  as  the  case  may  6e,  J  at  eoiti  of  re- 
Westminster,  immediately  after  the  execution  hereof,  ^J^f^^* 
to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  all  infeHor 
Buch  things  as   by  the  statute  passed  in  the  second  S?"?u*Arior 
year  of  our  reign  you  are  authorized  and  required  court  were 
to  do  in  this  behalf.     And  in  what  manner  you  shall  *"*^' 
have  executed  this  our  writ  make  appear  to  us  [or  in 
the  Common  Pleas  "  to  our  justices,"  or  in  the  Ex- 
chequer "  to  the  barons  of  our  Exchequer,"  as  the 
case  may  be,']  at  Westminster,  immediately  after  the 
execution  hereof,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  8. — Wbit  of  Fiebi  Facias  on  a  Rule  or  Order 
for  Payment  of  Money  and  Costs  made  in  an  In- 
ferior Court,  and  removed  into  one  of  the  Supe- 
rior Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sbcoriff  of  greeting.    We  com- 
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mand  jou,  that  [ar^  If  sued  out  of  the  Court  of  Em- 
chequer^  say  ^*  We  command  jou,  that  jou  omit  not 
by  reason  of  any  liberty  of  jour  county,  but  that  you 
enter  the  same,  and"]  of  the  goods  and  chattela  of 
C  2>.  in  your  bailiwick  you  cause  to  be  made  £ 

which  lately  in  Li^^^^  ^^  '^^  ^f  '^  court\ 

by  a  rule  [or  '<  order ^  of  the  said  court,  entitled, 
[as  the  case  may  6e,]  were  by  the  said  court  ordered 
to  be  paid  by  the  said  C.  D.  to  A,  B^  and  also  £ 


for  the  costs  of  the  said  rule  [or  ''  order"]  by  the 
court  also  ordered  to  be  paid  by  the  said  C  D.  to  the 
said  A.  B, ;  which  said  rule  [or  '^  order"]  was  after- 
wards, oa  the  day  of  in  the  year  of  our 
Lord  ,  removed  into  our  Ck>urt  of  Queen's  Bench 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  6e,]  by  an  order  of  Uiat  our  said  court 
[or  ''of  one  of  the  justices  of  that  our  court*" 
as  the  case  may  be^']  in  pursuance  of  the  stiitute  in 
such  case  made  and  provided  ;  and  the  costs  and 
charges  attendant  upon  the  application  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were^ 
on  the  day  of  in  the  year  of  our  Lord  , 
taxed  and  allowed  by  our  said  Court  of  Queen's  B^ich 
[or  "  Common  Pleas>"  or  "  Exchequer  of  Pleas,"  as 
the  ease  may  be^]  at  £  ;  and  we  further  command 
you,  that  of  the  said  goods  and  chattels  of  the  said 
C.  J},  in  vour  bailiwick  you  further  cause  to  be  made 
(a)  Theeoata  the  Said  X  (a),  together  with  the  interest  on  the 
the'mie  ft^m  ^^^  three  several  sums  at  the  rate  of  four  pounds  per 
the  Inferior    ceutum  per  annum  from  the  said             day  of 

the^su^rior   ^^  ^^  7^^  ^^  ^^^  Lord  (6),  and  that  you  have 

Court.  those  moneys,  with  such  interest  as  aforesaid,  before 

on  wwchli  us  [or  in  the  Common  Pleas  "before  our  justices,"  or 
ooiti  of  re-  *  in  the  Exchequer  "  before  the  barons  of  our  Exche- 
mie  from**  QWCT,"  as  the  casc  may  fte,]  at  Westminster,  inune- 
the  Inferior    diately  after  the  execution  hereof,  to  be  rendered  to 

fhe^suSSw  *^®  ®*^^  ^-  ^'  5  *°^  ^^^  7^^  ^^  *^  ®^^  things  as  by 
Court  were     the  Statute  passed  in  the  second  year  of  our  reign  yon 

^"*^'  are    authorized  and  required  to  do  in  this   behalf. 

And  in  what  manner  you  shall  have  executed  this  our 

writ  make  appear  to  us  [or  in  the  Common  Pleas  "  to 

our  justices,"  or  in  the  Exchequer  ^  to  the  barons  of 

our  Exchequer,"  as  the  ease  may  6e,]  at  Westminster, 

immediately  afier  the  execution  hereof,  and  have  you 

there  then  this  writ.     Witness  at  Westmiasler, 

the  day  of  in  the  year  of  our  Lord 
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No.  9. — ^WiUT  OF  Elegit  on  a  Judgment  for 

Plftintiff. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  meeting.     Whereas 

A,  B.y  lately  in  our  Court  of  Queen's  Bench   [^or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  fte,]  by  the  judgment  of  the  same  court  re- 
covered against  C  D.  £  [the  amount  of  all 
the  moneys  recovered  hy  the  judgment^  whereof  the 
said  C  Z>.  is  convicted,  and  afterwards  the  said  A,  B. 
came  into  our  said  court,  and  according  to  the  form  of 
the  statutes  in  such  case  made  and  provided,  chose  to 
be  delivered  to  him  all  the  goods  and  chattels  of  the 
said  C  2>.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  youiw  bailiwick,  as  the  said  C,  D.  or  any 
person  in  trust  for  him  was  seised  or  possessed  of  on 
the          day  of          in  the  year  of  our  Lord  (a),  («)  The  dar 
on  which  day  the  judgment  aforesaid  was  entered  up,  on  which  the 
or  at  any  time  afterwards,  or  over  which  the  said  wa/enteied 
C  D.  on  that  day,  or  at  any  time  afterwards,  had  any  ^p* 
disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof^ 
to  him  and  to  his  assigns,  according  to  the  form  of  the 
said  statutes,  until  the  said  sum,  together  with  interest 
thereon  at  Ihe  rate  of  four  pounds  per  centum  per 
annum  from  the            day  of            in  the  year  of  our 
Lord             (6),  shall  have  been  levied.    Therefore  (6)  The  dajr 
we  command  you,  that,  \_If  sued  out  of  the  Court  of  JJdImrat'*** 
Exchequer,  say  "Therefore  we  command  you,  that  wm entered 
vou  omit  not,  by  reason  of  any  liberty  of  your  county,  SejJd^JJJ 
but  that  you  enter  the  same  and"]  without  delay,  you  wMratered 
cause  to  be  delivered  to  the  said  A,  B,  by  a  reasonable  t^e^ut'o? 
price  and  extent  all  the  goods  and  chattels  of  the  said  {^if  *^' 
C.  D,  in  your  bailiwick,  except  his  oxen  and  beasts  of  <*  ftom  tL 
the  plough,  and  also  all  such  lands,  tenements,  recto-  oJtJjJ^^ 
ries,  tithes,  rents  and  hereditaments,  including  lands  the  year  of 
and  hereditaments  of  copyhold  or  customary  tenure,  igj^ 
in  your  bailiwick,  as  the  said  C  D,  or  any  person  in 
trust  for  him  was  seised  or  possessed  of  on  the  said 


op, 
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(«)  Th«  dfty  day  of  (a\  or  at  an j  time  afWwardB»  or 

Judgment  ^^*  ovoF  which  the  Bald  C  D.  on  that  day,  or  at  any  time 
WM  enterad  afterwardd,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  lor 
his  own  benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A.  B.  bs  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  £  ,  together  with  interest  as 

aforesaid  shall  have  been  levied.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  [or  in  the  Common  Pleas  ''to  our  justices," 
or  in  the  Exchequer  ''to  the  barons  of  our  Exchequer," 
as  the  case  may  6«,]  at  Westminster,  immediately  afler 
the  execution  hereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  •  , 


No.  10.— Writ  of  Elegit  on  Rule  for  Payment 

of  Money. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     Whereas 

lately  in  our  Court  of  Queen's  Bench,  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  c€ue  ma^  6r,] 
by  a  rule  of  the  said  court,  dated  the  day  of 

in  the  year  of  our  Lord  the  sum  of 

£  was  ordered  to  be  paid  by  C  D.  to  A.  B. 

and  afterwards  the  said  A.  B,  came  into  our  said  court 
and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C  Z>.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C.  Z).,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  in 

(A)  The  dfty   the  year  of  our  Lord  {h\  on  which  day  the  aaid 

ruirw*?  ****  ^^^^  ^*8  made,  or  at  any  time  afterwards,  or  over 
nude.  which  the  said  C.  D.  on  that  day,  or  at  any  time  after- 
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rds,  had  any  disposing  power,  which  he  might,  with- 
out the  asseDt  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum, 
together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said 
day  of  in  the  year  of  our  Lord  (a),  shall  ^^^^^^ 

have  been  levied  :  Therefore  we  command  you,  that  f^i«  ^m 
[If  sued  out  of  the  Court  of  ExchequeVySay  "There-  ^ 
fore  we  command  you,  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  without  delay  you  cause  to  be  delivered 
to  the  said  A»  B,^  by  a  reasonable  price  and  extent;  all 
the  goods  and  chattels  of  the  said  C,  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C,  />.,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of        (a), 

or  at  any  time  afterwards,  or  over  which  the  said  C  Z>. 
on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  bis  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A.  B,  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said 
&  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  \or  in 
the  Common  IHeas  '^  to  our  justices,"  or  in  the  Ex- 
chequer "  to  the  barons  of  our  Exchequer,"  as  the  case 
may  be\  at  Westminster,  immediately  after  the  exe- 
cution hereof,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


P. 
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No.  11. — Wbit  of  Eli^git  on  a  Role  for  Pajment  of 

Money  and  Costs. 

Victoria,  by  the  grace  of  Grod  of  the  United  King* 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith;  to  the  sheriff  of  greeting.     Whereas 

lately  in  our  Court  of  Queen's  Bench  [or  **  Codihmii 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  ease  may  be\ 
by  a  rule  of  the  said  courts  dated  the  day  of 

in  the  year  of  our  Lord  the  sum  of  £ 

was  ordered  to  be  paid  by  C  D,  to  A.  B^  together 
with  certain  costs  in  the  said  rnle  mentioned,  whieh 
said  costs  were  aflerwards,  on  the  day  of 

in  the  year  of  oar  Lord  taxed  and  allowed  bj 

our  said  court  at  £  ;  and  afterwards  the  said 

A,  B.  came  into  our  said  court,  and,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  cfaattela 
of  the  said  C  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C  D^j  or 
any  one  in  trust  for  him»  was  seised  or  possessed 
of  on  the  day  of  in  the  year  of  our 

(a)  The  daj    Lord  (a),  or  at  any  time  afterwards,  or  over 

cofu'llr  uie^*  which  the  said  C.  D.  on  that  day,  or  at  any  time 
rule  wen  afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and 
to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments  respectively,  acccx'ding  to  the 
nature  and  tenure  thereof,  to  him  aiid  to  his  assigns, 
until  the  said  two  several  sums,  together  with  interest 
upon  the  same  at  the  rate  of  lour  pounds  per  oentem 
per  annum  from  the  said  day  of  in  the 

year  of  our  Lord  (a),  shall  have  been  levied : 

Therefore  we  command  you,  that  [J/  sued  out  of  tie 
Court  of  Exchequer^  say  ''Thererore  we  commaad 
you,  that  you  omit  not  by  reason  of  any  liberty  of  yonr 
county,  but  that  you  enter  the  same,  and  "J  without 
delay  you  cause  to  be  delivered  to  the  said  A.  B^  by 
a  reasonable  price  and  extent,  all  the  goods  and  chat- 
tels of  the  said  C.  2>.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or 
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cnBtommry  tenure,  in  jonr  bailiwick,  as  the  said  C  D., 
or  anj  pcorson  in  trust  for  him,  was  seised  or  possessed 
of  on  the  said  day  of  {a\  or  at  any  time  (*)  i*^  dav 

afterwards,  or  over  which  the  said  C.  D.  on  that  day,  JiS^nhe 
or  at  any  time  afterwards,  had  any  disposing  power,  I^^T*'*' 
which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B»  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lamls,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments  re* 
spectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several 
sums  of  £  and  £  ,  together  with  interest  as 

aforesaid  shall  have  been  levied.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  [or  in  the  Common  Pleas  "to  our  justices,** 
or  in  the  Exchequer  "to  the  barons  of  our  Exchequer,'' 
U9  the  ease  may  be\  at  Westminster,  immediately  after 
the  execution  hereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  12.— Writ  of  Elegit  on  a  Judgment  of  an 
Inferior  Court,  removed  into  one  of  die  Superior 
Courts. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.    Whereas 

A.  B^  lately  in  [ifisert  the  style  6/  the  court\ 

by  the  judgment  of  the  said  court  recovered  against 
C/.  D.  £  whereof  the  said  C,  D.  is  convicted ; 

and  whereas  the  said  judgment  was  afterwards,  on 
the  day  of  in  &e  year  of  our  Lord  , 

removed  into  our  Coart  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case 
may  be\  by  yirtue  of  an  order  of  that  our  said  court 
[or  **  of  ,  one  of  the  justices  of  that  our  said 

court,"  as  the  ease  may  bej,  in  pursuaDce  of  the 
statute  in  that  case  made  and  provided,  and  the  costs 
and  charges  attendant  upon  the  application  for  the  said 
order  and  upon  the  said  removai  were  afterwards,  on 
the  day  of  in  the  year  of  our  Lord  , 

taxed  and  allowed  by  our  said  Court  of  Queen's  Bench 
[or  **  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as 

t2 
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the  ease  may  ^,]  at  £  ;  and  afterwards  the 

said  A.  B,  came  into  that  our  said  court  [or  ''  CcMnmoa 
Pleas,"  or  "  Exchequer  of  Pleas,**  as  ike  case  may  be], 
and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C  D.  in  jour 
bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  ail  such  lands,  tenements,  rectories,  tithee^ 
rents  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C  2>.,  or  any  person  in  trust  for 
him,  was  seised  or  possessed  of  on  the  said  day 

(a)  Tbe  daj    of  ,  in  the  year  of  our  Lord  aforesaid  (a\  or  at 

cwu^of  re?***  any  time  afterwards,  or  over  which  the  said  C  Z>.  on 
moving  the  that  day,  or  at  any  time  aft;erward8,  had  any  disposing 
wereti^.  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  two  several  sums,  together 
with  interest  upon  the  same  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  said  day  of 

in  the  year  of  our  Lord  (a),  shall  have  been 

levied  :  Therefore  we  command  you,  that  {_lf  sued 
out  of  the  Court  of  Exchequer,  say  "  Therefore  we 
command  you,  that  you  omit  not  by  reason  of  any 
liber^  of  your  county,  but  that  you  enter  the  same, 
and  "J  without  delay  you  cause  to  be  delivered  to  the 
said  A.B.hjh  reasonable  price  and  extent  all  the  goods 
and  chattels  of  the  said  C.  D,  in  your  bailiwick,  ex- 
cept his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said 
C  i>.,  or  any  one  in  trust  for'  him,  was  seised  or  pos- 
sessed of  on  the  said  day  of  (a),  or  at  any 
time  afterwards,  or  over  which  the  said  C.  2>.  on  that 
day,  or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments 
respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns^  until  the  said  two 
several  sums  of  £                and  £  » together 
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with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  70a  shall  have  executed  this 
our  writ  make  appear  to  us  [or  in  the  Common  Pleas 
**  to  our  justices,"  or  in  the  Exchequer  "  to  the  barons 
of  our  Exchequer,"  as  the  case  may  ^e],  at  West- 
minster, immediatelj  after  the  execution  hereof,  under 
jour  seal  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement,  and 
have  70U  there  then  this  writ.     Witness  at 

Westminster,  the  day  of  in  the  year  of 

our  Lord 


No.  13. — ^Writ  of  Elegit  on  a  Rule  or  Order  for 
Payment  of  Money  made  in  an  Inferior  Court,  and 
removed  into  one  of  the  Superior  Courts. 

Yietoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Irehmd  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.    Whereas 

lately  in  [insert  the  style  of  the  court\  by  a 

rule  [or  "  order"]  of  the  said  court,  entitled 
[as  the  case  mayoe]^  the  sum  of  £  was  by  the 

said  court  ordered  to  be  paid  by  C  2>.  ix>  A.  B.  ;  and 
whereas  the  said  rule  [or  '*  order"]  was  afterwards,  on 
the  day  of  in  the  year  of  our  Lord        , 

removed  into  our  said  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
ccLse  may  6e],  by  virtue  of  an  order  of  that  our  said 
court  [or  '*  of  one  of  the  justices  of  that  our 

said  court,"  as  the  case  may  he\  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  the  costs 
and  charges  attendant  upon  the  application  for  the 
said  last-mentioned  order  and  upon  the  said  removal 
were  afterwai*ds,  on  the  day  of  in  the 

year  of  our  Lord  ,  taxed  and  allowed  by  our 

said  Court  of  Queen's  Bench  [or  '*  Common  Pleas," 
or  '*  Exchequer  of  Pleas,"  as  the  case  may  he\  at 
&  ;  and  afterwards  the  said  A.  B.  came  into 

that  our  said  court,  and,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said 
C  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  />.,  or  any  person  in 
trust  for  him,  was  seised  or  possessed  of  on  the  said 
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(•)  ijjjj**^  day  of  in  the  year  of  our  Lofd  («), 

eottoofi^.    or  at   any   time   aftenrai^    or   over    wliicli    Ab 
^1^1^^     Mid  C.  D.  on  the  said  day  of  {a\  or 

thefiiferiDr  at  any  time  afterwards,  had  any  disposing  power, 
SiSuMrior  "^^^^  ^  might,  without  the  assent  of  any  other 
OMut  ww«  person,  exercise  for  his  own  benefit^  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements,  ree- 
tories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  two  several  sums,  to- 
gether with  interest  on  the  same  at  the  rate  of  foar 
pounds  per  centum  per  annum  from  the  said  day 

of  (a)  shall  have  been  levied :    Therefore  we 

command  you,  that  [If  sued  out  of  the  Court  of 
Exchequer^  say  *' Therefore  we  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and**]  without  delay  yoa 
cause  to  be  delivered  to  the  said  A.  ^.,  by  a  reason' 
able  price  and  extent,  all  the  goods  and  chatteb  of 
the  said  C  D,  in  your  bailiwick,  except  his  oxoi  and 
beasts  of  the  plough,  and  also  all  such  lands,  tene-> 
ments,  rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C  />.,  or 
any  one  in  trust  for  him,  was  seised  or  possessed  of  on 
the  said  day  of  (a),  or  at  any  time  after- 

wards, or  over  which  the  said  C  Z).  on  that  day,  or  at 
any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person,  ex- 
ercise for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  A,  B.  bb  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  several  sums  of  £ 
and  £  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  sluUi 
have  executed  this  our  writ  make  appear  to  us  [_or  in 
the  Common  Pleas  ^*  to  our  justices,"  or  in  the  £x^ 
chequer  ^*io  the  barons  of  our  Exchequer,"  as  the 
ease  may  be"],  at  Westminster,  immediately  after  the 
execution  hereof,  under  your  seals  and  the  seals  of 
those  by  whose  oath  you  shaU  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 
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No.  14. — Wbit  of  Elegit  on  a  Rule  or  Order  for 
Payment  of  Money  and  Costs  made  in  an  Inferior 
Court,  and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     Whereas 

lately  in  [insert  the  style  of  the  court],  by  a 

rule  [or  "  orders  of  the  said  court,  entitled  [a* 

the  case  may  he]^  the  sum  of  £  was  by  the  said 

court  ordered  to  be  paid  by  (7.  D.  to  A.  B,,  together 
with  the  costs  of  the  said  rule  [or  "order"],  which 
said  costs  were  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  taxed  and  allowed  by 

the  said  court  at  £  ;  and  whereas  the  said  rule 

[or  '*  order"]  was  afterwards,  on  the  day  of         , 

m  die  year  of  oar  Lord  ,  remoyed  into  our 

Court  of  Queen's  Bench,  [or  "  Common  Pleas,"  or 
**  Exchequer  of  Pleas,"  as  the  case  may  ftc,]  by  virtue 
of  an  order  of  that  our  said  court  [or  "  of  one 

of  the  justices  of  that  our  said  court,"  as  the  case  may 
6e],  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and 
upon  the  said  removal  were  afterwards,  on  the 
day  of  in  the  year  of  our  Lord  ,  taxed 

and  allowed  by  our  said  Court  of  Queen's  Bench  [or 
**  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be'],  at  £  ;  and  afterwards  the  said 

A.  B,  came  into  our  said  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
ease  may  he\  and,  according  to  the  form  of  the 
statute  in  sucn  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said 
C.  2>.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  D,,  or  any  person  in 
trust  for  him,  was  seised  or  possessed  of  on  the  said 

day  of  (a),  or  at  any  time  afterwards,  or  (a)  The  daj 

over  which  the  said  (7.  D.  on  that  day,  or  at  any  time  JJ^7i'JS.**  **^' 
afterwards,  had  any  disposing  power  which  he  might,  moring  th« 
without  the  assent  of  any  other  person,  exercise  for  JJlferfo^* 
his  own  benefit^  to  hold  to  him  the  said  goods  and  coartinto 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  courTwere  ^ 
the  said  lands,  tenements,  rectories,  tithes,  rents  and  taxed. 
hereditaments  respectively,  according  to  the  nature 
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(c)  The  dmT 
OB  wbieh  th« 

mMtS  of  FB* 

movlBf  the 
rateer  th« 
lafertor 
Conrtfaiio 
the  Superior 
Court  von 
taxed. 


and  teoare  thereof  to  him  and  to  his  asBigns,  until  the 
said  three  several  sams,  together  with  interest  npoa 
the  same  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  said  day  of  (a),  shall 

have  been  levied :  Therefore  we  command  jon,  thAt 
[If  sued  out  of  the  Court  of  Exchequer,  say  "  Tbere- 
fbre  we  command  you,  that  jou  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same  and"]  without  delay  yon  cause  to  be  delivered 
to  the  said  A.  B,,  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  />.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C  2).,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  (a), 

or  at  any  time  afterwards,  or  over  which  the  said 
(7.  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  lov  his  own  benefit,  to 
hold  the  said  goods  and  chattels  to  the  said  A.  B,  as 
his  proper  goods  and  chattels,  and  also  to  hold  the  sud 
lands,  tenements,  rectories,  tithes,  rents  and  here- 
ditaments respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until  the 
said  three  several  sums  of  £  ,  and  £  ,  and 

£  ,  together  with  interest  as  aforesaid,  shall 

have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or  in 
the  Common  Pleas  "to  our  justices,"  or  in  the  Ex- 
chequer  "  to  the  barons  of  our  Exchequer,*'  as  the 
case  may  be"],  at  Westminster,  immediately  after  the 
execution  hereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 


No.  15. — ^Wbit  of  Capias  ad  Satisfagisxdum  on  a 

Judgment  for  Plaintiff. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sherifp  of  greeting.     We 

command  you,  thatyou  [If  sued  out  of  the  Court  of 
Exchequer,  say  "  We  command  you,  that  you  omit  not 
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bj  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and"]  take  C.  2>.,  if  he  shall  be  found 
in  jour  bailiwick,  and  him  safely  keep,  so  that  you 
may  haye  his  body  before  us  [or  in  the  Common  Picas 
**  before  our  justices,"  or  in  the  Exchequer  "  before 
the  barons  of  our  Exchequer,"  as  the  case  may  be\ 
at  Westminster,  immediately  after  the  execution  here- 
of, to  satisfy  A.  B,  £  [the  amount  of  all  the 
moneys  recovered  by  the  judgment^  which  the  said 
A,  B,  lately  in  our  Court  of  Queen's  Bench  [or  *' Com- 
mon Pleas,"  or  ''Exchequer  of  Pleas,"  as  the  case  may 
be]  recoyered  against  the  said  C,  />.,  whereof  the  said 
C  i>.  is  conyicted,  t<^ether  with  interest  upon  the 
said  sum,  at  the  rate  of  four  pounds  per  centum  per 
annum  iVom  the  day  of  in  the  year  of 
oar  Lord  (a),  on  which  day  the  judgment  afore-  (a)  The  day 
said  was  entered  up,  and  haye  you  there  then  this  j^Qdrment 
writ.  Witness  at  Westminster^  the  daj  w**  entered 
of           in  the  year  of  our  Lord            .  enteiU'up 

friar  to  the 
•t  of  Octo- 
«— — •  ber,  1838,  saj 

"flromthe 
let  day  of 

No.  16. — Writ  of  Capias  ad  SATisFACiEimuM  on  a  S^jMiS 

Judgment  for  Defendant.  wJg    *it- 

Victoria,  by  the  grace  of  God  of  the  United  King-  worda "  on 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of  S"j?4*^ 
the  Faith ;  to  the  sheriff  of  greeting.    We  com-  ment  i?ore- 

mand  you,  that  you  take  [or.  If  sued  out  of  the  Court  entenJ' 
of  Exchequer,  say  ''  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the 
same  and  take  "]  A.  B.,  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  haye 
his  body  before  us  [or  in  the  Common  Pleas  "  before 
our  justices,"  or  in  the  Exchequer  "before  the  barons  of 
our  Exchequer,"  as  the  case  may  be'],  at  Westminster, 
inmiediately  after  the  execution  hereof,  to  satisfy  C  D. 
£  ,  which  lately  in  our  Court  of  Queen's  Bench 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be]  were  awarded  to  the  said  C  J9.  for 
his  costs  of  defence  in  an  action  lately  prosecuted  in 
oar  said  court  by  the  said  A.  B,  against  the  said 
C  2>.,  whereof  the  said  A.  B.  is  conyicted,  together 
with  interest  upon  the  said  sum  at  the  rate  of  four 
pounds  per  centum  per  annum  from  the  day  of 

in  the  year  of  our  Lord  (6),  on  which  (6)  The  day 

day  the  judgment  aforesaid  was  entered  up,  and  haye  j*"djSlJnt**** 
you  there  then  this  writ.    Witness  at  West-  waa  entered 

T  5 


up.** 


418 

up,  or  tf  en- 
tered up  prior 
to  the  let  of 
October, 
1SS8,  eav 

let  dey  of 
October  In 
the  year  of 
our  Lord 
1838,"  omit- 
ting the 
word!  **  on 
which  day 
the  lodg- 
ment efore- 
■eid  was  en- 
tetfld  up." 
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minster,  the 
Lord 


day  of 


in  the  jear  of  oor 


(•)  The  dar 
on  which  the 
rule  wae 
qaade,  or  tf 
it  were  made 
prior  to  the 
1st  of  Octo- 
ber, 1888,  say 
"  fh>m  the 
1st  day  of 
October  in 
the  tear  of 
ourliocd 
1888.** 


No.  17.— Writ  op  Capias  ad  Satisfacienduv  oq  a 
Rule  for  Pajment  of  Money. 

Yietoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand jou,  that  jou  take  [i/*  sued  out  of  the  Court 
of  Exchequer^  say  '*  We  command  joa,  that  yon  omit 
not  bj  reason  of  any  liberty  of  your  county,  bnt  that 
you  enter  the  same,  and  take"]  C,  />.,  if  he  shall  be 
found  in  your  bailiwick,  and  hmi  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Pleas  ''before  our  justices,"  or  in  the  Exchequer 
^  before  the  barons  of  our  Exchequer,"  as  the  case 
may  be\  at  Westminster,  immediately  after  the  execu- 
tion hereof,  to  satisfy  A.  B.  £  ,  which  lately 
in  our  Court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  ''  Exchequer  of  Pleas,'*  as  the  case  may  &«],  by  a 
rule  of  our  said  court  dated  the  day  of  in 
the  year  of  our  Lord  were  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A»  A;  and  further  to  satisfy 
the  said  A.  B,  interest  upon  the  said  sum  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  day 
and  year  aforesaid  (a),  and  have  you  there  then  this 
writ.  Witness  at  Westminster,  the  day 
of           in  the  year  of  our  Lord 


No.  18. — Writ  of  Capias  ad  Satisfacienduk  on  a 
Rule  for  Payment  of  Money  and  Costs. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.     We 

command  you,  that  you  take  [If  sued  out  of  the 
Court  of  Exchequer^  say  ''We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  take"]  C  Z>.,  if 
he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  us  [or  in 
the  Common  Pleas  "  before  our  justices,"  or  in  the 
Exchequer  "  before  the  barons  of  our  Exchequer,"  as 
the  case  may  be"],  at  Westminster,  immediately  after 
the  execution  hereof,  to  satisfy  A.B,£  ,  which 

lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
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Pleas,"  or  *' Exchequer  of  Pleas,"  oi  the  case  may 
be},  bj  a  rule  of  our  said  court  dated  the  day  of 

in  the  year  of  our  Lord  ,  were  ordered  to 

be  paid  by  the  said  C,  D,  to  the  said  A,  B.,  together 
with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  have  been  taxed  and  allowed  by  our  said 
court  at  £  [^the  amount  of  the  allocatur  or 

allocatur 8^  if  more  than  one\  and  further  to  satisfy 
the  said  C  2>«  the  said  last-mentioned  sum,  together 
with  interest  upon  the  said  two  several  sums,  at  the 
rate  of  four  pounds  per  centum  per  annum  iix)m  the 

day  of  in  the  year  of  our  Lord  (a),  (a)  The  day 

on  which  day  the  said  costs  were  taxed,  and  have  you  co»u*onhe  ^ 
there  then  this  writ     Witness  at  Westminster,  niie  were 

the  day  of  in  the  year  of  our  Lord.  infemt  be 

claimed  on 
the  principal 
•^"— "-^  money  from 

the  date  of 
the  rule, 

No.  19. — ^Writ  op  Capias  ad  6ATisPACiEin[>nM  on  a  JJJJJJ^* 
Rule  for  Payment  of  Costs  only.  eoiSingry. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  you  take  [//*  sued  out  of  the  Court  of 
Exchequer,  say  **  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  take"]  C.  Z>.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common 
Pleas  "before  our  justices,"  or  in  the  Exchequer 
*' before  the  barons  of  our  Exchequer,"  as  the  case 
may  he\  at  Westminster,  immediately  after  the  exe- 
cution hereof,  to  satisfy  A.  B,  £  for  cer- 
tain costs  which  by  a  rule  of  our  Court  of  Queen's 
Bench  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas," 
as  the  case  may  be"],  dated  the  day  of  in 
the  year  of  our  Lord  were  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A,  B,,  which  said  costs  have 
been  taxed  and  allowed  by  our  said  court  at  the  said 
sum,  and  further  to  satisfy  the  said  C  D,  interest  upon  ^*^^iJ^X 
the  said  sum  at  the  rate  of  four  pounds  per  centum  per  conta  of  the 
annum  from  the            day  of            in  the  year  of  our  !l?lt7!r*if 

•r       t  y«v  «i  1  ti»  •       taxed,  or  ii 

Lord  (o),  and  have  you  there  then  this  writ,  there  have 

Witness  at  Westminster,  the  day  of  SToSalSSr' 

in  the  year  of  our  Lord  .  the  day  on 

^  which  the 

last  allocatur 
— .^—  wat  made. 
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No.  20. — ^Wbit  of  Capias  ad  Satisfaciexdum  on 
a  Judgment  in  an  Inferior  Ck>art»  remored  into 
one  of  the  Superior  Courts. 

Victoria,  bj  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Irehmd  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  jou  take  [_Tfsued  out  of  the  Court  of 
Exchequer,  say  "  We  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  take*"]  C.  />.,  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
hare  his  body  before  us  [or  in  the  Common  Pleas 
"before  our  justices,"  or  in  the  Exchequer  "before 
the  barons  of  our  Exchequer,"  as  the  case  may  he\  at 
Westminster,  immediately  after  the  execution  hereof, 
to  satisfy  A.B,£  ,  which  the  said  A.  B.  lately 

in  [insert  the  style  of  the  court"],  by  the  judg- 

ment of  the  said  court  recovered  against  the  said  C.  2>., 
whereof  the  said  C,  D.  is  convicted ;  and  which  judg- 
ment was  afterwards,  on  the  day  of  in 
the  jesT^f  our  Lord            removed  into  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  beX  by  virtue  of  an  order 
of  that  onr  said  court  [or  "  or              one  of  the  jus- 
tices of  that  our  said  court,"  as  the  case  may  be],  in 
pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  die 
application  for  the  said  order  and  upon  the  said  re- 
moval were  on  the             day  of             in  the  year  of 
our  Lord              taxed  and  allowed  by  our  said  Court 
of  Queen's  Bench  [or  "Common  Pleas,"  or  "Exche- 
MteJdlmt^**  quer  of  Pleas,"  as  the  case  may  be\  at  £            ,  and 
upon  the       further  to  satisfy  the  said  A.  6.  the  said  £            (a), 
thSjudgment  together  with  interest  upon  the  said  two  several  sums 
out  of  the      at  the  rate  of  four  pounds  per  centum  per  annum  from 
Court  into                 the  Said            day  of           in  the  year  of  our 
court7*'**^'   Lord                   {b\  and  have  you  there  then  this 
(»)  The  day    ^^^^*     Witness             at  Westminster,  the             day 
on  which  the  of            in  the  year  of  our  Lord 

ooitt  of  re-  *' 

movtl  were 

taxed.  — 


No.  21. — Writ  op  Capias  ad  SATisFACiEin>u]f  on 
a  Rule  or  Order  of  an  Inferior  Court  for  Pay- 
ment of  Money,  removed  into  one  of  the  Superior 
Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
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dom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith  ;  to  the  sheriff  of  greeting.      We 

command  jou,  that  jou  take  \_If9ued  out  of  the  Court 
of  Exchequer^  $ay  ''We  conunand  you,  that  you  omit 
not  bj  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same  and  take"]  C.  Z>.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that 
yon  may  have  his  body  before  us  [or  in  the  Common 
Fleas  "before  our  justices,"  or  in  the  Exchequer 
**  before  the  barons  of  our  Exchequer,"  as  the  case 
may  &«],  at  Westminster,  immediately  after  the  exe- 
cution hereof,  to  satisfy  A,B.  £  ,  which  lately 
in  [insert  the  style  of  the  court']^  by  a  rule  [or 
**  order"]  of  the  said  court,  entitled  [as  the  case 
may  be\  were  ordered  to  be  paid  by  the  said  C  2>.  to 
the  said  ^.  J9.,  and  which  rule  [or  <'  order"]  was  after- 
wards, on  the  day  of  in  the  year  of  our 
Lord  ,  removed  into  our  Court  of  Queen's  Bench, 
[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  ease  may  be"],  by  an  order  of  that  our  said  court 
[or  **  of  ,  one  of  the  justices  of  that  our  said 
court,"  as  the  case  may  be]y  in  pursuance  of  the  sta- 
tute in  such  case  made  and  provided,  and  the  costs  and 
charges  attendant  upon  the  application  for  the  said 
last-mentioned  order  and  upon  the  said  removal  were, 
on  the  day  of  in  the  year  jof  our  Lord 
,  taxed  and  allowed  by  our  said  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be"],  at  £  ,  and  also 
to  satisfy  the  said  A.  B.  the  said  £  (a),  toge-  («)  Thecotti 
ther  with  interest  on  the  said  two  several  sums  at  the  thenOe^of ^ 
rate  of  four  pounds  per  centum  fer  annum  from  the  ||>«  inferior 
said  day  of  in  the  year  of  our  Lord  (6),  the^su^dur 
and  have  you  there  then  this  writ.  Witness  ^®**'*- 
at  Westminster,  the            day  of            in  the  year  of  J^  ^fch'tL 

our  Liord  •  •      co*t*  of  re- 

•  moval  were 

taxed. 


No.  22. — Writ  op  Capias  ad  Satisfaciekduh,  on 
a  Rule  or  Order  of  an  Liferior  Court  for  Pay- 
ment of  Money  and  Costs  removed  into  one  of 
the  Superior  Courts. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  L*eland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.    We  com- 

mand you,  that  you  take  [If  sued  out  of  the  Court  of 
Exchequer,  say  **  We  command  you,  that  you  omit  not 
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bj  reason  of  any  liberty  of  ycrar  coantj,  bat  that  joa 
enter  the  same,  and  take"]  C.  D^  if  he  shall  be  found 
in  jonr  bailiwick,  and  him  safely  keep,  so  thatjoa 
may  have  his  body  before  us  [or  in  the  Common  Fleas 
^  before  onr  justices,"  or  in  the  Exchequer  *'  before 
the  barons  of  our  Exchequer,"  as  the  case  may  be']y  at 
Westminster,  immediately  after  the  execution  hereof 
to  satisfy  A.  B.  £  ,  which  lately  in  [insert  the 

style  of  the  court"]^  by  a  rule  [or  "  order"]  of  the 


court,  entitled,  ^c.  [a#  the  case  may  be\  were  by  the 

said  court  ordered  to  be  paid  by  the  said  C  D.  to  the 

said  A.  B^  and  also  &  for  the  costs  of  the  said 

rule  by  the  said  court  also  ordered  to  be  paid  by  the 

said   d,  D.  to  the  said  A.  B. ;  which  said  rule  [or 

^' order"]  was  afterwards,  on  the  day  of 

in  the  year  of  our  Lord  ,  removed  into  our 

Court  of  Queen's  Bench  [or  ^<  Common  Pleas,"  or 

*'  Exchequer  of  Pleas,"  as  the  case  may  be\  by  an 

order  of  that  our  said  court  [or  "  of  one  of  the 

justices  of  that  our  said  court,"  as  the  case  may  he\  in 

pursuance  of  the  statute  in  that  case  made  and  pro* 

vided ;  and  the  costs  and  charges  attendant  upon  the 

application  for  the  said  last-mentioned  order  and  upon 

the  said  removal  were,  on  the  day  of  in 

the  year  of  our  Lord  ,  taxed  and  allowed  by  oar 

said  Court  of  Queen's  Bench  [or  "  Common  Pleaa,"  or 

*'  Exchequer  of  Pleas,"  as  the  case  may  he]  at  £         , 

(a)  Theooau  and  also  to  satisfy  the  said  A.  B,  the  said  £  {a\ 

theniir^m  together  with  interest  on  the  said  three  several  sums 

tiie  Inferior    at  the  rate  of  four  pounds  per  centum  per  annum  from 

thSlsuiMifor    ^^0  ^y  of  in  the  year  of  our  Lord  {h\ 

Court.  and  have  you  there  &en  this  writ.     Witness  at 

Jm  which  *^    Westminster,  the  day  of  in  the  year  of  our 

thecotts       Lord  • 

of  removing 

the  rule  ftom  

the  Inferior  — 

Court  were  • 

taxed. 

No.  23. — Writ  of  Haberb  Facias  rs  Ejbctmeitt 
upon  a  Judgment  by  Default. 

Victoria,  by  the  grace  of  Grod  of  the  United  IBQng- 
dom  of  Great  Britain  and  Ireland  Queen,  Defender 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

A,  B.  lately  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
ease  may  &«],  by  the  judgment  of  the  same  court,  re- 
covered possession  of  [here  describe  the  property 
as  in  the  writ  of  ejectment^  or  if  part  only  of  the 
land  has  been  recovered^  describe  such  part  as  in  the 


HiLABT  TsmCy  1853.  423 

Judgment']^  with  the  appurtenances,  in  yonr  bailiwidE : 
Therefore  we  command  yon,  that  [i/*  sued  out  of  the 
Court  of  Exchequer^  say  **  Therefore  we  command 
jou,  that  jou  omit  not  bj  reason  of  anj  liberty  of  yonr 
county,  but  that  you  enter  the  same,  and"] 'without 
delay  yon  cause  the  said  A.  B.  to  hare  possession  of 
the  said  lands  and^premises  with  the  appurtenances. 
And  in  what  manner  you  have  executed  this  our  writ 
make  appear  to  us  for  in  the  Common  Pleas  ^  to  our 
justices,"  or  in  the  Exchequer  *'  to  the  barons  of  our 
Exchequer;"  as  the  ease  may  be],  at  Westminster, 
immediately  upon  the  execution  hereof,  and  have  yoa 
there  then  this  writ.     Witness  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


No.  24.— Writ  of  Habsbb  Facias  and  Fieri  Facias 
for  Costs  upon  a  Judgment  fbr  Plaintiff  in  Eject- 
ment where  Defendant  has  appeared. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     Whereas 

A.  B,  lately  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,**  <m  the 
ease  may  be"]  recovered  possession  of  [^here  de- 

scribe  the  property  as  in  the  writ  of  ejectment,  or  if 
part  only  of  the  land  has  been  recovered,  describe 
such  part  as  in  the  judgment'],  with  the  appurte- 
nances, in  your  bailiwick,  in  an  action  of  ejectment 
at  the  suit  of  the  said  A,  B.  against  (7.  D. :  Therefore 
we  command  you,  that  without  delay  you  cause  the 
said  A,  B.  to  have  possession  of  the  said  lands  and  pre- 
mises, with  the  appurtenances ;  and  we  also  command 
you,  that  [^Ifsued  out  of  the  Court  of  Exchequer, 
say  ^'  and  we  also  command  you,  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  yon 
enter  the  same,  and  that"]  of  the  goods  and  chattels 
of  the  said  C  i>.  in  your  bailiwick  you  cause  to  be 
made  £  which  the  said  A,  B.  lately  in  our  said 

court  recovered  against  the  said  C,  D,  for  the  said 
A,  BJs  costs  of  the  said  suit,  whereof  the  said  C,  D. 
is  convicted,  together  with  interest  upon  the  said  sum 
at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  in  the  year  of  our  Lord  , 

on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  that  money  and  interest  aforesaid  in  our 
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said  court  immediately  after  the  execution  hereof,  to 
be  rendered  to  the  said  A.  B. ;  and  that  you  do  all 
things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in 
that  behalf.  And  in  what  manner  you  shall  have  exe- 
cuted this  our  writ  make  appear  to  us  [or  in  the  Com- 
fHon  Pleas  "  before  our  justices,"  or  in  the  Exchequer 
*^  before  the  barons  of  our  Exchequer,"  a«  the  case 
may  be\  at  Westminster,  immediately  after  the  exe- 
cution nereof,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of  in 

the  year  of  our  Lord 


No.  25.— Writ  of  Fieri  Facias  for  Costs  on  a  Judg- 
ment for  Plaintiff  in  Ejectment  where  Defendant 
has  appeared. 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  greeting.     We  com- 

mand you,  that  [i/*  sued  out  of  the  Court  of  Exche- 
quer,  "  We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  C  2>.  in 
your  bailiwick  you  cause  to  be  made  £  which 

A.  B,  lately  in  our  Court  of  Queen's  Bench  [or 
"  Common  Fleas,"  or  "  Exchequer  of  Pleas,"  as  the 
ease  may  he~\  recovered  against  him,  for  the  said 
A.  B.*B  costs  of  suit  in  an  action  of  ejectment  brought 
by  the  said  A.  B.  against  the  said  C.  D.  in  that  court, 
whereof  the  said  C,  D,  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of  in  the 
year  of  our  Lord  ,  on  which  day  the  judgment 

aforesaid  was  entered  up,  and  have  that  money,  with 
such  interest  as  aforesaid,  before  us  [or  in  the  Com- 
mon  Pleas  "before  our  justices,"  or  in  the  Exche- 
quer "  before  the  barons  of  our  Exchequer,"  as  the 
case  may  be^  at  Westminster,  immediately  after 
the  execution  hereof,  to  be  rendered  to  the  said 
A.  B, ;  and  that  you  do  all  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  au- 
thorized and  required  to  do  in  that  behalf.  And  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas  "to  our 


k*  cr  oi  Ae  JEjotAtfrntr  *  to  die  barons  of  tMir 
"*  ms  Ae  €m9e  sMy  key  as  W<pi»<mm$ser,  ua« 
tr  after  tke  exerntion  ImicoC  and  baw  jwi 
tkib  wnjL    Witness  at  W«e<BiiBa«r« 

tka  dajaf  u  die  jear  of  our  Lord 

Sifmtdiftke 
11, 185S. 
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REGUL^  GENERALES  AS  TO  PLEADING 

MAOBBT 

THE  JUDGES, 

IN  PURSUANCE  OF  THE  COMMON  LAW  PROCEDURE  ACT.* 


Tbinitt  Term,  ISfiS.f 

Whereas,  pursuant  to  the  proyisions  of  the  statute 
passed  in  the  Session  of  Parliament  held  in  the  third 
and  fourth  years  of  the  rei^n  of  his  late  majesty 
king  William  the  Fourth,  intituled  '*  An  Act  for  the 
further  Amendment  of  the  Law  and  the  better  Ad- 
vancement of  Justice,"  thejudges  of  the  Superior 
Courts  of  Common  Law  at  Westminster  made  certain 
rules,  orders,  and  regulations  as  to  the  mode  of  plead- 
ing and  other  matters  in  the  said  act  mentioned, 
which  said  rules,  orders,  and  regulations  were  dulj 
laid  before  both  houses  of  parliament,  as  required  bj 
that  statute,  and  came  into  effect  and  operation  re- 
spectively on  the  first  day  of  Easter  term,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty- 
four,  and  the  first  day  of  Michaelmas  Term,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight : 

And  whereas  it  is  provided  by  the  **  Common  Law 
Procedure  Act,  1852,"  that  it  should  be  lawful  for  the 
judges  of  the  Court  of  Qommon  Law  at  Westminster, 
or  any  eight  or  more  of  them,  of  whom  the  chiefs  of 
each  of  the  said  courts  should  be  three,  from  time  to 
time  to  make  all  such  general  rules  and  orders  for  the 
effectual  execution  of  that  act,  and  of  the  intention 
and  object  thereof,  and  for  fixing  the  costs  to  be  al- 
lowed for  and  in  respect  of  the  matters  therein  con- 


•  See  R.  G.  H.  T.  1853  {ante,  p.  847,  n.),  m  to  the  authority  of  thete 
rnlee. 

t  Theie  nilet  (which,  although  dated  as  of  HUary  Term,  are  more  gene- 
rally refemd  to  aa  of  TVmdy  Term,  1858,  when  tney  t^k  effect)  relate 
almoet  exduflvely  to  f^eadmg^  as  diatinguUhed  ftom  practice,  and  are  io 
far  beyond  the  scope  of  thU  work. 

See  generally  C.  L.  P.  A.  1858,  is.  49—91,  and  notes,  ontr;  and  BoUenead 
Leake's  Precedenu  of  Pleadings. 
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teined,  and  the  perfbmuuioe  thereof,  and  for  appor- 
tioniDg  the  ooets  of  issoes,  and  for  other  parpoees 
mentioned  in  the  said  act,  as  in  their  judg^neDt  should 
he  necessary  or  proper ;  and  to  exercise  all  the  powers 
and  authority  given  to  them  hy  an  Act  of  Parliament 
passed  in  the  session  of  parliament  held  in  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  her  present 
Majesty,  intituled  *' An  Act  to  enahle  the  Judges  of 
the  Courts  of  Common  Law  at  Westminster  to  alter 
the  Forms  of  Pleading,"  with  respect  to  any  matter 
therein  contained  relative  to  practice  <»*  pleading ;  and 
the  provisions  of  the  said  last-mentioned  act,  as  to  the 
rules,  orders,  or  regulations  made  in  pursuance  thereof, 
should  be  held  applicable  to  any  rules,  orders,  or  re- 
gulations which  should  be  made  in  pursuance  of  the 
said  Common  Law  Procedure  Act^  one  thousand  eight 
hundred  and  fifty-two : 

And  whereas  by  the  said  act  passed  in  the  session  of 
parliament  held  in  the  thirteendi  and  fourteenth  years 
of  the  reign  of  her  present  Majesty  powers  were  given 
to  the  judges  of  the  courts  of  common  law  at  West- 
minster, by  rules  and  orders  to  make  alterations  in  the 
forms  of  pleading  in  the  said  courts,  and  respecting 
other  matters  in  that  act  mentioned;  and  it  was 
enacted,  that  all  such  rules,  orders,  or  regulations 
should  be  laid  before  both  houses  of  parliament  in 
manner  directed  by  the  said  act ;  and  that  no  such 
rule,  order,  or  regulation  should  have  efiect  until  three 
months  after  the  same  should  have  been  so  laid  before 
both  houses  of  parliament ;  and  that  any  rule,  order, 
or  regulation  so  made  should  from  and  after  such 
time  aforesaid  be  binding  and  obligatory  on  the  said 
courts,  and  ail  other  courts  of  common  law,  and  on 
aU  eourts  of  error,  and  be  of  like  force  and  effect 
as  if  the  provisions  contained  therein  had  been  ex- 
pressly enacted  by  parliament : 

And  whereas  it  is  expedient  for  the  effectual  execu- 
tion of  the  said  ''Common  Law  Procedure  Act,  1862," 
that  the  said  rules,  orders,  and  regulations  respectively 
made  in  pursuance  of  the  said  statute  passed  in  the 
session  of  parliament  held  in  the  third  and  fourth  years 
of  the  reign  of  his  late  majesty  king  William  the 
Fourth  should  be  repealed,  and  that  other  rules,  orders, 
and  regulations  should  be  framed  in  lieu  thereof: 

It  18  THERBTORB  ORDKRBD,  that  from  and  after 
the  first  day  of  Trinity  Term  next  inclusive,  unless 
parliament  shall  in  the  meantime  otherwise  enact,  the 
said  mies,  orders,  and  regulations  made  respectively 
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in  pursuance  of  the  said  statute  passed  in  the  session 
of  parliament  held  in  the  third  and  fourth  jears  of  the 
reign  of  his  late  majestj  king  William  the  Fourth 
shall  be  and  are  hereby  repealed,  excepting  so  far  as 
the  same  or  anj  of  them  are  necessary  or  applicable 
to  any  pleadings,  proceedings,  or  other  matters  to 
which  they  relate,  had  or  taken  previous  to  the  said 
first  day  of  Trinity  Term  next ;  and  the  following 
rules,  orders,  and  regulations  shall  be  in  force ;  that 
is  to  say : — 

1.  Except  as  hereinafter  provided,  several  counts 
on  the  same  cause  of  action  shall  not  be  allowed,  and 
any  count  or  counts  used  in  violation  of  this  rule  may, 
on  the  application  of  the  party  objecting,  within  a 
reasonable  time,  or  before  an  order  made  for  time  to 
plead,  be  struck  out  or  amended  by  the  court  or  a 
judge,  on  such  terms,  as  to  costs  or  otherwise,  as  such 
court  or  judge  may  think  fit. 

Ai  a  general  rule  counts  in  detinue  and  trover  for  the  same 
cause  of  action  ought  not  to  be  allowed  to  be  joined,  and  the 
former  should  be  struck  out,  unless  the  plaintiff  satisfies  the 
judge  that  there  is  good  reason  for  allowing  both,  e.  g.t  that  the 
article  is  a  precious  article,  which  the  plaintiff  ought  to  be 
allowed  to  recover  in  specie  (Moe^ifrd  v.  Taylor,  19  C.  B.  N.  S. 
209 ;  L.  J.  84,  C.  P.  852).  The  joinder  of  these  two  different 
forms  of  action  is  productive  of  great  inconvenience  in  entering 
up  judgment,  and  issuing  execution.  It  would,  moreover,  seem 
that  as  a  judgment  in  trover,  even  while  unsatisfied,  passes  the 
property  to  the  wrong-doer  (Buckland  v.  Johuon,  16  C.  B.  145  : 
L.  J.  28,  C.  P.  204,  cited  in  BuUen  and  Leake's  Precedents  of 
Pleadings,  2nd  edit.,  pp.  608,  624),  the  subsequent  proceedings 
upon  the  judgment  iu  detinue  would  be  inconsistent  with  the 
title  conferred  upon  the  defendant  by  the  simultaneous  judgment 
in  trover.  The  great  advantage  which  a  plaintiff  derives  from 
adding  a  count  in  detinue  is  in  compelling  the  defendant  to  plead 
hii  justification,  if  any,  specially. 

2.  Several  pleas,  replications,  or  subsequent  plead- 
ings, or  several  avowries  or  cognizances  founded  on 
the  same  ground  of  answer  or  defence,  shall  not  be 
allowed ;  provided,  that  on  an  application  to  the  court 
or  a  judge  to  strike  out  any  count,  or  on  an  objection 
taken  before  the  judge  on  a  summons  to  plead  several 
matters  to  the  allowance  of  several  pleas,  replications, 
or  subsequent  pleadings,  avowries,  or  cognizances  on 
the  ground  of  such  counts  or  other  pleadings  being  in 
violation  of  this  rule,  the  court  or  the  judge  may 
allow  such  counts  on  the  same  cause  of  action,  or  sudi 
pleas,  replications,  or  subsequent  pleadings,  or  such 
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avowries  or  cognizances  fonnded  on  the  same  ground 
of  answer  or  defence,  as  may  appear  to  such  court 
or  judge  to  be  proper  for  the  determining  the  real 
question  in  controversy  between  the  parties  on  its 
merits,  subject  to  such  terms,  as  to  costs  and  other- 
wise, as  the  court  or  judge  maj  think  fit. 

3.  When  no  such  rule  or  order  has  been  made  as  to 
costs  by  the  court  or  judge,  and  on  the  trial  there  is 
more  than  one  count,  plea,  replication  or  subsequent 
pleading,  avowry,  or  cognizance  on  the  record,  founded 
on  the  same  cause  of  action  or  ground  of  answer 
or  defence,  and  the  judge  or  presiding  officer  before 
whom  the  cause  is  tried  shall  at  the  trial  certify  to 
that  efiect  on  the  record,  the  party  so  pleading  shall 
be  liable  to  the  opposite  party  for  all  costs  occasioned 
by  such  count,  plea,  or  other  pleading  in  respect  of 
which  he  has  failed  to  establish  a  distinct  cause  of 
action  or  distinct  ground  of  answer  or  defence,  includ- 
ing those  of  the  evidence  as  well  as  those  of  the 
pleading. 

4.  The  name  of  a  county  shall  in  all  cases  be  stated 
in  the  margin  of  a  declaration,  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintiff,  and  no  venue 
shall  be  stated  in  the  body  of  the  declaration,  or  in  any 
subsequent  pleading : 

Provided  that  in  cases  where  local  description  is 
now  required,  such  local  description  shall  be  given. 

See  as  to  venue  generally,  ante,  pp.  60 — 62. 
At  to  the  effect  of  tbie  rule  tee  Richardtom  v.  LochUn  (6  B.  & 
S.  777 ;  L.  J.  a4,  Q.  B.  226),  cited  ante,  p.  60. 

5.  In  all  actions  by  and  against  assignees  of  a  bank- 
rupt or  insolvent,  or  executors  or  administrators,  or 
persons  authorized  by  act  of  parliament  to  sue  or  be 
sued  as  nominal  parties,  the  character  in  which  the 
plaintiff  or  defendEUit  is  stated  on  the  record  to  sue  or 
be  sued  shall  not  in  any  case  be  considered  as  in  issue, 
unless  specially  denied. 

6.  In  all  actions  on  simple  contract,  except  as  here- 
inafter excepted,  the  plea  of  non  assumpsit,  or  a  plea 
traversing  Uie  contract  or  agreement  alleged  in  the 
declaration,  shall  operate  only  as  a  denial  in  fact  of 
the  express  contract,  promise,  or  agreement  alleged, 
or  of  the  matters  of  fact  firom  wMch  the  contract, 
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promiee,  or  agreement  alleged  may  be  implied  bj 
law* 

Exempli  graHt,  In  an  action  on  a  warranty,  sneh 
pleas  will  operate  as  a  denial  of  the  ^t  of  the 
sale  and  warranty  having  been  given,  but  not  of 
the  breach ;  and,  in  an  action  on  a  policy  of  in- 
surance, of  the  subscription  to  the  alleged  policy 
by  the  defendant,  but  not  of  the  interest  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the 
alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not 
delivering  or  not  keeping  goods  safe,  or  not  re- 
torning  them  on  request,  and  in  actions  against 
agents  for  not  accounting,  such  pleas  will  operate 
as  a  denial  of  any  express  or  implied  contract  to 
the  effect  alleged  in  the  declaration,  but  not  of 
the  breach. 

To  causes  of  action  to  which  the  plea  of  '^  never 
was  indebted"  is  applicable,  aa  provided  in  Sche- 
dule B  (36)  of  the  Common  Law  Procedure  Act, 
1852,  and  to  those  of  a  like  nature,  the  plea  of 
non  assumpsit  shall  be  inadmissible,  and  the  plea 
of  *'  never  was  mdebted'*  will  operate  as  a  denial 
of  those  matters  of  fact  from  which  the  liabili^ 
of  the  defendant  arises ;  exempli  gratiA,  in  actions 
for  goods  bargained  and  sold,  or  sold  and  deli- 
vered, the  plea  will  operate  as  a  denial  of  the  bar- 
gain and  sale,  or  sale  and  delivery,* in  point  of 
fact ;  in  the  like  action  for  money  had  and  re- 
ceived it  will  operate  as  a  denial  both  of  the 
receipt  of  money  and  the  existence  of  those  fects 
which  make  such  receipt  by  the  defendant  a  re- 
ceipt to  the  use  of  the  plaintiff. 

In  King  v.  Walker  (2  H.  &  C.  884,  and  S.  C.  affirmed,  as  to 
this  point  in  Exch.  Ch.  3  H.  &  C.  29  ;  L.  J.  83,  Ex.  325),  it  was 
held  tha^  by  not  traversing  an  averment  of  a  total  loss  in  a  decla- 
ration on  a  policy  of  insurance  on  a  ship,  the  defendant  admitted 
no  more  than  that  there  was  some  partial  loss. 
*  In  Wetland  Railway  Company  y.  Blake  (6  H.  fr  N.  410  ;  L.  J. 
30,  Ex.  161 ),  '*  never  indebted"  was  held  a  sufficient  plea  to  an 
»  action  for  calls  by  a  company  incorporated  by  acts  of  a  colonial 
legialaHire. 

7.  In  all  actions  upon  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  '^non  assumpsit''  and  "never 
indebted"  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter 
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of  fact ;  exempli  graiiA,  the  drawing,  or  making,  or 
indorfling,  or  acceptiog,  or  proBenting,  or  notice  of 
di0honour  of  the  bill  or  note. 

8.  In  every  species  of  actions  on  contract,  all  mat- 
ters in  confession  and  avoidance,  inclnding  not  only 
those  by  way  of  discliarge,  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded ;  exempli  gratia^  infancy,  coverture, 
release,  payment,  performance,  illegality  of  considera- 
tion, either  by  statute  or  common  law,  drawing,  in- 
dorsing, accepting,  &c.  bills  or  notes  by  way  of  ac- 
commodation, set-off,  mutual  credit,  unseaworthiness, 
misrepresentation,  concealment,  deviation,  and  various 
other  defences^  must  be  pleaded. 

9.  In  actions  on  policies  of  assurance,  the  interest 
of  the  assured  may  be  averred  thus  : — "  That  A,  B, 
C  and  D,  [or  some  or  one  of  them,]  were  or  was  in- 
terested," he*  And  it  may  also  be  averred,  '*that 
the  insurance  was  made  for  the  use  and  benefit,  and 
on  the  account^  of  the  person  or  persons  so  inte- 
rested." 

10.  In  actions  on  specialties  and  covenants,  the 
plea  of  non  est  factum  shall  operate  as  a  denial  of 
the  executioipof  the  deed  in  point  of  fact  only,  and  all 
other  defences  shall  be  specially  pleaded,  including 
matters  which  make  the  deed  absolutely  void  as  well 
as  those  which  make  it  voidable. 

See  MUUrthip  y.  Brookes  (6  H.  &  N.  797 ;  L.  J.  29,  Ex.  S69). 

11.  The  plea  of  **nil  dehet^^  shall  not  be  allowed  in 
any  action. 

See  obiervations  upon  the  application  of  thia  rule  in  certain 
penal  actions,  in  Bullen  and  Leake's  Precedenta  of  Pleadings, 
2nd  edit.,  p.  808. 

This  rale  does  not  prerent  *nU  debet*  being  pleaded  as  a  repli- 
eatioo ;  but  there  is  no  advantage  in  so  pleading  it,  as  the  plain- 
tiff is  BOW  at  liberty  to  take  iasue  generally. 

12.  All  matters  in  confession  and  avoidance  shall 
be  pleaded  specially,  as  above  directed  in  actions  on 
simple  contracts. 

18.  In  any  case  in  which  the  plaintifT  (in  order 
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to  avoid  the  expense  of  the  plea  of  pa3rment  or  set- 
off) shall  have  given  credit  in  the  particulars  of  the 
demand  for  any  sum  or  sums  of  money  therein  ad- 
mitted to  have  been  paid  to  the  plaintiff,  or  which 
the  plaintiff  admits  the  defendant  is  entitled  to  set 
off,  it  shall  not  be  necessary  for  the  defendant  to 
plead  the  payment  or  set-off  of  such  sum  or  sums 
of  money. 

But  this  rule  is  not  to  apply  to  cases  where  the 
plaintiff,  afler  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain  balance, 
without  giving  credit  for  any  particular  sum  or 
sums,  or  to  cases  of  set-off  where  the  plaintiff 
does  not  state  the  particulars  of  such  set-off. 

14.  Payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages,  or  debt, 
but  shall  be  pleaded  in  bar. 

15.  In  actions  for  detaining  goods,  the  plea  of  non 
detinet  shall  operate  as  a  denial  of  the  detention  of  the 
goods  by  the  defendant^  but  not  of  the  plaintiff's  pro- 
perty therein ;  and  no  other  defence  than  such  denial 
shall  be  admissible  under  that  plea. 

See  Morg€m  v.  Marauit  (9  Exch.  145),  where  in  an  action  of 
detinue,  brought  by  Uie  assignees  of  a  bankrupt,  the  defendant 
was  allowed  to  prove,  under  this  issue,  that  he  acted,  in  selling 
the  goods,  under  the  authority  of  the  solvent  partner  of  the 
banlmipt. 

16.  In  actions  for  torts,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment, and  no  other  defence  than  such  denial  shall  be 
admissible  under  tliat  plea;  all  other  pleas  in  denial 
shall  take  issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration. 

Exempli  gratis.  In  an  action  for  a  nuisance  to  the 
occupation  of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as  a 
denial  only  that  the  defendant  carried  on  the 
alleged  tnuie  in  such  a  way  as  to  be  a  nuisance 
to  t£e  occupation  of  the  house,  and  will  not  ope- 
rate as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 

In  an  action  for  obstructing  a  right  of  way,  such 
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plea  will  operate  as  a  denial  of  the  obstruction 
only,  and  not  of  the  plaintiff's  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  office, 
profession  or  trade,  the  plea  of  not  guilty  will 
operate  in  denial  of  speaking  the  words,  of  speak- 
ing them  maliciously,  and  in  the  defamatory  sense 
imputed,  and  with  reference  to  the  plaintifi^'s 
office,  profession,  or  trade,  but  it  will  not  operate 
as  a  denial  of  the  fact  of  the  plaintiff  holding  the 
office  or  being  of  the  profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial 
of  the  neglect  or  default  of  the  sheriff  or  his 
officers,  but  not  of  the  debt,  judgment,  or  preli- 
minary proceedings. 

In  actions  against  a  carrier,  the  plea  of  not  guilty 
will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant 
as  a  carrier  for  hire,  or  of  the  purpose  for  which 
they  were  received. 

It  has  been  held,  that,  upon  a  plea  of  Not  Guilty  to  a  declara- 
tion for  debauching  the  plaintiff's  wife,  it  was  not  necessary 
for  the  plaintiff  to  prove  that  the  woman  debauched  was  his  mtt 
{KenHek  v.  Harder,  7  B.  &  B.  628). 

17.  All  matters  in  confession  or  ayoidance  shall  be 
pleaded  specially,  as  in  actions  on  contract. 

18.  In  actions  for  trespass  to  land,  the  close  or  place 
in  which,  &c.  must  be  designated  in  the  declaration 
by  name  or  abuttals  or  other  description,  in  failure 
whereof  the  plaintiff  may  be  ordered  to  amend,  with 
costs,  or  give  such  particulars  as  the  Court  or  a  Judge 
may  think  reasonable. 

19.  In  actions  for  trespass  to  land,  the  plea  of  not 
guilty  shall  operate  as  a  denial  that  the  defendant 
committed  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintifi^'s  possession,  or 
right  of  possession  of  that  place,  which,  if  intended  to 
be  denied,  must  be  traversed  specially. 

20.  In  actions  for  taking,  damaging,  or  converting 
the  plaintiff'^s  goods,  the  plea  of  not  guilty  shall  ope- 
rate as  a  denifd  of  the  defendant  having  committed 
the  wrong  alleged,  by  taking,  damaging,  or  converting 
the  goods  mentioned,  but  not  of  the  plaintiff^s  pro- 
perty therein. 

21.  In  every  case  in  which  a  defendant  shall  plead 
B.  u 
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the  general  issue,  intending  to  give  the  special  matter 
in  evidence,  bj  virtue  of  an  Act  of  Parliament^  he 
shall  insert  in  the  margin  of  the  plea  the  words,  **  By 
Statute,"  together  with  the  year  or  years  of  the  reign 
in  which  the  Act  or  Acts  of  Parliament  upon  which 
he  relies  for  that  purpose  were  passed,  and  also  the 
chapter  and  section  of  each  of  such  Acts,  and  shall 
specify  whether  such  Acts  are  public  or  otherwise, 
otherwise  such  plea  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  Act  of  Parliament ;  and  such 
memorandum  shall  be  inserted  in  the  margin  of  the 
issue,  and  of  the  Nisi  Prius  record. 

See  Edwards  r.  Hodgei  (15  C.  B.  477 ;  L.  J.  24,  C.  P.  121), 
where  an  addition  of  the  statatea  relied  upon  wai  allowed,  by 
way  of  amendment,  after  a  verdict  for  the  defendant,  and  after  a 
rule  had  been  obtained  to  set  that  verdict  aside. 

22.  A  plea  containing  a  defence  arising  after  the 
commencement  of  the  action  may  be  pleaded  together 
with  pleas  of  defences  arising  before  the  commence- 
ment of  the  action,  provided  that  the  plaintiff  may 
confess  such  plea,  and  thereupon  shall  be  entitled  to 
the  costs  of  the  cause  up  to  the  time  of  the  pleading 
of  such  first-mentioned  plea. 

See  this  rule  explained  by  Parke,  B.,  in  Kemp  v.  Balls  (10  Ex. 
607 ;  L.  J.  24,  Ex.  48).  See  also  Cook  t.  Hopewell  (11  Exch« 
666).  Where  the  defendant  after  pleading,  by  leave  of  a  judge, 
withdraws  his  plea  and  pleads  a  matter  of  defence  arising  after- 
wards, and  the  plaintiff  confesses  such  plea,  the  plaintiff  is  en- 
titled, under  this  and  the  next  succeeding  rule,  to  his  costs  up  to 
the  time  of  pleading  such  plea,  although  it  is  neither  pleaded 
together  with  pleas  of  defences  arising  Iwfore  the  commencement 
of  the  action,  nor  contains  any  allegation  that  the  matter  of  de- 
fence arose  after  the  last  pleading ;  provided  it  appears  that  it 
must  so  have  arisen  (Howarth  v.  Brown,  1  H.  &  C.  694 ;  L.  J.  32, 
Ex.  99). 

See  p.  68,  ante,  and  note  to  r.  23,  infra. 

Where  the  declaration  contains  counts  for  distinct  causes  of 
action,  and  the  plea  pleaded  under  this  rule  is  an  answer  to  some 
only  of  the  counts,  this  provision  as  to  costs  would  appear  to  be 
only  partially  applicable* 

A  plea  containing  a  defence  arising  after  the  commencement 
of  the  action,  must  afford  a  defence  to  the  cause  of  action,  and 
also  to  the  claim  for  damages  up  to  the  time  of  pleading  the 
plea,  it  will  otherwise  be  bad  on  demurrer  {Ash  v.  PouppetfilU, 
L.  R.  8,  Q.  B.  86). 

23.  When  a  plea  is  pleaded  with  an  allegation 
that  the  matter  of  defence  arose  after  the  last  plead- 
ing, the  plaintiff  shall  be  at  liberty  to  confess  such 
ple%  and  shall  be  entitled  to  the  costs  of  the  cause 
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up  to  the  time  of  pleading  such  plea ;  provided  that 
this  and  the  preceding  rule  shall  not  apply  to  the  case 
of  such  plea  pleaded  bj  one  or  more  only  out  of  several 
defendants. 

See  generally,  p.  69,  <mt«,  and  note  to  r.  22,  supra ;  and  see 
BrookM  y.  Jennmgi  (L.  R.  1,  C.  P.  476,  480, p«r  Willes,  J.) 

Where  a  plea  that  the  plaintiff,  since  the  last  pleading,  had 
been  convicted  of  felony,  is  pleaded  puU  darrein  eoniimttanee,  the 
plaintiff  may  confess  the  plea  and  sign  judgment  for  the  costs 
under  this  rule  ( Bamett  t.  L.  ^  N.  W.  Railway  Company,  5  H.  & 
N.  604;  L.  J.  29,  Exch.  834).  This  rule  would  seem  also  to 
apply  to  a  plea  of  bankruptcy  or  of  a  composition  deed  under 
the  Bankruptcy  Act,  1861,  where  such  a  plea  is  applicable  (Stqf" 
fordshire  Banking  Company  v.  Emmott,  L.  R.  2,  Exch.  208,  per 
Bramwell,  B.,  at  p.  217  ;  although  contra  per  Kelly,  C.  B.,  at 
p.  216). 

A  plea  of  arrangement  in  bankruptcy  after  action  may  be  thus 
pleaded  {Morgan  ▼.  Harding,  11  W.  R.  65,  Q.  B.,  M.  T.  1862 ; 
Brooks  Y,  Jennings,  L.  R.  1,  C.  P.  476 ;  Tetley  t.  Wanless,  L.  R. 
2,  Ex.  21 ;  in  Exch.  Ch.  Id.  275). 

When  a  case  falls  within  the  proviso,  the  plaintiff  may  still, 
under  the  old  practice,  discontinue  without  payment  of  costs, 
but  he  cannot  get  his  costs  under  this  or  the  previous  rule. 

24.  Courts  of  Error  may  award  a  repleader,  or 
direct  a  trial  de  novo. 

See  C.  L.  P.  A.  1852,  s.  157  (ante,  p.  184). 

25.  The  costs  of  proceeding  in  error  shall  be  taxed 
and  allowed  as  costs  in  the  cause,  and  no  double  costs 
in  error  shall  be  allowed  to  either  party. 

Seepp.  183,  871,aN/e. 

Fisher  v.  Bridges  (4  E.  &  B.  mi). 

26.  On  error  from  one  of  the  superior  Courts,  such 
Court  shall  have  power  to  allow  interest  for  such  time 
as  execution  has  been  delayed  by  the  proceedings  in 
error,  for  the  delaying  thereof;  and  iJie  Master,  on 
taxing  the  costs,  may  compute  such  interest  without 
any  rule  of  Court  or  order  of  a  Judge  for  that  purpose. 

In  a  case  where  the  defendants  obtained  a  rule  to  enter  a  ver- 
dict for  them  pursuant  to  leave  reserved  at  the  trial,  the  Court  of 
Queen's  Bench  discharged  the  rule,  and  the  Court  of  Exchequer 
Chamber,  on  appeal,  affirmed  this  judgment,  whereupon  judg* 
ment  was  signed  j  the  Court  of  Queen's  Bench  held  that  this 
rule  applied  to  proceedings  in  error  only,  and  that  they  had 
under  the  circumstances  no  power  to  allow  interest :  the  Court 
of  Exchequer  Chamber,  however,  held  that  by  the  Joint  operation 
of  this  rule,  sUt.  8  fr  4  Will.  4,  c.  42,  s.  80,  and  the  C.  L.  P.  A. 
1854,  the  Court  of  Appeal  had  power  to  allow  interest  on  the 
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judgment  for  such  time  is  execution  had  been  delayed  by  Ae 
proceedings  on  appeal,  and  made  an  order  accordingly  ( Tifne  /«- 
prwement  ComwtisMionerj  t.  General  Steam  Navigatiem  Compamg,  2 
Weekly  Notes,  1867,  p.  159,  E.  T.).  It  would  seem  that  it  would 
have  been  irregular  (or  the  plaintiff  to  have  signed  judgment  in 
the  action,  before  the  decision  of  the  Court  of  Appeal  was  pro- 
nounced.   (Id.) 

Immediately  after  the  abo?e  case  was  decided  the  R.  G.,  T.  T. 
1867,  as  to  proceedings  on  appeals  {poti)wtm  promulgated,  which 
applied  similar  provisions  to  those  of  tlus  rule  to  proceedings  on 
appeals. 

27.  In  no  case  shall  error  be  brought  for  any  error 
in  a  judgment  with  respect  to  costs,  but  the  error  (if 
any)  in  that  respect  maj  be  amended  bj  the  Court  in 
which  such  judgment  maj  have  been  given,  on  the 
application  of  either  party. 

28.  A  person  admitted  to  sue  in  forma  pauperis, 
shall  not  in  any  case  be  entitled  to  costs  from  the 
opposite  party,  unless  by  order  of  the  Court  or  a 
Judge. 

Holmtt  T.  Penney  (9  Ex.  584 ;  L.  J.  2d,  Exch.  182). 

Dooley  ▼.  G.  N.  Railway  Company  (4  E.  &  B.  341 ;  5.  C.  2  E. 
&  E.  576 ;  S,  C.  §uh  nam,  DewUy  ▼.  G.  N.  Railway  Company,  L. 
J.  24,  Q.  B.  25 ;  8.  C.  L.  J.  29,  Q.  B.  88). 

See  R.  G.,  H.  T.  1858,  rr.  121,  122  {amie,  p.  881). 

29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the 
trial,  the  defendant  shall  be  entitled  to  judgment  for 
his  costs  of  suit. 

This  is  supplementary  to  C.  L.  P.  A.  1852,  s.  186  (oMle,  p. 
151). 

30.  If  the  plaintiff  in  ejectment  appear  at  the  trial, 
and  the  defendant  does  not  appear,  the  plaintiff  shall 
be  entitled  to  a  verdict  without  producing  any  evi- 
dence, and  shall  have  judgment  for  his  costs  of  suit, 
as  in  other  cases. 

See  C.  L.  P.  A.  1858,  s.  188,  and  note  {anUt  p.  150),  and  R.  G., 
H.T.  1858,  r.  114  {ante,  p.  880). 

31 .  No  entry  or  continuances,  by  way  of  imparlance, 
Curia  advisari  vult,  vicecomes  non  misit  breve,  or 
otherwise,  shall  be  made  upon  any  record  or  roll 
whatever,  or  in  the  pleadings. 

32.  All  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  the  month 
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and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day :  Pro- 
vided that  it  shall  he  competent  for  the  Court  or  a 
Judge  to  order  a  judgment  to  he  entered  nunc  pro 
tunc,  . 

Compare  R.  O.,  H.  T.  185S,  r.  56  {anU,  p.  368). 

Campbell. 

John  Jervis. 

Fred.  Pollock. 

E.  H.  Alderson. 

J.  T.  Coleridob. 

W.  H.  Maule. 

C.  Cresswell. 

T.  J.  Platt. 

Edw.  Vaughan  Williams. 

T.  N.  Talfourd. 

Samuel  Martin. 

Charles  Crompton. 

The  foregoing  Rules,  Orders,  and  Regulations 
were  laid  hefore  hoth  Houses  of  Parliament, 
in  pursuance  of  the  Act  13  &  14  Vict.  c.  16, 
on  the  10th  day  of  February,  1853,  and  no 
alteration  has  been  made  therein  by  Par- 
liament 

Dated  this  10th  day  of  May,  1853. 

John  Georoe  Shaw  Lefevre, 

Dep.  Cler.  Parliamentor. 
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Michaelmas  Vacation,  1854. 

It  is  ordered.  That  the  practice  to  be  observed  in  the 
Superior  Courts  of  Common  Law  at  Westminster, 
with  respect  to  the  matters  hereinafter  men- 
tioned, shall  be  as  follows  ;  that  is  to  saj, 

1.  The  provisions  as  to  pleadings  and  practice  con- 
tained in  the  Common  Law  Procedure  Act,  1852,  and 
the  rules  of  practice  of  the  Superior  Courts  of  Com- 
mon Law  made  the  11th  January,  1853,  and  also  the 
rules  of  pleading  which  came  mto  operation  on  the 
first  day  of  Trinity  Term,  1853,  so  ^  as  the  same  are 
or  may  be  made  applicable,  shall  extend  and  apply  to 
all  proceedings  to  be  had  or  taken  under  the  Common 
Law  Procedure  Act,  1854. 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause 
or  civil  proceeding  in  any  of  the  said  Superior  Courts 
of  Common  Law  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  para- 
graph shall  be  numbered  consecutively,  and,  as  nearly 
as  may  be,  shall  be  confined  to  a  distinct  portion  of 
the  subject.  No  costs  shall  be  allowed  for  any  affi- 
davit or  part  of  an  affidavit  substantially  departing 
from  this  rule.  This  rule  not  to  be  in  force  until  the 
first  day  of  Easter  Term  next.* 

Campbell.  C.  Cresswell. 

John  Jervis.  W.  Erle. 

Fred.  Pollock.  Saml.  Martin. 

J.  Parke.  Charles  Crompton. 

E.  H.  Alderson.  R.  B.  Crowder. 

21th  Navetaber,  1854. 

Forms  of  Proceedings. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder  may  be  used  in  the  cases  to  which  they  are 


*  Thii  nde  adopta  in  part  the  proybiont  of  t.  S7  of  the  Chaoeeiy  Piaetice 
Amendment  Act,  15  ft  16  Viet.  c.  86. 
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applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  Court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case  msj  render  necessary ;  but  anj 
variances  therefrom,  not  being  in  matter  of  substance, 
shall  not  affect  their  validity  or  regularity. 


SCHEDULE. 

1. — Issue  of  Fact  to  be  tried  by  a  Judge  without 

a  Jury.* 

[Proceed  as  in  an  issue  to  be  tried  by  a  jury  as  in 
ordinary  cases^  until  the  joinder  of  issue,  and  then 
thus:!  And  the  parties  aforesaid  having,  by  consent 
in  writing  duly  signed,  left  the  decision  of  the  said 
issue  [or  ''  issues"]  to  the  Court,  it  was  on  the 
day  of  ,18      [date  of  rule  or  order  for  allow' 

ance  of  trial],  by  a  rule  of  this  Court  [or  <<  by  an 
order  of  the  Honourable  Sir  ,  Knight,  one  of  her 

Majesty's  Justices  of  her  Court  of  Queen*s  Bench,'* 
or  "  Common  Pleas,"  or  "  one  of  the  Barons  of  her 
Majesty's  Court  of  Exchequer,"  as  the  case  may  be"], 
ordered  that  such  trial  should  be  alloVed  :  Therefore 
let  the  same  be  had  accordingly. 


2. — SnBP(ENA  thereon  and  in  other  Cases. 

[The  same  as  the  form  now  in  use,  but  in  all  cases 
omit  the  words  "  by  a  jury,"] 


3. — Nisi  Pbius  Bboobd  therein. 

[  The  same  as  the  form  already  directed  by  rule  of 

Hilary  Term,  1853.] 


4. — ^PosTEA  therein,  on  a  Verdict  for  Plaintiff  on  all 
the  Issues,  where  the  Cause  is  tried  in  London  or 
Middlesex,  and  where  the  Defendant  appears  at 
the  Trial. 

Afterwards,  on  the  day  of  ,18      (the 

first  day  of  the  sittings  or  the  day  of  the  trial),  at 


•  See  the  Common  Law  Proeedure  Act,  1854,  •.  1  (ank,  p.  SOS). 
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the  Guildhall  of  the  City  of  London  [or  '<  at  West- 
minster  Hall,  in  the  coontj  of  Middlesex,"]  before 
Sir  ,  one  of  her  Majesty's  Justices  of  her 

Court  of  Queen's  Bench  [or  "Common  Pleas,"  or 
"  one  of  the  Barons  of  her  Majesty's  Court  of  Ex- 
chequer," as  the  case  may  be  ;  or  if  tried  be/ore  the 
Chief  Justice  or  Chief  Baron  state  the  fact,  as  in 
the  prescribed  form  of  postea  on  a  trial  before  a 
jury.  If  tried  before  two  Judges  state  the  names  of 
bothy  and  of  the  Court  of  which  they  are  Judges j^ 
come  the  parties  within  mentioned,  bj  their  respective 
attorneys  within  mentioned  for  the  trial  of  the  said 
issue  [or  "  issues,"]  and  the  said  Judge  [or  "  Baron," 
or  "  Chief  Justice,"  or  "  Chief  Baron,"  as  the  case 
may  bel  decides  the  said  issue  [or  "  each  of  the  said 
issues"]  in  favour  of  the  plaintiff  [or  the  decision  may 
be  stated  in  the  affirmative  or  negative  words  of  the 
issue^  aSy  for  example,  thus :  **  And  the  said  Judge 
[or  "Baron"]  as  to  the  first  issue  within  joined  de- 
cides that  the  defendant  did  promise  as  within  alleged ; 
and  as  to  the  second  issue  within  joined,  the  said 
Judge  [or  "  Baron  "]  decides  that  the  defendant  did 
not  satisfy  and  discharge  the  plaintiff's  claim  by  pay- 
ment, as  within  alleged"],  and  the  said  Judge  [or 
"Baron"]  assesses  the  damages  of  the  plaintiff  on 
occasion  of  the  premises  within  complained  of,  over 
and  above  his  costs  of  suit,  to  £  .     [Omit 

the  assessment  of  damages  if  none  made] :  Therefore, 
&c. 


5. — The  like,  where  the  Trial  was  at  the  Assizes. 

Afterwards,  on  the  day  of  ,18    [the 

commission  day  of  the  assizes'],  at  ,  in  the 

county  [or  "cit?""]  of  ,  at  the  assizes  there 

holden  m  and  for  the  said  county  [or  "  city"]  before 
Sir  ,  Knight,  one  of  her  Majesty's  Justices  of 

her  Court  of  [or  "  one  of  the  !Barons  of  her 

Majesty's  Court  of  the  Exchequer,"  as  the  case  may 
be],  come  the  parties,  &c.  [Conclude  as  in  the  pre- 
ceding form.] 


6. — The  like,  where  one  Issue  is  found  for  the 
Plaintiff  and  another  for  the  Defendant,  the  latter 
going  to  the  whole  Action. 

[I^oceed  as  in  the  preceding  forms  of  postea  to 
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the  statement  of  the  appearance  of  the  parties  at  the 
trials  and  then  thus:]  And  the  said  Judge  [or 
"  Baron,"  or  "  Chief  Justice,"  or  "  Chief  Baron,*'  as 
the  case  may  be]  decides  the  first  issue  within  joined 
in  favour  of  the  plaintiff ;  and  he  decides  the  second 
issue  within  joined  in  &vour  of  the  defendant  [as  the 
case  may  be ;  or  the  decision  may  be  stated  in  the 
affirmative  or  negative^  each  issue^  as  directed  in  * 
the  preceding  form^  :  llierefore,  &c. 


7. --Judgment  thereon  for  Plaintiff. 

[Copy  the  issue,  and  then  proceed  thus  ;1  After- 
wards on  the  dajof  18  [day  of  signing 
final  judgment],  come  the  parties  aforesaid,  by  their 
respective  attorneys  aforesaid,  and  Sir  ,  Knight, 
one  of  her  Majesty's  Justices  of  her  Court  of 
[or  "  one  of  the  Barons  of  her  Majesty's  Court  of 
Exchequer,''  as  the  case  may  be  ;  or  if  tried  before 
the  Chief  Justice  or  Chief  Baron,  state  the  fact  as 
in  the  prescribed  form  of  postea  in  a  trial  before  a 
jury :  if  tried  before  two  Judges  state  the  names  of 
both,  and  of  the  Court  of  which  they  are  Judges],  by 
whom  the  said  issue  was  [or  "issues  were"]  tried, 
hath  [or  "have"]  sent  hither  his  [or  "their"]  record 
had  before  him  [or  "  them"]  in  these  words :  After- 
wards, &c.  [copy  the  postea] :  Therefore  it  is  con- 
sidered that  the  said  plaintiff  do  recover  against  the 
defendant  the  said  monies  by  the  said  Judge  [or 
"  Baron,"  or  "  Chief  Justice,"  or  "  Chief  Baron,"  as 
the  case  may  be],  so  assessed,  and  £  for  his  costs 
of  suit. 

[In  the  margin  of  the  roll,  opposite  the  words 
"  Therefore  it  is  considered,"  trrite  "Judgment  signed 
the  day  of  ,  a.d.  18    ,"  inserting  the  day 

of  signing  the  judgment."] 


8. — ^Execution  thereon. 
[  The  same  as  in  ordinary  cases.] 


V  5 


• 
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9. — Writs   of   Execution  where  the  Court  or  a 
Judge  decides  on  Matters  of  Account.* 

[  The  same  as  in  ordinary  cases  of  execution  on  a 
judgment^  except^  that  instead  of  the  writ  stating 
the  money  to  be  levied  as  having  been  recovered  by  a 
judgment,  and  omitting  the  direction  to  levy  interest, 
say,  £  ,  which  by  a  rule  of  our  Court  of 

Queen's  Bench  [or  **  Common  Pleas,"  or  "  by  an  order 
of  Sir  ,  Knight,  one  of  our  Justices  of  our 

Court  of  Queen's  Bench"  or  "Common  Pleas,"  or 
"  one  of  the  Barons  of  our  Exchequer,"  as  the  case 
may  be"],  dated  the  day  of  >  IB    ,  made 

in  pursuance  of  the  third  section  of  **  The  Common 
Law  Procedure  Act,  1854,"  in  an  action  commenced 
in  our  said  Court  of  ,  at  the  suit  of  A.  B,  [or 

"  the  said  A,  B,,*  if  before  mentioned],  against  the 
said  C  D.,  was  ordered  to  be  paid  by  the  said  C  2>. 
to  the  said  A,  B,,  as  the  c<ue  may  be,  following  the 
terms  or  substance  of  the  rule  or  order],  [If  costs 
were  ordered  to  be  paid,  then  the  direction  to  levy 
them  may  be  thus :  "  together  with  certain  costs  in 
the  said  rule  [or  ^*  order"]  mentioned,  which  said  costs 
were  afterwards  on  the  day  of  ,  18      , 

taxed  and  allowed  by  our  said  Court  of  ,  at 

£  .]     [If  the  rule  or  order  directs  thcU  interest 

shall  be  paid,  then  the  direction  to  levy  k  may  be 
thus :  "  together  also  with  interest  on  the  said  sum  of 
£  ,  at  the  rate  of  £  per  cent.,  from  the 

said  day  of  ,  18    ,"  as  the  case  may  be, 

according  to  the  rule  or  order  J] 


10. — Writs  of  Execution  where  Matter  of  Account 
is  referred  to  and  decided  on  by  an  Arbitrator, 
Officer  of  the  Court,  or  County  Court  Judge,  f 

[  The  same  as  directed  in  the  preceding  form,  but 

instead  of  stating  the  levy  to  be  of  money  ordered  by 

a  rule  or  order  to  be  paid,  say,  £  ,  which  by 

an  award  [or  "  certificate"],  dated  the  day  of 

,  18     {date  of  award  or  certificate),  made  by 


*  See  the  Common  Law  Procedure  Act,  1854,  a.  S  (ofite,  p.  205). 

t  This  form  is  erroneous,  so  fkr  as  It  omits  the  Judgment,  which  must 
still  be  signed  before  execution  can  issue  upon  an  award  made  under  a  com* 
pulsory  reference  {KendU  ▼.  Merrett,  18  C.  B.  173;  L.  J.  25,  C.  P.  252). 

County  court  Judges  are  now  reliered  of  these  references  bj  21  ft  22  VIeL 
c.  74,  s.  5. 
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E.  /*.,  esquire,  an  arbitrator  appointed  by  the  parties 
[or  "  by  E.  F.,  esquire,  one  of  the  masters  (or  other 
officer,  naming  his  office)  of  our  Court  of  ,'*  or 

"  by  E,  -F.,  esquire,  the  Judge  of  the  County  Court 
of  ,"  as  the  case  may  be\  pursuant  to  the  3rd 

section  of  '^The  Common  Law  Procedure  Act,  1854," 
was  awarded  [or  "  certified "]  to  be  due  and  payable 
from  the  said  C.  D.  to  ["the  said"]  A.  5.] 


11. — Special  Case  for  the  Opinion  of  the  Court 
under  Section  4  of  the  Common  Law  Procedure 
Act,  1854,  where  the  allowance  or  disallowance 
of  a  Particular  Item  or  Items  depends  on  a 
Question  of  Law.* 

In  the  Queen's  Bench,  ["  Common  Pleas,"  or  "  Ex- 
chequer."] 

{A.  B^  Plaintiff, 
and 
C  i>..  Defendant. 
The  following  case  is  stated  for  the  opinion  of  the 
Court,  under  a  rule  of  the  Court  [or  "  order  of  the 
Honourable  Mr.  Justice  ,"  or  "  Baron  ,"] 

dated  the  day  of  »  18    ,  made  pursuant 

to  the  4th  section  of  "  The  Common  Law  Procedure 
Act,  1854."  [Here  state  the  material  facts  of  the 
case  bearing  upon  the  question  of  law  to  be  decided.^ 
The  question  [or  "  questions"]  for  the  opinion  of  the 
Court  is  [or  "are"]  : — 

First.  Whether  [^-c] 
Second.  Whether  [^-c] 


12. — Issue  to  be  tried  by  a  Jury  where  the  Court  or 
a  Judge  has  directed  it,  under  Section  4,  where 
the  Allowance  or  Disallowance  of  a  particular 
Item  or  Items  depends  on  a  Question  of  Fact. 

In  the  Queen's  Bench  [or  "Common  Pleas,"  or 
"  Exchequer  of  Pleas."] 

The  day  of  18       {date  of  issue  when 

delivered  by  the  plaintiff), 

(  Venue.)  A.  B.  by  his  attorney  sues  C,  />., 

and  the  plaintiff  [or  "defendant"]  afi&rms,  and  the 


•  See  mttf  p.  S07. 
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defendant  [or  "  plaintiff"]  denies,  that,  &c.  [Here 
state  the  question  of  fact  to  he  tried  as  directed  by 
the  Court  or  Judge.  In  some  cases  it  may  be  advis- 
able to  state  an  inducement  before  stating  the  ques- 
tion  in  dispute,']  [If  there  be  more  than  one  question 
to  be  decided,  state  it  thus :  ^'  and  the  said  *  plaintiff' 
[or  '  defendant']  also  affirms,  and  the  defendant  [or 
*  plaintiff']  also  denies  that,  &c."]  And  it  has  been 
ordered  by  the  Court  [or  "by  the  Honourable  Mr. 
Justice  "  or  "Baron  "]  that  the  said 

question  [or  "  questions "]  shall  be  tried  by  a  jury  ; 
therefore  let  the  same  be  tried  accordingly. 


1 3.  ~  PosTEA  thereon. 

[  The  same  as  in  ordinary  cases,  except  that  there 
is  no  assessment  of  damages."] 


14. — Special  Case  stated  by  an  Arbitrator  under 
Section  5  of  the  Conmion  Law  Procedure  Act, 
1854.* 

[In  the  special  case  the  arbitrator  must  state 
whether  the  arbitration  is  under  a  compulsory  re* 
ference  under  the  Act,  or  whether  it  is  upon  a  refer- 
ence by  consent  of  the  parties  where  the  submission 
has  been  or  is  to  be  made  a  rule  or  order  of  one  of 
the  Superior  Courts  of  Law  or  Equity  at  Westmin- 
ster, In  the  former  case  the  award  must  be  entitled 
in  the  Court  and  cause,  and  the  rule  or  order  of  the 
Court  must  be  set  forth.  In  the  latter  case  the  terms 
of  the  reference  relating  to  the  submission  being 
made  a  rule  or  order  of  Court  must  be  set  forth.] 


15. — Judgment  thereon  when  a  Judgment  has  been 

ordered. 

[Copy  the  special  case,  and  then  proceed  thus:] 
Afterwards  on  the  day  of         »  18    ,  come  here 

the  parties  aforesaid,  and  the  Court  is  of  opinion  that 
[state  the  opinion  of  the  Court  on  the  question  or 


*  Sm  mk,  p.  207. 
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questions  stated  in  the  case,  in  the  affirmative  or 
negative,  as  the  case  may  &e].  Therefore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  de- 
fendant the  said  £  and  £  for  his  costs  of 
suit. 

[In  the  margin,  opposite  the  words  ''  Therefore  it 
is  considered,"  &c.,  write  '<  Judgment  signed  the 
day  of  ,  18    ,"  [inserting  the  day  of  signing 

final  judgment,"] 


16. — PosTEA,  where  the  Judge  upon  the  Trial  of  an 
Issue  in  Fact  before  him  under  Section  1  directs 
an  Arbitration  as  to  Fart  of  the  Claim  under 
Section  6  of  the  Common  Law  Procedure  Act, 
1854.* 

[Proceed  as  in  the  above  prescribed  form  of  postea. 
No.  ^  or  5y  as  the  case  may  be,  to  the  statement  of 
the  appearance  of  the  parties  at  the  trial  inclusive, 
and  then  proceed  thus:'\  "And  as  to  the  plaintiff's 
claim  in  the  count  of  the  declaration'  within 

mentioned  [as  the  case  may  be\  it  appears  to  the  said 
Judge  [or  "  Baron"]  that  the  questions  arising  thereon 
invcdve  matter  of  account  which  cannot  conveniently 
be  tried  before  him ;  and  hereupon  the  said  Judge  [or 
"  Baron"]  orders  that  the  plaintiff's  claim  in  the  said 
count  in  the  declaration  mentioned  be  referred 
to  E.  F.  of  esquire,  an  arbitrator  appointed  by 

the  said  parties  [or  "  to  E.  F.  esquire,  being  one  of 
the  Masters  of  the  Court  of  Queen's  Bench,"  or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  (or  other 
officer  of  the  Court,  stating  his  office),  or  "to  E.  F. 
esquire,  being  the  Judge  of  the  County  Court  of 
,"t  upon  the  terms  that,  &c.  [set  forth  the  terms 
of  the  order],  and  the  said  Judge  [or  "Baron"] 
decides  each  of  the  said  issues,  except  those  relating 
to  the  said  count  of  the  declaration,  in  &vour 

of  the  plaintiff  [or  the  statement  of  the  decision  may 
be  in  the  affirmative  or  negative  words  of  the  issue, 
as,  for  example,  thus :  "  And  the  said  Judge  [or 
"  Baron"]  as  to  the  first  issue  within  joined  decides 
that  the  defendant  is  guilty  as  within  in  the 
count  of  the  declaration  alleged,  and  as  to  the  second 
issue   within  joined  the  said  Judge  [or  "Baron"] 


•  See  amk,  p.  SOS.  t  See  ante,  p.  44S,  note. 
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decides  that  the  defendant  did  not  commit  the  acts 
within  in  the  count  of  the  decUiration  allied 

by  the  plaintiff's  leave."]  And  the  said  Jodge  [or 
'<  Baron"]  assesses  the  damages  of  the  plaintiff  on 
occasion  of  the  premises  within  in  the  count  of 

the  declaration  complained  o^  over  and  above  his  costs 
of  suit,  to  £  .  [^Omit  the  assessment  of  damages 
if  none  made,]    Therefore,  &c. 


17. — ^Writ  of  Habere  Facias  Possessionem  on  a 
Rule  to  deliver  Possession  of  Land  pursuant  to 
an  Award.* 

Victoria,  hj  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith;  to  the  sheriff  of  ,  greeting.      We 

command  jou  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same, 
and  without  delay  you  cause  A.  B.  to  have  possession 
of  [here  describe  the  lands  and  tenements  as 

in  the  rule  for  the  delivery  of  possession"],  and  which 
lands  and  tenements,  by  a  rule  of  our  Court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"],  dated  the  day  of  ,  18     ,  made 

pursuant  to  the  sixteenth  section  of  "The  Common 
Law  Procedure  Act,  1854,"  E.  F,  [the  party  named 
in  the  rule]  was  ordered  to  deliver  possession  to  the 
said  A.  B,;  and  in  what  manner  you  have  executed 
this  our  writ  make  appear  to  us  [or  in  Common  Pleas^ 
"  to  our  Justices,"  or  in  Exchequer^  "  to  the  Barons 
of  our  Exchequer"]  at  Westminster,  immediately  after 
the  execution  hereof,  and  have  you  there  then  this 
writ.     Witness  at  Westminster,  the  day 

of  ,  in  the  year  of  our  Lord 

V 


18. — Judgment  for  the  Plaintiff  on  a  Special  Case 
stated  under  Section  32  of  the  Common  Law 
Procedure  Act,  1854.f 

[Copy  the  special  case^  and  then  proceed  thus  .-I 
Afterwards  on  come  here  the  parties  aforesaid 


*  Thli  writ  ifl  tiiued  under  the  16th  lection  of  the  Conunon  Law  Prooe- 
dure  Act,  1854.    See  p.  210,  ante, 
t  See  p.  236,  onfe. 


^  •      ^C^^^^*^^^^^^*^^^^i7^^^'^ 
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by  their  respectiye  attorneys  aforesaid,  and  the  Court 
is  of  opinion  that,  &c.  [state  the  opinion  of  the  Court 
on  the  question  or  questions  stated  in  the  case"]. 
Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  Ihe  said  £  and  £ 

for  his  costs  of  suit. 

[/n  the  margin  opposite  the  words,  *^  Therefore  it 
is  considered,  &c.,"  torite  "  Judgment  signed  the 
day  of  18    /'  inserting  the  day  of  signing  final 

judgment."] 


19.— Judgment  of  Affirmance  by  Court  of  Error 
in  Exchequer  Chamber  on  a  Special  Case. 

[Copy  to  the  end  of  the  judgment  on  the  roll  in  the 
action,  and  then  proceed  thus ;]  Afterwards  on 
[the  day  of  lodging  the  note  of  error]  the  defendant 
\or  "  plaintiff**]  delivered  to  one  of  the  masters  of  the 
Court  here  a  memorandum  in  writing  in  the  form 
required  by  and  according  to  the  statute  in  that  case 
made  and  provided,  alleging  that  there  was  error  in 
law  in  the  record  and  proceedings  aforesaid ;  and  after- 
wards on  [the  day  of  mahing  the  entry  of  the 
suggestion  on  the  roll]  the  defendant  [or  "  plaintiff"] 
said  there  was  no  error  therein :  And  thereupon  after- 
wards on  [the  day  of  giving  judgment  in  the 
Exchequer  Chamber,  in  the  Court  of  Exchequer 
Chamber  of  our  lady  the  Queen  before  the  Justices  of 
the  Common  Bench  of  our  said  lady  the  Queen  and 
the  Barons  of  her  Exchequer,  or  if  the  error  be  on  a 
judgment  of  Common  Pleas,  say,  "  before  the  Jus- 
tices of  our  lady  the  Queen  assigned  to  hold  pleas  in 
the  Court  of  our  said  lady  the  Queen  before  the  Queen 
herself  and  the  Barons  of  her  Exchequer,"  or  if  the 
error  be  on  a  judgment  of  the  Exchequer,  say,  "be- 
fore the  Justices  of  our  lady  the  Queen  assigned  to 
hold  pleas  in  the  Court  of  our  lady  the  Queen  before 
the  Queen  herself  and  the  Justices  of  the  Common 
Bench  of  our  said  lady  the  Queen,"]  come  as  well  the 
plaintiff  as  the  defendant  by  their  respective  attorneys 
aforesaid,*  and  it  appears  to  the  said  Court  of  Error, 
in  the  Exchequer  Chamber  that  there  is  no  error  in 
the  record  and  proceedings  aforesaid,  or  in  giving  the 
judgment  aforesaid :  Therefore  it  is  considered  by  the 
said  Court  of  Error,  that  the  judgment  afpresaid  be  in 
all  things  affirmed,  and  stand  in  full  force  and  efiect, 
the  said  causes  above  for  error  suggested  in  anywise 
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notwithstanding : — ^And  it  is  further  considered  bj  the 
same  Court,  that  the  said  plaintiff  do  recover  against 
the  defendant  £  for  his  damages  and  costs  which 

he  had  sustained  and  expended  bj  reason  of  the  delaj 
of  execution  of  the  judgment  aforesaid,  on  pretence  of 
the  prosecution  of  the  said  proceedings  in  error,  and 
that  the  plaintiff  have  execution  thereof. 


20. — Judgment  of  Reversal  in  the  like  Case. 

[^The  same  as  the  preceding  form  to  the  asterish*, 
and  then  thus:"]  And  it  appears  to  the  said  Court  of 
Error  that  there  is  manifest  error  in  the  record  and 
proceedings  aforesaid,  and  in  giving  the  judgment 
aforesaid :  Therefore  it  is  considered  by  the  said  Court 
of  Error  that  the  judgment  aforesaid  for  the  errors 
aforesaid  be  reversed,  annulled  and  altogether  holden 
for  nought ;  and  that  the  said  defendant  be  restored  to 
all  things  which  he  hath  lost  hj  occasion  of  the  said 
judgment^  &c. 


21. — Judgment  of  Court  of  Appeal  in  Exchequer 
Chamber  on  a  Disposal  of  the  Appeal  in  the 
Plaintiff's  Favour  where  Judgment  for  him  had 
been  given  in  the  Court  below,  under  the  41st 
and  42nd  Sections  of  the  Conunon  Law  Pro- 
cedure Act,  1864.f 

[Copy  the  case  for  the  appeal  as  stated  by  the 
parties,  and  then  proceed  thus :]  Afterwards  on 
[the  day  of  giving  Judgment  of  Court  of  Appeal"],  in 
the  Court  of  Exchequer  Chamber  of  our  ladj  the 
Queen,  before  the  Justices  of  the  Common  Bench  of 
our  lady  the  Queen  and  the  Barons  of  her  Exchequer 
[or  if  the  appeal  be  from  the  Common  Pleas,  say, 
*^  before  the  Justices  of  our  lady  the  Queen  assigned  to 
hold  pleas  in  the  Court  of  our  lady  the  Queen  before 
the  Queen  herself  and  the  Barons  of  her  Exchequer," 
or,  if  the  appeal  be  from  the  Exchequer  say,  **  before 
.the  Justices  of  our  lady  the  Queen  assigned  to  hold 
pleas  in  the  Court  of  our  lady  the  Queen  before  the 
Queen  herself  and  the  Justices  of  the  Common  Bench 


t  See  p.  S4I,  mtt.  Now  by  R.  O.,  T.  T.  1M7  (pod,  p.  4fl2),  a  fora  ef 
Jadgment  is  giTen,  whteh  may  be  need  bieteed  of  tbe  ebore,  in  order  to  enable 
the  plaintiff  to  reooTer  intereet  for  such  time  as  execution  has  been  delayed. 
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of  our  said  ladj  the  Queen,"]  come  the  parties  afore- 
said by  their  respective  attorneys  aforesaid ;  and  the 
said  Court  of  Appeal  decide  that,  &c.  [state  the  deci- 
sion of  the  Court  upon  the  questions  raised  by  the 
case  on  appeal"] ;  and  it  is  considered  by  the  said 
Court  of  Appeal  that  the  plaintiff  do  recover  against 
the  defendant  £  for  his  costs  which  the  plaintiff 

hath  sustained  and  expended  in  the  said  appeal,  and 
that  the  plaintiff  have  execution  thereof. 


22. — Fi.  Fa.  against  a  Garnishee,  under  the  63rd  Sec- 
tion of  the  Conunon  Law  Procedure  Act,  1854, 
where  Debt  not  disputed  or  Garnishee  does  not 
appear.* 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.     We  com- 

mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of 
the  goods  and  chattels  of  E.  F.  in  your  bailiwick,  you 
cause  to  be  levied  £  ,  being  the  amount  of  [or 

"  part  of  the  amount  of,"  if  the  debt  be  more  than  the 
judgment  debt]  a  debt  due  from  the  said  E.  F.  to 
C.  2>.,  heretofore  attached  in  the  hands  of  t^e  said 
F.  F.  by  an  order  of  Sir  knight,  one  of  our 

Justices  of  our  Court  of  Queen's  Bench  [or  "  one  of 
our  Justices  of  our  Court  of  Common  Pleas,"  or  "  one 
of  the  Barons  of  our  Exchequer"],  dated  [date 

oforder\  pursuant  to  the  statute  in  such  case  made, 
to  satisfy  [or,  if  the  debt  be  less  than  the  judgment 
debty  sa^f  **  towards  satisfying"]  £  ,  which  A.  B., 
lately  in  our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"]  recovered  against 
the  said  C,  Z>.,  whereof  the  said  C.  D,  is  convicted ; 
and  that  you  have  that  sum  of  £  before  us  [or 

in  the  Common  Pleas^ ''  before  our  Justices,"  or  in  the 
Exchequer^  "  before  the  Barons  of  our  Exchequer,"]  at 
Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.B.  in  satisfaction 

as  aforesaid,  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are 
authorized  and  required  to  do  in  this  behalf     And  in 


*  8««  p.  WSt  on*. 
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what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas,  "  to  our 
Justices,"  or  in  the  Exchequer,  "  to  the  Barons  of  our 
Exchequer,"  as  the  case  may  be,"]  at  Westminster, 
immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ.     Witness  ,  at  Westminster, 

the  day  of  in  the  year  of  our  Lord 


23.— Ca.  Sa.  in  the  like  Case. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.  We  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty 
in  your  county,  but  that  you  enter  the  same,  and  take 
E.  F,,  if  he  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  mav  have  his  body  before  us  [or  in 
Common  Pleas,  "  before  our  Justices,"  or  in  Exche- 
Quer,  "before  the  Barons  of  our  Exchequer,"]  at 
Westminster,  immediately  after  the  execution  hereof, 
to  satisfy  A,  B.  £  ,  being  the  amount  [or  "  part 

of  the  amount,"  if  the  debt  be  more  than  the  judg* 
ment  debt']  of  a  debt  due  from  the  said  E.  F,  to  C  D. 
heretofore  attached  in  the  hands  of  the  said  E.  F,  by 
an  order  of  Sir  ,  knight,  one  of  our  Justices  of 

our  Court  of  Queen's  Bench  [or  "  one  of  our  Justices 
of  our  Court  of  Common  Pleae,"  or  "  one  of  our  Barons 
of  the  Exchequer,"]  dated  (date  of  order),  pur- 

suant to  the  statute  in  such  case  made  and  provided, 
to  satisfy  [or  *'  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt]  £  ,  which  the  said  A.  B. 
lately  in  our  said  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 
may  be]  recovered  against  the  said  C,  D,,  whereof  the 
said  C.  D.  is  convicted,  and  have  you  there  then  this 
writ.     Witness  ,  at  Westminster,  the  day 

of  ,  in  the  year  of  our  Lord 


24. — Writ  against  Garnishee  to  show  Cause  why  the 
Judgment  Creditor  should  not  have  execution 
against  him  for  the  Debt  disputed  by  him.* 

Victoria,  by  the  grace  of  God  of  the  United  King* 


•  This  writ  U  issued  under  the  64th  section  of  the  Common  Law  Proee- 
dnre  Act,  1854.    See  p.  S68,  ante. 
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dom  of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith  ;ix>  E.F.  greeting.  We  command  jou  that 
within  eight  days  after  the  service  of  this  writ  npon 
jou,  inclusive  of  the  day  of  such  service,  you  appear 
in  our  Court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas"]  to  show  cause  why  A,  B. 
should  not  have  execution  against  you  for  £  , 

being  the  amount  [or  ^'  part  of  the  amount,'*  if  the  debt 
exceeds  the  judgment  debt"]  of  a  debt  due  from  you  to 
C  Z>.  to  satisfy  [or  "  towards  satis^ing,"  if  the  debt 
be  less  than  the  judgment  debt"]  x  ,  which  on 

the  day  of  ,18     {date  of  judgment)^  the 

said  A,  B.,  by  a  judgment  of  our  Court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"]  recovered  against  the  said  C  D.,  and  for  costs 
of  suit  in  this  behalf;  and  take  notice,  that  in  default 
of  your  so  doing  the  said  A.  B.  may  proceed  to  exe- 
cution. Witness  ,  at  Westmmster,  the 
day  of           ,  in  the  year  of  our  Lord 

[  The  following  indorsement  must  be  made  on  the 
writ :]  This  writ  was  issued  by  P.  A,  [plaintiff^s  at' 
tome%fs  name  in  full]  of  [place  of  his  abode 

in  full :  also  if  sued  out  as  agent  for  an  attorney  in 
the  country,  here  say, "  as  agent  for  A.  A.  of  "] 

attorney  for  the  said  A.  B,  [or  if  sued  out  by  the 
plaintiff  in  person^  "  This  writ  was  issued  in  person 
oy  the  plaintiff  within  named,  who  resides  at  ," 

mentioning  the  city^  town  or  parish^  and  also  the 
name  of  tfie  hamlet,  street,  and  number  of  the  house 
of  the  plaintiffs  residence^  if  any  such  there  be,] 

The  plaintiff  claims  £  [the  amount  of  the 

debt  claimed  from  the  garnishee],  and  £  for 

costs,  and  if  the  amoimt  thereof  be  paid  to  the  plaintiff 
or  his  attorney  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed. 

[  Within  three  days  after  the  service  fill  up  the  fol- 
lowing indorsement:]  This  writ  was  served  by  me 
X,  V,  on  (7.  Z>.  on  the  day  of  ,  18    • 


25.~Declabation  thereon.* 

In  the  Queen's  Bench  [or  '* Common  Pleas,"  or  ''Ex- 
chequer of  Pleas,"] 
The  day  of  ,  a.d. 

(  Venue,)'^A,  B.,  by  ,  his  attorney  [or  **in 


*  See  p.  S6B,  mU», 
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persan"],  sues  E.  F,  by  a  writ  issued  forth  of  this 
Coarty  in  these  words,  Victoria,  &c.  [copy  the  writ\ 
and  the  said  E,  F.  has  appeared  to  the  said  writ,  and 
the  said  A,B^  hj  his  attorney  aforesaid,  sajs  that 
the  said  debt  doe  from  the  said  E,  F,  to  the  said 
C  D.  is  for,  &c.  [here  state  the  debt  as  in  a  decla^ 
ration  in  ordinary  cases,"]  and  the  said  A.  B,  prays 
that  execution  maj  be  adjudged  to  him  accordingly 
for  the  said  £  ,  and  fen*  costs  of  suit  in  this 

behalf. 


26. — Plea*  thereto. 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "Ex- 
chequer of  Pleas."^ 

The  day  of  ,  aj). 

E.  F.  1     The  said  E.  F.,  by  ,  his  attorney, 

ats.  >  says,  that  he  never  was  indebted  to  the  said 
A,B.)  CD.  as  alleged  [or  plead  such  other  defence 
or  several  defences  as  in  other  cases.'] 


27. — Issue  thereon. 

claration  and  plea 
elude  thus :]  Therefore  let  a  jury  come,  &c. 


[Copy  the  declaration  and  pleadings^  and  con- 
ide  thus  •] 


28. — PosTEA  thereon. 

[ The  same  as  inordinary  cases,  omitting  the  assess- 
ment  of  damages.] 


29. — Judgment  for  Plaintiff  therein. 

[  The  same  as  in  ordinary  cases  to  the  statement  of 
the  judgment,  which  may  be  thus :]  "  Therefore  it  is 
considered  that  the  said  A.  B.  have  execution  against 
the  said  E.  F.  for  the  said  £  ,  the  amount  [or 

"  part  of  the  amount"]  of  the  said  debt  due  from  him 
to  the  said  C  D.,  to  satisfy  [or  "  towards  satisfying,** 
if  the  debt  be  less  than  the  Judgment  debt]  the  said 
X  ,  which  the  said  A.  6.  on  the  said  day 

*  See  »  plea  that  the  plmlatlff  had  the  Judgment  debtor  In  ezeeation  under 
a  eo.  ML ;  and  demorrer  th««to,  in  Jatirakk  r.  FnaHttr  (6  H.  *  K.  431 ; 
L.  J.  M,  Ex.  SS7). 


KICHAELMAS  VACATION,  1854.  453 

of  ,18      [date  of  judgment  against  judgment 

debtar']^  hj  the  judgment  of  this  Court  recovered 
against  the  said  C.  D. ;  and  it  is  further  considered 
that  the  said  A,  B,  do  recover  against  the  said  E,  F, 
£  for  his  costs  of  suit  in  this  behalf.'* 


30.— Fi.  Fa.  therein. 

Victoria,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Irehmd  Queen,  Defender  of 
the  Faith ;  to  the  sheriff  of  ,  greeting.  We  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of 
the  goods  and  chattels  of  E.  F.  in  your  bailiwick  you 
cause  to  be  made  £  ,  the  amount  [or  **  part  of 

the  amount,"  if  the  debt  be  more  than  the  judgment 
debtl  of  a  debt  due  from  the  said  E.  F.  to  C,  2>.,  to 
satisfy  [or  *'  towards  satisfying,"  if  the  debt  be  less 
than  the  judgment  debt]£  ,  which  A,  B.  on 

the  day  of  ,18  [date  of  judgment  against 
judgment  debtor"],  by  the  judgment  of  our  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  **  Exchequer 
of  Pleas"]  recovered  against  the  said  C,  Z>.,  and 
whereupon  it  has  been  adjudged  by  our  said  Court 
that  the  said  A.  B,  should  have  execution  against  the 
said  E,  F,  for  the  said  £  ,  and  also  £  , 

which  in  our  same  Court  were  adjudged  to  the  said 
A,  B,  for  his  costs  of  suit  which  he  hath  been  put  to  on 
occasion  of  our  writ  sued  out  against  the  said  E.  F.  at 
the  suit  of  the  said  A.  B,  in  that  behalf,  whereof  the 
said  E.  F.  is  convicted,  and  have  the  said  monies 
before  us  [or  in  the  Common  Pleas,  "  before  our  Jus- 
tices," or  in  the  Exchequer,  "  before  the  Barons  of  our 
Exchequer"]  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  A,  B,,  and 
that  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf;  and  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us 
for  in  the  Common  Pleas,  **  to  our  Justices,"  or  in  the 
M^xchequer,  **  to  the  Barons  of  our  Exchequer,"  €U  the 
case  mag  be"]  at  Westminster,  immediately  after  the 
execution  hereof;  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord 


4.56 
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34 — Writ  of  Execution  ik  Detinue,  under  Sec- 
tion 78  of  the  Common  Law  Procedure  Act,  1854, 
for  the  Return  of  the  Chattel  detained,  and  for  a 
Distringas  untU  returned,  separate  from  a  Writ 
for  Damages  or  Costs.| 

Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of   . 
the  Faith ;  to  the  sheriff  of  ,  greeting.     We 

command  jou  that  jou  omit  not  bj  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same 
and  without  delay  you  cause  the  following  chattels, 
that  is  to  say  [^here  enumerate  the  chattels  recovered 
by  the  judgment  for  the  return  of  which  execution  has 
been  ordered  to  issue']^  to  be  returned  to  A.  B^  which 
the  said  A.  B.  lately  in  our  Court  before  us  [or  in  the 
Common  Pleas,  "  before  our  justices,"  or  in  the  Ex- 
chequer, "  before  the  barons  of  our  Exchequer"]  at 
Westminster,  recovered  against  C.  D.  in  an  action  for 
the  detention  of  the  same,  whereof  the  said  C  D.  is 
convicted.*    And  we  further  command  you,  that  if 
the  said  chattels  cannot  be  found  in  your  bailiwick 
you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same  and  distrain  the  said 
C  D.  by  all  his  lands  and  chattels  in  your  bailiwick, 
so  that  neither  the  said  C  D.  nor  any  one  for  him  do 
lay  hands  on  the  same  until  the  said  C  D,  render  to 
the  said  A,  B.  the  said  chattels ;  and  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  the  Common  Pleas,  "to  our  justices,"  or  in 
the  Exchequer,  "  to  the  barons  of  our  Exchequer"]  at 
Westminster,  immediately  ailter  the  execution  hereof^ 
and  have  you  there  then  this  writ.    Witness  , 

at  Westminster,  the  day  of  ,  in  the  year 

of  our  Lord 


35.— The  like,  but  instead  of  a  Distress  until  the 
Chattel  is  returned,  commanding  the  Sheriff  to 
levy  on  Defendant's  Groods  the  assessed  Yalne 
of  it. 

[Proceed  as  the  preceding  form  until  the^,  and 
then  thus:"]  And  we  further  command  you,  that  if  the 
said  chattels  cannot  be  found  in  your  bailiwick  you 

f  8cc  p.  I7S,  wm» 
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omit  not  by  reason  of  any  liberty  of  your  county,  but 
that  you  enter  the  same,  and  of  the  goods  and  chattels 
of  the  said  C  D,  in  your  bailiwick  you  cause  to  be 
made  £  {the  assessed  value  of  the  chattels), 

whereof  the  said  C.  2>.  is  also  convicted,  and  that  in 
the  execution  of  this  our  last-mentioned  command 
you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and  re- 
quired to  do  in  this  behalf;  and  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us 
[or  in  the  Common  Pleas,  "to  our  justices,"  or  in  the 
Exchequer,  "  to  the  barons  of  the  Exchequer,"  as  the 
case  may  he"]  at  Westminster,  immediately  after  the 
execution  hereof,  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord  • 


36. — Indorsement  on  Writ  of  Summons  of  Claim  of 
a  Writ  of  Injunction  under  Section  79  of  the 
Common  Law  Flrocedure  Act,  1854. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to 
restrain  the  defendant  from  [here  state  concisely 

for  what  the  tcrit  of  injunction  is  required,  as,  for 
example,  thus:]  "felling  or  cutting  down  any  timber 
or  trees,  standing,  growing,  or  being  in  or  upon  the 
land  and  premises  at  ,  in  the  county  of  , 

and  from  committing  any  further  or  other  waste  or 
spoil  in  or  upon  the  said  land  and  premises."  And 
take  notice,  that  in  default  of  the  defendant's  enteriug 
an  appearance,  as  within  commanded,  the  plaintiff  may, 
besides  proceeding  to  judgment  and  execution  for 
damages  and  costs,  apply  for  and  obtain  such  writ. 

Campbell, 
John  Jervis, 
Fred.  Pollock, 
J.  Parke, 
E.  H.  Alderson, 
C.  Cresswell, 
W.  Erle, 
Saml.  Martin, 
Charles  Crompton, 
B.  B.  Crowder. 

27th  November,  1854. 


•  AiUe,  p.  275, 
D. 


(    458    ) 
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INDORSEMENTS  ON  WRITS  UNDER  THE  SUMM/IRY 
PROCEDURE  ON  BILLS  OF  EXCHANGE  ACT,  1855. 


Monday  J  November  26ihf  1855. 
Ante,  pp.  328       The  indorsements  on  writs  under  this  act  may  be 


— su. 


in  the  following  form: — 

This  writ  was  issued  by  E.  F^  of  &C.,  attorney  for 
the  plaintiff.  Or  bj  ^.  B.^  who  resides  at  [mention 
the  city^  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plain- 
tiffs residence]. 

The  plaintiff  claims  £  ,  principal  and  interest 

Sor  pounds,  balance  of  principal  and  interest], 

iue  to  him  as  the  payee  [or  "indorsee"]  of  a  bill  of 
exchange  [^or  "promissory  note"]  of  which  the  follow- 
ing is  a  copy: — 

\Here  copy  bill  of  exchange  or  promissory  note, 
and  all  indorsements  upon  it,\ 

"  And  also  shillings  for  noting  \if  noting  has 

been  paid],  and  £  for  costs.***     And  if  the 

amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
within  four  days  from  the  service  hereof,  further  pro- 
ceedings will  be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain 
leave  from  one  of  the  judges  of  the  courts  within  twelve 
days  after  having  been  served  with  this  writ,  inclu- 
sive of  the  day  of  such  service,  to  appear  thereto,  and 
do  "not"*  within  such  time  cause  an  appearance  to 
be  entered  for  him  in  the  court  out  of  which  this  writ 
issues,  the  plaintiff  will  be  at  liberty,  at  any  time  after 
the  expiration  of  such  twelve  days,  to  sign  final  judg- 
ment for  any  sum  not  exceeding  the  sum  above  claimed, 
and  the  sum  of  &  for  costs,  and  issue  execution 

for  the  same. 


*  These  inTerted  commu  mark  the  altentioni  introduced  hj  thia  mle  Id 
the  indonement  given  by  the  itatute,  Sehed.  (A),  {/amk,  p.  9U). 
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LeftTe  to  appear  niaj  be  obtained  on  an  applicatioQ 
at  tibe  Judges'  Chambers,  Serjeants'  Inn,  London,  sup- 
ported bj  affidavit,*  showing  that  there  is  a  defence 
to  the  action  on  the  merits,  or  that  it  is  reasonable 
that  the  defendant  should  be  allowed  to  appear  in  the 
action. 

Indorsement  to  he  made  on  the  Writ  after  Service 

thereof. 

This  writ  was  served  by  X,  Y.  on  L,  M.  [the  de- 
fendant], on  Monday^  the  daj  of  186    , 

by  X.  Y. 

By  the  JUDGES. 

N£. — ^No  other  claim  than  a  claim  on  a  bill  of  ex- 
change or  promissory  note  is  to  be  included  in  writs 
issued  under  the  Summary  Procedure  on  BiUs  of  IJx- 
chao^e  Act,  18S5.f 


REGULA  GENERALI8. 

Thursday,  May  8,  1856. 

It  is  ordebed,  that  in  lieu  of  Rule  164  of  the  Prac-  Ante,  p.  sss. 
tice  Rules  of  Hilary  Term,  1853,  the  following  be 
substituted  : — ''  Service  of  pleadings,  notices,  sum- 
monses, orders,  rules,  and  other  proceedings,  shall  be 
made  before  7  o'clock  p.m.,  except  on  Saturdays,  when 
it  shall  be  made  before  2  o'clock  p.m.  If  made  after 
7  o'clock  p.m.  on  any  day,  except  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  day ;  and  if 
made  after  2  o'clock  p.m.,  on  Saturday,  the  service 
shall  be  deemed  as  made  on  the  following  Monday." 

Campbell,  R.  B.  Cbowdeb, 

John  Jebvis,  J.  Willes, 

Fred.  Pollock,  E.  H.  Alderson, 

C.  Cresswell,  Samuel  Martin, 

W.  Erle,  G.  Bramwell. 
Charles  Cbompton, 

This  Tule  was  made  for  the  benefit  of  tKe  clerka  in  the  Flea 
Office,  and  was  not  intended  to  alter  the  rights  of  the  parties,  coq- 
■eqaently,  where  time  to  plead  expires  on  a  Saturday,  the  defend- 


«  A  4eftiidaiit  b  entittod  to  appear  and  dtfead.  wttbout  aay  aflUavit  of 
gToand  of  defence,  opoD  brioglng  into  eonrt  the  amount  Indorsed  on  tba 
writ.    See  p.  390,  ante. 

f  BtttsoeB.G.,H.T.  18M(po«(,p.Ml). 

X  2 
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ant  has  till  eleven  o'clock  on  the  following  Monday  (when  the 
Judgment  Office  is  opened),  during  which  time  he  may  deliver  hit 
pleai  {OmneUy  y.  Bremiur,  L.  R.  1,  C.  P.  557)a 


REGUL-ZE  GENERALES. 


Eastes  Tebh,  1857. 

It  is  obdebeb,  that  plaintiflb  suing  in  contract  for 
£20  or  less,  maj,  if  they  claim  costs,  indorse  on  the 
writ  of  summons  the  following  notice  :— 

^'  Take  notice,  that  if  judgment  be  signed  for 
default  of  appearance,  the  plaintiff  will  without 
sunmions  apply  to  a  judge  for  his  costs  of  suit, 
unless  before  such  judgment  jou  shall  give  notice 
to  him,  or  his  attorney,  that  you  intend  to  oppose 
such  application." 

And  it  is  further  ordered,  that  if  the  defendant  give 
such  notice,  the  plaintiff  shall  proceed  by  summons 
and  order. 

But  if  the  defendant  give  no  such  notice,  the  plain- 
tiff may  produce  such  indorsement  to  a  judge  at  cham- 
bers for  an  order  for  costs,  ex  parte,  and  if  the  judge 
shall  sign  his  name  to  the  indorsement,  such  signature 
shall  be  an  order  for  costs,  and  the  master  may  tax 
them  thereon  accordingly.  In  case  of  any  application 
for  costs  without  such  indorsement,  the  plaintiff  shall 
not  be  entitled  to  more  costs  than  if  he  had  made  such 
indorsement,  unless  a  judge  shall  otherwise  order. 

This  notice  must  be  in  writing  under  R.G.|  H.  T.  1S53,  r.  161, 
ante,  p.  988 ',  Woodward  v.  North  (5  H.  &  N.  790 ;  L.  J.  29, 
Ex.  470). 

Entbt  of  Satisfaction  on  Judgkents. 

Ante,  p.  S7S.  Upon  a  satisfaction  piece  duly  signed  and  attested 
in  accordance  with  the  80th  Rule  of  Hilary  Term, 
1858,  being  presented  to  the  clerk  of  the  judgments 
of  the  Masters  in  the  Court  in  which  the  judgment  has 
been  signed,  he  shall  file  the  same  and  enter  satis- 
faction in  the  judgment  book  against  the  entry  of  the 
said  judgment,  and  no  roll  sl^  be  required  to  be 
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carried  in  for  the  purpose  of  entering  satisfaction  on 
a  judgment. 

Campbell,  E.  V,  Williams, 

a.  e.  cogkbubn,  j.  willes, 

Fred.  Pollock,  Samuel  Martin, 

W.  Erle,  G.  Bramwell, 

Charles  Crompton,  W.  F.  Chakkell. 

April  23,  1857. 


REGULA  GENERALIS. 
As  to  Claims  on  Bills  of  Exchange,  Sfc, 


Hilary  Term,  1858. 

Whereas  bj  the  Rule  of  Michaelmas  Term,  1855,  Ante,  p.  458. 

with  respect  to  indorsements  on  writs  issued  under 

the  Bills  of  Exchange  Act,  1855,  it  was,  amongst 

other  things,  ordered  **  that  no  other  claim  than  a 

claim  on  a  bill  of  exchange  or  promissory  note  should 

be  included  in  writs  under  the  Summary  Procedure 

on  Bills  of  Exchange  Act,  1855  :" 

And  whereas  it  is  expedient  that  the  said  rule 
should  be  explained  and  amended:  It  is  hereby 
ordered,  that  where  a  defendant  obtains  leave  to  ap- 
pear according  to  the  said  act,  and  enters  appearance 
to  any  such  writ  according  to  the  said  Rule  of  Michael- 
mas Term,  1855,  the  plaintiff  may  include  in  his 
declaration,  together  witiii  a  count  on  the  bill  of  ex- 
change or  promissory  note  (as  the  case  may  be),  a 
count  upon  the  consideration,  if  any,  between  the 
plaintiff  and  defendant  for  the  bill  of  exchange  or 
promissory  note,  and  deliver  a  particular  of  demand 
accordingly. 

(Signed)    Campbell,  Samuel  Martin, 

A.  E.  CoGKBURN,  R.  B.  Crowder, 

Fred.  Pollock,  J.  Willes, 

J.  T.  Coleridge,  G.  Bramwell, 

Wm.  Wiohtman,  W.  H.  Watson, 

W.  Erle,  W.  F.  Channell, 

E.  v.  Williams,  J.  Barnard  Btles. 

Read  in  Court,  January  30,  1858. 

This  rule  still  leaves  the  addition,  in  the  declaration,  of  counts 
upon  causes  of  action  other  than  the  consideration,  between  the 
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parties,  for  the  bill  or  note,  an  irreg[ularity»  in  the  nature  of  a 
variance  after  a  special  indorsement  upon  an  ordinary  writ  of 
■ummona ;  and  this  it  only  profits  a  defendant  to  complain  of  in 
cases  where  he  has  a  good  defence  to  the  count  on  the  bill,  and 
is  therefore  entitled,  in  the  event  of  his  succeeding  thereon,  to 
ask  for  the  general  costs  up  to  declaration,  whatever  may  be  the 
event  of  the  issues  upon  tlie  other  counts. 

See  as  to  amendments,  Knight  v.  Poeoek  (17  C.  B.  177)  ;  Leigh 
V.  Baker  (2  C.  B.,  N.  S.  867). 


EEGULA  GENERALIS. 

As  to  division  into  Paragraphs  of  Special 

Casesy  S^c. 

Hilary  Term,  25th  Victoria. 

It  is  ordered,  that,  fVom  and  after  the  first  day  of 
Easter  Term  next  inclusive,  every  Special  Case,  Spe- 
cial Verdict,  and  Bill  of  Exceptions,  set  down  in  any 
of  the  Superior  Courts  of  Common  Law,  shall  be 
divided  into  paragraphs,  which,  as  nearly  as  may  be, 
shall  be  confined  to  a  distinct  portion  of  the  Bubject^ 
and  every  paragraph  shall  be  numbered  consecutively. 
And  that  the  Masters  on  taxation  do  not  allow  the 
costs  of  drawing  and  copying  any  Special  Case,  Spe- 
cial Verdict,  and  Bill  of  Exceptions,  not  in  substance 
in  compliance  with  this  Bule,  without  the  special  order 
of  the  Court. 

A.  K  COGKBUBNi 

W.  Erlb, 
Fred.  Pollock. 
Jaauaiy  21,  1862. 

This  rule  applies  to  evidence  and  documents  set  out  at  length 
m  an  appendix  to  a  special  case  (Haiiey  v.  Peeke,  L.  R.  1,  Q. 
B.4M). 


EEGULA  GENERALIS. 
As  to  Proceedings  on  Appeals.* 

Trinitt  Term,  1867. 

It  is  ordered  that  on  appeal  from  one  of  the  Supe- 
rior Courts,  such  Court  shall  have  power  to  aUow 


# 


*  As  to  tbc  oecaskm  and  olijeet  of  this  rale,  lee  R.  G.,  T.  T.  1853,  r.  S6,  n. 
(oftfe,  p.  485). 
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interest  for  such  time  as  execution  has  been  delayed 
by  the  proceedings  in  appeal  for  the  delaying  thereof ; 
and  the  Master  on  taxing  the  costs  may  compute  such 
interest  without  any  rule  of  Court  or  order  of  a  Judge 
for  that  purpose. 

And  be  it  ordered  that  in  lieu  of  the  form  No.  21 
in  the  Rule  of  Michaelmas  Vacation,  1854,*  the  follow- 
ing may  be  the  form  of  a  judgment  of  Court  of 
Appeal  in  Exchequer  Chamber  on  a  disposal  of  the 
appeal  in  the  plaintiff's  favour  where  judgment  for 
him  had  been  given  in  the  Court  below,  under  the 
4 1  St  and  42nd  sections  of  the  Common  Law  Procedure 
Act,  1854  [copy  ike  ease  for  the  appeal  ae  stated  by 
the  partiesy  and  then  proceed  thus  .*]  Afterwards  cm 
[the  day  ef  giving  judgment  of  Court  of  AppetU], 
m  the  Court  of  Exchequer  Chamber  of  our  Lady  the 
Queen  before  the  Justices  of  the  Common  Bench  of  our 
Lady  the  Queen  and  the  Barons  of  her  Exchequer ;  [or 
if  the  appeal  be  from  the  Common  PleaSy  say :  *^  before 
the  Justices  of  our  Lady  the  Queen,  assigned  to  hold 
Pleas  in  the  Court  of  our  Lady  the  Queen  before  the 
Queen  herself  and  the  Barons  of  her  Exchequer ;"  or 
if  the  appeal  be  from  the  Exohequery  say :  ^^  before 
the  Justices  of  our  Lady  the  Queen,  assigned  to  hold 
Pleas  in  the  Court  of  our  Lady  the  Queen,  before  the 
Queen  herself  and  the  Justices  of  the  Common  Beach 
of  our  said  Lady  the  Queen"],  come  the  parties  afore* 
said  by  their  respective  attorneys  aforesaid;  and  the 
said  Court  of  Appeal  decide  that,  &c.  [state  the  decision 
of  the  Court  upon  the  questions  raised  by  the  ease 
on  appeal].  And  it  is  considered  by  the  said  Court 
of  Appeal  that  the  plaintiff  do  recover  against  the  de- 
fendant £  for  his  damages  and  his  costs,,  which 
the  plaintiff  hath  sustained  and  expended  by  reason 
of  the  delay  of  execution  on  pretence  of  the  proceed- 
ings in  the  said  appeal,  and  that  the  plaintiff  have 
execution  thereof. 

(Signed)    A.  £.  Cockbubit,  J.  Basxard  Btles, 

Wm.  Bovill,  CoLiir  Blackbubn, 

FiTZROY  Kelly,  H.  S.  Keatiko, 

Samuel  Martin,  Jko.  Msllob^ 

J.  S.  WiLLEs,  Wm.  Sheb, 

G.  Bramwbll,  Montague  Smith 

W.  F.  Channell,  Robert  Lubb. 

6/ A  JTtfne,  1867. 


^HIH|  p.  vM. 


(    ^64    ) 
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As  to  the  Jurisdiction  of  the  Common  Law  Masters 

at  Chambers, 


Michaelmas  Tebm,  1867. 

Ante,  p.  845.  Whereas,  by  the  statute  made  and  passed  in  the 
Session  of  Parliament  held  in  the  30th  and  3l8t  years 
of  the  reign  of  her  Majesty,  intituled  "An  Act  to 
provide  for  the  better  dispatch  of  business  in  the 
Chambers  of  the  Judges  of  the  Superior  Courts  of 
Common  Law,"  It  is  enacted,  that  it  shall  be  lawful  for 
a  majority  of  all  the  Judges  of  the  said  Courts,  which 
majority  shall  include  the  two  Chief  Justices,  or  one 
of  the  Chief  Justices,  and  the  Chief  Baron,  from 
time  to  time  to  make  and  publish  General  Rules  for 
certain  purposes  therein  mentioned. 

It  is  therefore  ordered,  that  the  Masters  of  the 
said  Courts  of  Common  Law  at  Westminster  be,  and 
each  of  them  is  hereby  empowered  and  required  to 
do  all  such  things,  and  transact  aU  such  business,  and 
exercise  all  such  authority  and  jurisdiction  in  respect 
of  the  same,  as  by  virtue  of  any  statute  or  custom,  or 
by  the  Rules  and  Practice  of  the  said  Courts,  or  any 
of  them  respectively,  were  at  the  time  of  the  passing 
of  the  said  Act,  and  are  now  done,  transacted,  or  ex- 
ercised by  any  Judge  of  the  said  Courts  sitting  at 
Chambers,  except  in  respect  of  matters  relating  to  the 
liberty  of  the  subject,  and  except  (unless  by  consent 
of  the  parties)  in  respect  of  the  following  proceedings 
and  matters,  that  is  to  say  : — 

All  matters  relating  to  Criminal  Proceedings  ; 

The  removal  of  Causes  from  Inferior  Courts,  other 
than  the  removal  of  judgments  for  the  purpose  of 
having  Execution ; 

Prohibitions  and  Injunctions  ; 

The  referring  of  Causes  under  the  Common  Law 
Procedure  Act,  1854 ; 

The  rectifying  of  omissions  or  mistakes  in  the  Re- 
gister under  the  Joint  Stock  Companies  Acts  ; 

Interpleader — other  than  such  matters  arising  in  In- 
terpleader, as  relate  to  practice  only ; 

Discovery — whether  by  inspection  of  documents, 
interrogatories  or  otherwise ; 
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Reviewing  taxation  of  costs ; 

Staying  proceedings  aflter  verdict ; 

Acknowledgments  of  married  women  ; 

Leave  to  sue  in  forma  pauperis  ; 

Orders  charging  Stock,  Fund8,<  Annuities,  or  Share 
or  Dividends,  or  annual  produce  thereof. 

That  in  case  any  matter  shall  appear  to  the  Master 
to  he  proper  for  the  decision  of  a  Judge,  the  Master 
may  refer  the  same  to  a  Judge,  and  the  Judge  may 
either  dispose  of  the  matter  or  refer  the  same  back 
to  the  Master  with  such  directions  as  he  may  think 
fit. 

That  appeals  from  the  Master's  order  or  decision 
shall  be  made  by  summons,  such  summons  to  be 
taken  out  within  four  days  after  the  decision  com- 
plained of,  or  such  further  time  as  may  be  allowed  by 
a  Judge  or  Master. 

The  appeal  to  be  no  stay,  unless  so  ordered  by  a 
Judge  or  Master. 

The  costs  of  such  appeal  shall  be  in  the  discretion 
of  the  Judge. 

That  all  summonses  be  issued  by  a  Judge  as  here- 
tofore; but  that  orders  by  the  Masters  be  made  in 
their  own  names. 

That  the  scale  of  costs  for  all  matters  done  by  and 
before  the  Masters  shall  be  the  same  as  are  fixed  for 
business  done  by  and  before  the  Judges. 

^That  the  same  fees  shall  be  taken  in  respect  of  busi- 
ness transacted  before  the  said  Masters  at  chambers, 
as  are  now  taken  when  the  same  business  is  transacted 
before  a  Judge. 

That  these  Rules  take  effect  on  the  1st  January, 
1868. 

A.  E.  COGKBUBN, 
W.  BOVILL, 
FiTZROT  KbLLT, 

Samuel  Mabtin, 

J.  S.  WiLLBS, 

G.  Bramwell, 
W.  F.  Channell, 
J.  Barnard  Btles, 

lUad  in  th$  Courtt  qf  Queen*  i  BenehA 
Common  PleaSf  and  Exchequer  qf  PleaSf  > 
the  25ih  day  of  November,  1867.  j 


Colin  BLACKstTRN 
H.  S.  Keating, 
Jno.  Mellob, 

6.  PiGOTT, 

William  Shee, 
Montague  Smit^, 
Robert  Lush. 
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DIRECTIONS  TO  THE  MASTERS  OF  THE 

COURTS.* 

(In  Ueu  of  DirecHont  now  in  force.) 


Hilary  Term,  1853. 

1.  Between  the  let  day  of  September  and  the  SMth  day  of 
October  in  eacb  year,  one  of  tne  Masters  of  tbe  Coorts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer  shall  baye 
aotbority  to  tax  bills. of  costs,  take  references  and  perform 
otlier  necessary  and  immediate  matters  arisinff  in  or  apper- 
taining to  any  or  either  of  the  said  courts  at  &e  office  of  his 
own  court ;  and  for  such  purpose  one  of  tbe  masters  shall 
attend  on  certain  days  in  each  week,  as  may  be  found 
Meessary,  and  of  which  due  notice  shall  be  affixed  in  the 
Judges'  chambers  and  in  the  respective  offices  of  tbe  masters 
of  eacb  court ;  and  such  master  shall  be  considered  as  the 
vacation  master. 

The  court  will  not  ordinarily  interfere  with  the  taxation  of 
costs,  except  to  correct  some  error  of  principle  into  which 
the  roaster  may  have  fidlen  (Bmrttm  y.  Burton,  L.  J.  29, 
Each.  29  L). 

As  to  costs,  where  a  general  verdict  passes  for  the  plaintiff  on 
several  counts  see  Burton  v.  Lowe  (2  Weekly  Notes,  1867, 
p.  160  J  16  L.  T.  N.  S.  885,  C.  P.  E.  T.). 

2.  In  order  to  diminish  as  mnch  as  possible  the  costs 
arising  from  the  copying  of  documents  to  accompany  tbe 
briefs  of  counsel,  the  masters  are  to  allow  only  the  copying 
of  such  documents,  or  such  parts  of  documents,  as  thev  may 
consider  necessary  for  the  instruction  of  counsel,  or  for  use 
at  the  triaL 

8.  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except 
on  trials  before  the  judge  of  the  Sheriff's  Court  of  London,-|- 
of  of  other  courts  of  record  where  attorneys  are  not  allowed 
to  practise,  and  then  one  guinea  only. 

Writs  of  trial  have  been  abolished  by  30  ft  31  Vict  c.  142, 
s.  6,  which  came  into  operation  on  the  1st  January,  1868 ; 
see  note  to  R.  G.,  H.  T.  1853,  r.  34  (ante,  p.  360). 

4.  The  masters  shall  have  discretion  in  aU  cases  to  allow 


*  At  to  what  feet  to  countel  will  be  allowed  on  taxation,  tee 
Mmpin  Marine  Inmrwtee  Companf  (16  L.  T.  N.  8.  S86;  C.  P.  £.  T.  1867>. 
and  Hughee  y.  Birkenhead  Improvement  Commieiionen  (16  L.  T.  N.  S.  S50, 

«L  B.  E.  T.  1867).  ^  ,   .  ,      .^    - 

f  Thii  eieeptlon  did  not  apply  to  trials  before  the  Secondary  of  London. 
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as  between  partjr  and  party  the  fees  of  counsel  or  special 
pleader  for  drawing  pleadings  or  other  proceedings,  wheUier 
special  or  otherwise,  and  advising. 

5.  When  judgment  is  signed  on  a  eofpaoyity  or  on  a  judge's 
order  authorizing  the  plaintiff  to  sign  judgment,  no  declara- 
tion to  ground  judgment  shall  be  necessary  or  allowed  on  the 
taxation  of  costs. 

6.  The  costs  of  attendance  by  counsel  or  special  pleader 
before  a  judge  at  chambers  shall  in  no  case  be  allowed-  as 
between  party  and  party,  unless  the  judge  shall  certify  fiir 
such  allowance. 

7.  In  all  actions  on  contract,  other  than  cases  wherein  by 
reason  of  the  nature  of  the  action  no  writ  of  trial  can  by  law 
be  issued,*  where  the  sum  recovered  f  or  paid  into  court,  and 
accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  l>e  paid  on  the  settlement  of  the  action,  shall  not 
exceed  twenty  pounds  ^without  costs),  the  plaintiff's  costs  as 
against  the  defendant  shall  be  taxed  accoraing  to  the  lower 
scale  of  allowances  in  the  schedule  of  costs  hereunto  annexed : 
Provided  that  in  case  of  trial  before  a  judg^  of  one  of  the 
superior  courts,  or  judge  of  assize,  if  the  judge  shall  certify 
on  the  posiea  that  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  infienor  court, 
the  costs  shall  be  taxed  on  the  higher  scale. 

In  cross  actions  by  C.  against  R.  to  recover  the  amount  of  a 
surgeon's  bill  where  the  writ  was  indorsed  for  more  than 
20/.;  and  by  R.  against  C.  for  damages  for  negligence,  the 
parties  before  trial  agreed  in  writing  as  follows :  **  Taxed 
costs  of  C.  to  be  paid  in  both  actions ;  C.  to  be  paid  1^/. 
in  addition  to  what  is  paid  into  court  (2/.  7t»  6d.)i  R.  to 
withdraw,  in  writing,  the  letter  offensive  to  C."  A  judge's 
order  was  thereupon  obtained  by  C,  and  drawn  up  in  the 
following  terms :  "  I  do  order  tnat  upon  payment  of  IHL 
beyond  the  amount  paid  into  court  for  which  this  action 
was  brought,  together  with  costs  to  be  taxed  and  paid 
forthwith,  all  further  proceedings  in  this  cause  be  stayed." 
It  was  thereupon  held,  that  whatever  might  have  been 
the  intention  of  the  parties  to  the  agreement,  the  master 
on  taxation  of  costs  could  only  act  on  the  judge's  order, 
which  brought  the  case  within  the  above  rule,  and  that  in 
the  first  action  the  plaintiff's  costs  against  the  defend- 
ant should  have  been  taxed  on  the  lower  scale  {Cnam  v. 
Ray,  Ray  v.  Cream,  L.  J.  80,  Exch.  110). 

This  rule  applies  to  a  successful  defendant  in  an  action 
within  its  terms  (CopUy  v.  Hemngway,  15  C.  B.  N.  S.  447 ; 
L.  J.  83,  C.  P.  162). 


*  An  aetion  on  a  contiact  removed  fhnn  the  County  Comt  to  the  Superior 
Court  at  the  instance  of  the  defendant  !■  within  this  exception,  for  as  there 
was  no  writ  of  summons,  and  consequently  no  Indorsement  thereon,  no  writ 
of  trial  could  Issue  {FUrrf  v.  BmntUt  14  C.  B.  N.  S.  403  i  L.  J.  33,  C.  P.  48). 
See  now  Direction  8,  n.  (Mtpro). 

t  This  has  been  held  to  include  money  paid  into  court  upon  a  plea  of 
tender  6<A>r«  MlkMi  (OnnA  v.  Jrottfty,  L.  J.  S3,  Q.  B.  809,  BaU  Court). 
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Now  the  Stat  80  &  81  Vict.  c.  142,  s.  6  (see  C.  L.  P.  A. 
1860,  8.  84,  n.,  ante,  p.  823),  in  an  action  of  contract  de- 
prives the  plaintiff  of  costs  in  every  case  where  the  sum 
recovered  does  not  exceed  twenty  pounds,  unless  the  judge 
certify  or  make  an  order  allowing  costs. 

8.  Where,  in  like  actions,  the  sum  indorsed  on  the  sum- 
mons shall  be  more  than  twenty  pounds,  but  the  plaintiff 
fails  to  recover  more  than  that  sum,  and  the  judge  aoes  not 
certify  as  aforesaid,  the  plaintiff's  costs  against  the  defendant, 
whether  between  party  and  party  or  as  between  attorney 
and  client,  shall  be  taxed  as  upon  a  writ  of  trial  before  a 
judge  of  a  court  of  record  where  attorneys  are  not  allowed 
to  act  as  advocates,  as  hereinafter  provided  for,  but  the  de- 
fendant's costs,  if  any,  are  to  be  taxed  upon  the  hie^her  scale ; 
provided  that,  in  cases  triable  before  the  sheriff  or  ludge  of  an 
inferior  court,  where  the  judee  shall  refuse  to  make  an  order 
for  trial,  the  judge  may,  if  ne  shall  think  fit,  direct  at  the 
time  of  such  refusal  on  what  scale  the  costs  of  each  party 
shall  be  taxed,  and  in  default  of  such  direction  the  costs  of 
both  parties  shall  be  taxed  on  the  higher  scale. 

Action  to  recover  28/.  19«.  4tff.,  for  goods  sold  and  delivered : 
Pleas;  except  as  to  26/.  10«.  6d,,  never  indebted,  and  as 
to  26/.  10«.  6d.f  a  tender.  The  jury  found  for  the  defend- 
ant on  the  plea  of  tender,  but  that  the  plaintiff  was 
entitled  to  21.  Ss,  lOd,  more.  The  plaintiff  did  not  obtain 
a  certificate  that  the  cause  was  proper  to  he  tried  in  a 
superior  court.  It  was  thereupon  held  that  under  the 
above  rule  the  plaintiff's  costs  were  to  be  taxed  on  the 
lower  scale.  Jamet  v.  ratu  (Lord),  2  E.  &  £.  888 ;  L.  J. 
29,  Q.  B.  169. 

9.  At  the  bead  of  every  bill  of  costs  taken  to  the  taxing 
ofiicer  to  be  taxed,  it  shall  be  stated  whether  the  sum  re- 
covered, accepted,  or  agreed  to  be  paid  exceeds  the  sum  of 
twenty  pounds,  or  not,  in  the  following  form : — 

Debt  above  twenty  pounds. 
Debt  twenty  pounds  or  under. 


Generai  JUowanee  fir  Plamtiffs  and  Dtfendantt ;  and  in  Catet 
under  £20  tu  well  between  Attorney  and  Client  at  between 
Party  and  Party,* 

Above  £20  Under  £30 

Writs.                           £   $,    d.  £   ;   d. 

Summons          0  12    6  ••     0  10    0 

Concurrent  summons 0  10    0  .•     0    7    6 


*  The  sosle  of  cotti  for  matten  done  before  the  maeteri,  nnder  30  fr  91 
Viet.  c.  61  (offfe,  p.  S4fi),  is  the  uune  u  herein  fixed  for  busineu  done  before 
the  Judges,  R.  G.,  M.  T.  1867  {ante,  p.  465).  Where,  by  an  act  of  parlia- 
ment, e.  g.  the  Lands  Clauses  Act,  1S45,  s.  5S,  the  taxation  of  the  costs  of 
proceedings  is  referred  to  a  master  of  one  of  the  courts  as  a  mtsoiui  dM^ 
nata,  the  courts  have  no  power  to  review  the  taxation  so  maiie  {In  re  Omn 
and  L,^».W.  Saawaif  Oompattp,  L.  R.  3  Q.  B.  54.  where  all  the  prerious 
cases  are  collected  and  reviewed).  It  would  teem  that  in  such  csaas  the 
masters  are  not  bound  by  the  above  scsla. 


Under  £30 

£   «. 

d. 

0    7 

6 

0  11 

0 

0    8 

6 

0  13 

0 

0  10 

6 

0  11 

0 

0    8 

6 

0  IS 

0 

0  10 

6 
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Abore^SO 

Writs — (eontimued),  £    t.    d. 

Renewed  summoDt 0  10    0     •• 

Capias    ..         • 0  12    6     •• 

Alias 0  10    0     .. 

Pluries 0  10    0     .. 

Capias  ad  satisfiuiendum        .  •         .  •  0  12    0     .  • 
Renewed  ca.  sa.            ••         ..         ••096«« 

Ca.  sa.  for  the  residue 0  14    0     .. 

Renewed  0  11     6     .. 

Fieri  Facias 0  12    0     .. 

Renewed  096.. 

Renewed  for  the  residue         ••         ..  014    0    •• 

Renewed  0  11     6     •• 

Fi.  fa.  de  bonis  ecdesiasticis  ••         ..  0  14    6     ..        — 

Renewed  0  12    0     ..        — 

Habere  facias  pos.  and  fi.  fii.  or  ca.  sa. 

for  costs  in  one  writ  • .         ..         ..  0  18    0     ..        — 
Habere  fa.  pos.  alone  ..         ••         ••  0  IS    0     .•        — 
Special  indorsements  on  writs  of  sum- 
mons    0    6    0     ..     0    2    6 

Writofrevivor 0  12    6     ..     0  10    0 

Ejectment         0  15    0..        -* 

Of  trial,  exclusiTe  of  fee         • .         •  •         —  ..080 

Subpcena  ad  test.  0    7    0     ..     0    5    0 

Subpoena  duces  tecum 0    9    0     ..     0    7    0 

Tf  above  four  folios,  additional  per  folio  0    0    8     ..     0    0    4 
Exiffi  facias       ••         ..         ..         ..IIO..        ^- 

Capias  utiagatum         110..        — 

Elegit,  Nob.  9,  10,  and  11,  in  New 

Rules  0  15    0     ..        — 

Ditto,  Nos.  12,  13,  and  14       . .         ..100..        — 

Attachment 0  12    0     ••        — 

Detainer  0  12    6     ••        — 

Habeas  corpus  obtained  by  plaintiff, 

including  allowance 100..        — 

Procedendo 0  15    0     ..        — 

Venditioni  exponas •  0  13    6     ••        — 

Supersedeas,  if  not  issued  by  a  prisoner  0  110..        — 

Copt  and  Sbrvice  of  Writs. 

Of  summons,  the  defendant  being  served 
in  London,  Middlesex,  or  Surrey, 
within  two  miles  of  the  place  of  busi- 
ness of  the  attorney,  for  each  de- 
fendant   0    5    0     ..     0    5    0 

If  beyond  that  distance,  additional  for 
every  mile,  but  in  cases  under  £20 
not  to  exceed  ten  miles       ••         ..010..     006 

If  die  defendant  should  be  served  in 
any  other  county,  the  same  allowance, 
but  the  distance  to  be  calculated  from 
the  office  of  the  attorney  employed  to 
effect  service. 

Of  writ  of  revivor,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of 
writ  of  summons  for  each  defendant,  v  a    a    4 

And  in  addition,  for  every  folio  of  copy 
beyond  three 


18 

0 

..     9  12 

8 

6 

..0    5 

2 

0 

..     &    2 
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Copt  and  Service  of  Writs —        Above  £90        Under  £90 
{eantinued).  £   »,   d*  £   t,    dm 

Correspondent's  charges  for  senrice  of 
writ,  including  affidavit  of  senrice, 
and  exclusive  of  mileage  in  cases  in 
which  the  fixed  sum  for  costs  does 
not  apply       . .         . .         . .         • .     0 

The  like  for  service  of  subpcenas       • .     0 

Extra  for  subpoenas  duces  tecum       .  •     0 

Notice  of  writ  for  service  on  a  foreigner 
out  of  jurisdiction 08t)..080 

Agent's  charges  according  to  circum- 
stances, &c. 

In  cases  in  which  the  defendant  shall 
avoid  service,  and  an  order  shaH  be 
made  to  proceed,  a  sum  will  be  al- 
lowed for  attendances  to  serve,  ac- 
cording to  circumstances. 

Of  subpoena  ad  test.     ..         ••         ,»     0    &    0     ••     0    S    0 

Of  subpoena  duces  tecum        . .         . .     0'    7    (^    • .     0    5-    0 

Mileage  as  before. 

Instructions. 

Instiructions  to  sue  or  defend  for  plead- 
ings, special  affidavits  where  allowed, 
and  to  counsel  on  special  matters  ..068    ••034 

To  counsel  in  common  matters  ..084    ••03    4 

For  brief  0  13    4    ••     0    6    8 

If  difficult,  and  many  witnesses  or  do- 
cuments, discretionary        ..         ••        —  ..       NiL 

For  every  suggestion   ..         ••         ..068. .034 

For  plea  of  suggestion ..         ••         ••     068. .03     4 

For  issue  in  fact  by  consent    ..         ..0  18    4*.     068 

For  suggestion  to  revive,  or  writ  of  re* 
vivor,  when  no  rule  necessary         .•068..     03    4 

For  rul6  for  writ  of  revivor,  when  ne- 
cessary   0    6    8     ..     0    3    4 

For  proceeding  in  error  ••         ••068.r        — 

To  defend  for  executor,  after  suggestion 

of  death  of  original  defendant       ..     0    6    8     ••     0    3     4 

For  agreement  of  damages      .•         ••     0    68     ..034 

For  grounds  of  error    ..         ••         ..     0    6    8     ••         — - 

For  assignment  of  errors  after  notice..     0    6    8..        — 

For  confession  of  action  in  ejectment  aa 
to  the  whole  or  in  part        • .         ..068..        "— 

To  reduce  special  jury  ••         ..     0  13    4     ..        ^- 

Drawing  Pleadings,  &c. 

Declarations  inclusive  of  instructtona 

and  ingrossing,  and  of  attendance  to 

fileordeliver ..     1    6    0     ..     0  10    0 

If  above  ten  folios,  for  every  folio  ..  0  1  0  ..  0  1  0 
One  or  more  pleas,  if  three  folios  or 

under,  exclusive  of  instructiona,  but 

inclusive  of  ingrossing        ..        ,.     040    ••030 


* 
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DftAWiNO  Pleadimob,  &C. —  Abore  £90         Uoder  £S0 

{etmiinmed)»  £    t,    d,  £    a*  d» 

If  above  three  fotioii  for  every  Iblio 
drawing         0    1     0     ••     0     1    0 

Joinderof  issue,  inclusive  of  ingrosaing    0    4    0    «•    0    S    0 

Demurrer,  inclusive  of  ingrossing      ••     040    ••080 

Joinder  in  demurrer,  inclusive  of  in- 
grossing         ..         ••         ••         ••     0    4    0     ••     0    S    0 

Marginal  statement  of  matter  of  law  for 
argument,  exclusive  of  copies  for  the 
judges  ..         ..         ••         ••     06S..034 

Replications,  new  ansignments,  grounda 
of  error,  assignment  of  errors,  pleas 
to  assignment  of  errors,  and  other 
pleadings,  the  same  as  the  foregoing 
charges  for  pleas. 

Issue  or  demurrer  book  ••         ••     008^.08     4 

Record ..        NiL       ..        NU. 

Postea,  when  drawn  by  attorney,  in- 
cluding ingrossing,  for  every  folio  ••     0    1    0     ..     0    1    0 

Judgment,  whether  by  default  or  final  .084    ••084 

Authority  to  receive  monies  out  of 
court 0    8    0     ..     0    2    0 

Suggestions,  pleas  to  suggestions,  and 
subsequent  pleadings,  of  three  folios 
or  under,  inclusive  of  ingrossment.  •     040     ..     080 

If  above  three  folios,  for  every  folio 
drawing         0    I     0     ..     0     1     0 

Issue  for  the  trial  of  facts  by  agree- 
ment, for  every  folio .OlO.vOlO 

Special  case,  per  folio 010*«010 

Agreement  of  damages  and  copy,  if  five 

folios  or  under  068     ••084 

Above  five  folios,  for  every  iblio  draw- 
ing      0    1    0*    ••    0    I    0 

And  copy  per  folio       • 004     ••     004 

Drawing  writ  of  inquiry  ••         .•     0    8    4     ••        Nil. 

Special  particulars  of  demand  or  set-off 
and  copy,  per  folio   ••         ••         ••008*.     004 

Short  ditto  and  copy 080..     026 

Abstract  of  pleas,  when  necessary,  and 
fair  copy,  and  copy  for  judge        ••     084     ••08    4 

Bill  of  cosu  and  copy  for  taxation,  per 
folio ..         ..OOS.*        — - 

Copy  for  the  opposite  party     . .         .  •     0    0    4    • .        •— 

Drawing  bill  of  costs  and  copy,  per 
folio  4^.,  not  to  exceed        ••         ••         ••  ••040 

Copy  for  the  opposite  party,  per  folio 
4ii.,  not  to  exceed ••040 

Drawing  and  ingrossing  common  cog- 
novit, and  attendance  thereon        •  •     018    4    ••    0    6    8 

If  snecial  and  long 10    0    ••     0  10    0 

Replication  accepting  money  ont  of 
court,  in  full  of  demand,  inclusive  of 
instructions 0    4    0     ••     a    8    0 

Similiter  or  joinder  of  issue  to  obtain 
order  to  try  before  sheriff    • ,.080 
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Abore  £20  Under  £S0 

InOROBBINO  AMD  COPTINO.  £    t.    d.  £    #.    d. 

Declarations,  above  ten  folios,  per  folio    0    0    4     ••     0    0    4 
Other   pleadings  before    enumerated, 

above  three  folios,  per  folio ..         ••004..     004 
Issue  (pleadings),  it  fifteen  folios  or 

under  ••         ..         • 050..        — 

Ifabovefifteenfolios,  for  every  folio..     0    0    4    ..     0    0    4 
Issue  (pleadings),  if  ten  folios  or  under   '      ..  ..084 

Above  ten  folios,  per  folio       •  •         •  •  • .  ..004 

All  proceedings  on  paper,  per  folio    ..004..     0    04 
The  like  on  parchment,  per  folio        . .     0    0    6     . .     0    0    4 
Judgments  for  non-appearance  on  spe- 
cially-indorsed writs,  or  writs  of  re- 
vivor, and  in  ejectment,  to  be  taken 
as  nine  folios,  including  the  writ  in 
actions  above  20/.,   and  six  folios 
uoder  202. 
The  allowance  of  ILSs,  2d,  for  inter- 
locutory judgments  will  be  discon- 
tinued, and  the  drawing,  entry,  and 
other  charges  will  for  the  future  be 
according  to  this  scale. 
The  length  of  interlocutory  and  final 
judgments  will  be  allowed  as  hereto- 
fore. 

NOTICBB. 

To   declare,   reply,    and    subsequent 

pleadings,  copy  and  service ..         ..     040     ..     030 

By  defendant  to  bring  issue  to  trial, 
copy  and  service 040..     030 

For  special  jury  to  opposite  attorney, 
copy  and  service,  pursuant  to  section 
109 0    5    0     ..     0    3    0 

The  like  to  sheriff,  pursuant  to  section 

112 0    5    0     ..     0    3    0 

To  executor  or  administrator  of  sole 
defendant  deceased,  to  appear  to  writ 
and  suggestion         050..     030 

To  sheriff  of  renewal  of  execution,  ex- 
clusive of  any  payment       ••         .•     050     ..     030 

To  plaintiff  in  error  to  assign  errors  . .     0    5    0     .  •     0    3    0 

Of  discontinuance  of  error     ••         ••040..     030 

Of  confession  of  error 040*^080 

Of  plaintiff's  in  error  intention  to  pro- 
ceed to  personal  representatives  of 
defendant  deceased 050. .030 

Of  appearance  when  appearance  duly 
entered  and  notice  given  on  the  day 
of  appearance,  but  not  otherwiBe   •  •     0    4    0     .  •     0    3    0 

Of  appearance  to  writ  of  revivor        •  •     0    5    0     . .     0    3    0 

To  plead  ..         ..         ••         ..    0    4    0     ..     0    3    0 

Of  declaration  when  necessary,  copy 
and  service 050..     050 

Of  objection  for  misjoinder  or  non- 
joinder of  plaintiff,  copy  and  service    0    4    0    ..     0    3    0 


SCHEDULE  OF  COSTS. 

AbOTe£S0 
NoTicBfl— (eoRttiMtfiO*  £   $.   d. 

To  Sheriff  to  discharge  a  prisoner  out 
of  custody,  copy  and  service  • .     0    5    0 

Notice  in  ejectment  to  defend  for  part 
of  premises  and  senrice      .  •         ..060 

If  aboTC  three  folios,  for  every  folio 
■additional ••     0    1    0 

Notice  of  admission  of  right  and  denial 
of  ouster  by  a  joint  tenant,  &c.      ..060 

If  above  three  folios,  for  every  folio  ..004 

Discontinuance  by  claimant  in  eject- 
ment and  service 0    5    0 

Of  confession  of  action  of  ejectment  as 
to  the  whole  or  in  part,  and  service  .    0  10    0 

Of  trial,  inquiry,  demand  of  residence 
of  plaintiff,  of  authority  for  issuing 
writ,  and  all  other  common  notices.  •     0    4    0 

To  admit  or  produce,  if  short  • .         ..076 

The  like,  if  long  0  10    0 

If  very  long  and  special,  a  larger  al- 
lowance may  be  made  in  cases  above 
20/. 

Additional  allowance  for  mileage,  as 
upon  the  service  of  a  writ. 

Copt  and  Service. 

Of  special  and  common  rules  . .         ..050 

Of  special  rule,  above  three  folios,  per 
folio  additional         0    0    4 

Of  summons  or  order  of  a  judge      ..080 

Of  order  to  charge  a  prisoner  in  execu- 
tion      0    5    0 

Of  master's  note  of  receipt  and  of  affi- 
davits in  error  in  fact  . .         •  •     0    7    0 

Of  master's  note  of  receipt  of  error  in 
law ..050 

Mileage  on  services  as  upon  a  writ  of 
summons. 

Ejectment. 

Instructions   to  sue,   and  examining 

deeds 0  18    4 

If  a  question  of  title 110 

Attendance. 

To  search  for  appearance  to  writ  of 
summons       0    8    4 

Two  searches  will  be  allowed,  if  neces- 
sarily made. 

To  obtain  undertaking  to  appear  to 
process  0    5    0 

To  give  undertaking  to  appear  ..050 

Deponent  to  be  sworn  (where  allowed) 
ferrules  where  no  attendance  in  court, 
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•  • 


Under  £S0 
£    t.    d. 

0     4    0 


•  • 


0 
0 
0 


8 
5 
5 


0 
0 
0 


0    4    0 

0    0    4 
0    8    0 


0    3    4 


0    5    0 
0    5    0 
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Abore  £30  Under  £30 

ArrEVDAvcz—^eomtinued),  £    s,    d*         £   s.    d. 

to  enter  exception  to  bail,  to  leave 

writ  at  sheriff'!  office,  to  obtain  re- 
turn to  writ,  to  alter  or  amend  plead- 
ings, to  file  any  proceeding,  to  obtain 

office  copies,  consent  tx>  any  sum- 
mons, for  postea  (if  necessary),  to  set 

down  case,  or  demurrer,  each  judge 

with  demurrer  book  or  special  case, 

to  deliver  points  to  each  judge,  to 

ascertain  if  books  delivered  aad  other 

like  attendances  «.  ..  •.084'»«034 
To  set  down  causes  for  trial  •'•.  ••  0  6  8  ••  0  3  4 
On  each  counsel  with  brief  at  trial,  fee 

under  twenty  guineas,  to  reduce  spe* 

cial  jury,  summons  before  a  judge^ 

and  to  pay  money  info  court  ..     0    6    8    «•     0    8    4 

On  counsel  with  brief,  fee  twenty  guineaa 

and  above 0  18    4    •••       — 

To  receive  money  out  of  court  ••     OlOO**     06    8 

Counsel  with  brief  on  motion,  if  above 

one  guinea  fee  0    6    8     ..     0    8    4 

If  one  guinea  only       ..         ••         ••084     ••084 
Consultation  with  counsel       ••         ••     0  18    4     ••        NiL 
Conference  with  counsel         • .         • .     0    6    8     •  •        — > 
Fee  on  every  record  or  writ  of  trial   .  •     0    6    8     •  •    0    8    4 
For  common  jury  panel  ••         ••0    84     ••084 

For  special  jury  panel 068     ••084 

To  obtain  names  of  viewers    ••         ••068^^O84 
To  enter  any  suggestion  on  roll  when 

necessary  ••  ..  ••  ••084..084 
Attending  court  cause  made  remanet*.  0  18  4  ••  0  6  8 
Attending  for  fresh  panels  after  remanet 

aa  before. 
Attendances  incidental  to  agreement  of 

amount  of  damagea  accoraing  to  the 

circumstances. 
Attendance  in  pursuance  of  notiee  to 

admit 0    6    8     ..     0    8    4 

For  every  hour  beyond  one     «•         ••    0    6    8     ••     0    8    4 
Attending  making  admissions,  except 

under  special  circumstances  ••06    8    ••0    84 

On  reference  to  roaster  upon  common 

matters,  such  as  to  compute  upon  a 

bill  or  bond 0    6    8     ••     0    6    8 

Special  matters  0  13    4    ..     0    6    8 

For  every  hour  after  the  first  .  •         ..068    ••084 
If  counsel  in  attendance,  attorney  at- 
tending   0    6    8     ••     0    3    4 

Above  one  boor  ••         ••         ••     0  IS    4     ?•    0    6    8 

To  attest  confession  in  ejectment       ••068»*        — - 
To  file  memorandum  of  error  and  obtain 

master's  receipt        ••  ••     0    6    8     ••     0    3    4 

Assises  each  day,  exclusive  of  expenses, 

bat  inclusive  of  all  matters  transacted. 

except  one  attendance   upon  each 

"  brief 2    10..        — 
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Aboye  £30  Under  £90 

Attendance — (eotUinued),  £   t*  d,         £   t»   d, 

ExpenteSi  excluii^e  of  tiaYelling,  for 
each  day        ..         ••         ••         ..llO**         •— 

Travelling  expenses,  the  amount  actU'- 
ally  and  reasonably  paid,  but  in  no 
case  exceeding  l».  per  mile  one  way. 

If  two  causes,  in  each  per  day  for  at- 
tendance       ••         ..         ••         ..Ills*.        — 

If  three  causes  or  more,  each  ..         ..     110»*        •— 

If  more  than  one  cause,  expenses  at 
1/.  If.  each  day,  and  travelling  ex- 
penses to  be  divided  equally. 

Clerk's  attendance  discretionary  if  more 
than  one  cause,  or  in  special  cases 
not  exceeding  per  day,  inclusive  of 
expeoses,  except  travelling  • .         •  •     1     1    0     . .        «• 

In  assize  towns  in  which  two  lists  are 
made,  and  in  special  jury  causes,  the 
attendance  of  the  attorney  will  not  be 
allowed  from  the  commission  day, 
but  only  from  such  period  as  his  at- 
tendance became  proper. 

On  writ  of  inquiry  or  writ  of  trial  at  a 
distance,  if  no  other  business,  inclu- 
sive of  expenses,  per  day    ••         •• 

If  two  cases,  each         ••         ..         •• 

If  more  than  two  cases,  each  . .         . . 

Travelling  expenses  as  before,  and  to 
be  apportioned  if  more  than  one 
cause. 

In  London  or  Middlesex  or  in  same 
town,  on  trial  or  writ  of  inquiry,  when 
cause  in  paper,  and  not  tried,  per  day 

On  trial 1 

Ditto,  if  occupied  the  whole  day       •  • 

Managing  clerk  to  conduct  cause  at  a 
distance  when  only  one  cause  per 
day 

If  more  than  one  cause,  each  . .         •  • 

Travelling  and  other  expenses  the  same 
as  attorney. 

Court  on  motion  rule  nisi  granted      •  • 

The  like,  on  rule  absolute  after  rule  nisi 

The  like,  previous  to  argument,  per  day 

The  like,  in  cases  set  down  in  the  paper, 
not  exceeding  for  a  whole  term 

After  term  when  sittings,  not  exceeding 


2    2 

0 

..     1    1 

0 

I  11 

6 

..    0  13 

4 

1     1 

0 

..     0  18 

4 

Taxation  on  postea      •  •         •  •         •  • 

More  according  to  time  occupied. 

Ditto,  costs  of  cause  otherwise  than  on 
postea  ..         ••         ••         •• 

Ditto,  costs  of  judgment  only,  and  ordi- 


{ 


0  18 

4 

•  • 

0    6 

8 

1     1 

0 

•  • 

0  18 

4 

2    2 

0 

•  • 

— 

1  11 

6 

•  • 

0  18 

4 

1     1 

0 

• . 

0  10 

6 

0    6 

8 

•  • 

0    S 

4 

0  18 

4 

•  • 

0    6 

8 

0    6 

8 

•  • 

0    8 

4 

2    0 

0 

•  ■ 

1    0 

0 

1    0 

0 

•  • 

0  10 

0 

0  18 

4 

■  r 

0    8 

4 

to 

to 

1    9 

a 

•  • 

0    6 

8 

0    6 

») 

to 

"  •• 

0    8 

4 

0  13 

4J 

nary  interlocutory  matter*  ••        ••084    ••0    84 
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DIBECTIONS  TO  THE  MASTERS  OF  THE  COURTS. 


Briefs. 


AbOTe£90 


Under  £S0 
£    i.    d. 


•  • 


Minutes  of  evidence    • . 

Brief  and  one  fair  copy  where  cause 
tried  before  a  judge  of  a  Court  of  Re- 
cord where  attorneys  are  not  allowed 
to  act  as  advocates,  not  exceeding  . . 

In  the  like  case,  fee  to  counsel  and 
clerk 

For  drawing,  per  folio 0 

Copying 0 


•  • 


0  13    4 


2    0    0 
1     8    6 


Term  Fees  and  LETTkRs. 


0 
0 
0 
0 
0 


1 
0 


18 
15 
3 
6 
2 
8 


0 

4 


0 
0 
0 
0 
0 
0 


Proper  business  

Agency  ..         ..         ••         ••         .. 

Letters  when  no  term  fee  proper  business 

Agency  ..         •• 

Letters  in  interlocutory  matters  proper 

Agency 0 

In  actions  under  20/.  no  allowance  will 
be  made  for  **  letters*'  for  the  vacation 
preceding  the  term  in  which  a  term 
fee  shall  be  allowed. 


Letters. 

Letter  before  action  and  other  letters.  .086 
Circular  letters  after  the  first  .  •         ..016 


0  10  0 

0  12  0 

0    2  0 

0    8  0 


0    2    0 
0    1     0 


Affidavits. 

Drawing  special  affidavits,  per  folio  . .  0    1    0     .  •     0     1    0 

Engrossing  same,  exclusive  of  affidavits 

of  increase     ..         004..        Nil. 

Common   affidavits,  of  five  folios  or 

under,  including  engrossing  and  oath  0    6    0     ..     0    5    0 

Affidavit  of  increase,  including  en- 
grossing and  oath ••         ..050 

Copy  for  the  other  side           •  •         . .  •  •         ..020 


Searches. 

All  common  searches,  exclusive  of  pay- 
ment .•         ••         ••         .•         ••     0 


If  very  long 


0  18 


4 
4 


0 
0 


3     4 
6    8 


Counsel. 

To  attend  reference  to  master,  not  ex- 
ceeding, except  on  examination  of 
witnesses       

To  settle  special  indorsement  on  writ.  • 

Warrant  of  Attorney. 
Costs  of  signing  judgment      •  • 

Defendants. 

Appearance       ••         ..         ..         •• 
For  each  additional  defendant,  inclusive 
of  payment    .  •         .  •         ,  • 


2    2 

NiL 


8  10    0 


Nil. 
NU. 


0    7 
0    1 


0 
6 


0    6    0 
0    1     6 


SCHEDULE  OF  COSTS. 
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A1x>Te  £20 
Defendants— (coR/tfi««i).  £   «.   d, 

A  second  summons  and  order  for  time 
to  plead  shall  be  allowed  in  special 
cases  above  20/.  when  necessary. 

Counsel's  Clerk's  Fees. 

The  fees  to  be  allowed  to  counsel's 

clerk  not  to  exceed  as  under : 
Upon  a  fee  under  5  guineas  •  •  ••026 
5  guineas  and  under  10  guineas  ••  0  5  0 
10  guineas  and  under  20  guineas  ^.^  0  10  0 
20  guineas  and  under  SO  guineas  ••  0  15  0 
30  guineas  and  under  50  guineas  •  •  10  0 
50  guineas  and  upwards  ••        ••    2  10    0 

per  cent. 

On  Consultations. 

Senior's  clerk 0    7    6 

Junior's  clerk    ••         ••         ••         ••.0    2    6 

On  general  retainer     • 0  10    6 

On  common  retainer 026* 

On  conference 0    5    0 

If  reiident  in 
the  town  In 

AUowcmce  to  WUnesaes.*         came  is  tried. 

£    «.    d. 

Common  witnesses,  such  as  labourers,    l  a    5    n 
journeymen,  &c.,  per  diem  •  •    | 

{076 
to 
0  10     A 

(0  10    6 
Auctioneers  and  accountants,  per  diem  <       to 

U    1    0 

Professional  men,  per  diem     •  •         •  •     110 

DittOy  inclusive  of  all,  except  travel-    )         

ling  expenses,  per  diem    ••         **    ) 

Attomies  or  other  clerks,  per  diem    ••    0  10    6 


Engineers  and  surveyors,  per  diem    ••110 
Notaries,  per  diem       110 


Under  £S0 
£    s,    d. 


■  • 

•  • 

•  • 

•  • 


•  • 


If  resident 
at  a  distance 

from  the 
place  of  trial. 

£    «.   d, 

0    5    0 

to 
0    7    6 
0  10    0 

to 
0  15    0 
0  10    6 

to 
110 


{: 


{ 
{ 
{ 


2    2 

to 

8    8 

0  15 
to 

1  1 
1     1 

to 
8  8 
1     1 


0 
0 

0 
0 

0 
0 


*  Bee  Dovddl  ▼.  Royal  Australian  Steam  Navigation  Companif  (8  £.  ft  B. 
90f ;  L.  J.  2S,  Q.  B.  369) ;  where  the  expenses  of  maintenance  of  the  plaintiff 
(who  was  a  matertal  witness  on  his  own  behalf),  after  a  verdict  in  his  favour, 
and  unto  a  rule  nisi  for  a  new  trial  was  disposed  of,  were  allowed  him. 

An  affidavit  of  increase  ought  not  to  state  that  the  expenses  charged  for 
witnesses  have  been  paid  to  them,  unless  they  have  been  actually  paid  to 
them  at  the  time  when  it  is  made ;  the  fact  of  the  money  due  to  a  witness 
for  his  attendance,  having  been  set  off  against  expenses  incurred  by  the 
snccessftil  party  in  conveying  him  to  the  assise  town,  and  keeping  him  there, 
is  iniufflcient  {Orou  v.  Durntt,  L.  J.  29,  Ex.  473). 
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DIBECTIONS  TO  THE  MASTERS  OF  THE  COUBTS. 


AUmnmoe  to  WUmeMset^ecniiMued), 


Gentlemen        • 

Esquirei  «         « 

Bankers  •  •        >•  •         •  • 

Merchants        « 

Females,  according  to  station  in  life,    j 
per  diem     •  •         •  •         .  •     from   ^  ^ 


Ifxnidentia 
the  town  In 
nrhkh  the 
cauu  ii  tried. 
£   i-  d. 
'^i    1    0 
wkh  labpoena, 
but  no  dally  al- 
lowance,exeept 
after  the    first 
day»  and  then  a 
reaaonahle  sum 
for  refteehment 
V.  andeoBTeyaoce  J 
5    0 
to 
10    Q 


Ifnaldent 
at  a  diitance 

from  the 
place  of  tzlal. 
£    i.  d. 


1    1   0 

per 
diem. 


Police  inspector,  per  diem 


Police  constable 


0    5    0 


0    3    0. 


..     1 

r 

7o 


s 

to 
0 
7 
to 
10 
6 
to 
7 


0 

6 

0 
0 

6 


If  the  witnesses  attend  in  one  cause 

only,  they  will  be  entitled  to  the  full 

allowance.    If  they  attend  in  more 

than  one  cause  they  will  be  entitled 

to  a  proportionate  part  in  each  cause 

only. 
The  travelling  expenses  of  witnesses 

shall  be  allowed  according  to  the 

sums  reasonably  and  actually  paidj 

but  in  no  case  shall  exceed  It,  per 

mile  one  way. 

MitceUaneous. 

Close  copy  of  proceedings  in  agency  cases,  4J.  per  folio, 
according  to  actual  length. 

In  cases  under  20L  no  allowance  will  be  made  in  respect  of 
the  following  matters  :«- 

Attending  deponent  to  be  sworn  to  affidavit. 
Advice  on  evidence. 
Maps,  plans,  or  models. 
For  maps  or  plans,  when  used  in  cases  above  201,,  from  1/.  1«. 
to  3/.  3«. 

All  other  allowances  will  be  made  as  heretofore,  except  so  far 
as  it  may  be  necessary  to  reduce  or  increase  the  same  con- 
formably to  the  scale  of  fees  published  on  the  24th  November, 
1852.* 

Campbell.  T.  J.  Platt. 

John  Jervis.  W.  Erlb. 

Fkbd.  Pollock.       T.  N.  Talfovsd. 
£.  H.  Alderson.     Saml.  Martin. 

W.  WlOHTMAN. 

27th  January,  1853. 


•  8eejoff,p.  616. 
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WRITS  AND  NOTICES  TO  SHERIFFS. 

The  foUowing  are  the  modes  of  addressing  Writs  and 
Notices  to  the  Sheriffs  of  the  different  Counties 
of  England. 

In  Ixmdon  there  are  two  sheriffs,  and  the  writ  is  directed 
accordingly  ''To  the  sherifis  of  London." 

In  Middlesex  the  two  sherifis  of  London  act  as  sheriff, 
and  in  law  constitute  hut  one  sheriff;  the  writ  is  directed 
accordingly  "  To  the  sheriff  of  Middlesex.'' 

In  the  counties  paiatine  writs  are,  by  the  Common  Law 
Procedure  Act,  1862,  in  cases  within  >tbe  provisions  of  that 
act,  to  be  directed  and  delivered  to  the  sherifis :  (s.  122,  ante, 
p.  107.)  Writs  and  notices  may  now,  therefore,  be  addressed 
^'To  the  sheriff  of  the  county  palatine  of  Lancaster,"  or 
'*  of  Durham  and  Sadberge." 


To  the  sheriffs  of  the  foUowing  cities,  writs  and  notices 
are  to  be  addressed  asfouows: — "  To  the  sheriff  of  the  city 
of  Bristol,"  "  of  Canterbury,"  "of  Chester,"  "of  Exeter,^' 
"of  Gloucester,"  "of  Lincoln,"  "of  Norwich,"  "of  Wor- 
cester,". "  of  York." 

Writs  to  be  executed  in  the  city  of  Oaford  are  addressed 
to  the  sheriff  of  the  county. 

The  writ  to  the  sheriff  of  Lichfield  is  thus  addressed :~ 
"  To  the  sheriff  of  the  city  of  Lichfield  and  the  county  of 
the  same  city." 

The  following  is  the  direction  of  the  writ  and  notices  to 
towns  which  are  counties  of  themselves : — "  To  the  sheriff  of 
the  town  and  county  of  Haverfordwest,"  "of  Kingston- 
upon-Hull,"  "of  Newcastle-upon-Tyne,"  "of  Notting- 
ham," "of  Poole,"  "of  Southampton." 

To  the  sheriff  of  Carmarthen  writs  must  be  directed  "To 
the  sheriff  of  the  county  of  the  borough  of  Carmarthen." 

To  the  Cinque  Ports  the  writ  is  directed  thus: — "  To  our 
constable  of  our  castle  of  Dover,  or  to  his  deputy  or  lieu- 
tenant" 

In  the  Isle  of  Ebf  the  writ  is  directed  "To  the  sheriff  of 
Cambridgeshire." 
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In  the  borough  of  Southwark  the  writ  is  directed ''  To  the 
sheriff  of  Sarrey." 

To  Berwick-upon-Tweed^  writs  art  directed  "  To  the  sheriff 
of  the  ooanty  of  the  boroagh  and  town  of  Berwick-upon- 
Tweed." 

To  the  eoroneri  of  a  county^  ^c,  the  writ  ia  directed 
thus : — **  To  the  coroners  of  our  county  of  , "  or  *'  of 

our  city  of 


»» 


To  Berwick^  however j  the  writ  is  Greeted ''  To  the  coroner 
of  the  county  of  the  borough  and  town  of  Berwick-upon- 
Tweed." 

To  elisors  it  is  directed  thus :— "  To  A.  B.  and  C.  2>., 
elisors  appointed  by  our  court  of  ,  in  this  behalf." 


(    481    ) 


APPENDIX. 


STATUTES 

RELATING  TO 

PLEADING  AND  PRACTICE 

IN  THE 

SUPERIOR  COURTS  OF  COMMON  LAW, 


[5  &  6  Vict.  c.  97.»] 

An  Act  to  amend  the  Law  relating  to  Double  Costs, 
Notices  of  Action,  Limitations  of  Actions,  and 
Pleas  of  the  General  Issue,  under  certain  Acts 
of  Parliament,  [10th  August,  1842.] 

Whbrbab   divers  acts  of  parliament,  public,  local  and 
personal,  contain  enactments  or  provisions  relating  to  the 
recovery  of  double,  treble,  or  otner  costs  in  certain  cases, 
and  to  the  pleading  of  the  general  issue  and  the  giving  any 
special  matter  in  evidence  at  any  trial  to  be  had  for  any 
matter  done  in  pursuance  of  or  under  the  authority  of  the 
said  acts,  and  to  the  giving  of  notice  of  action  before  any 
action  shall  be  commenced:  And  whereas  it  is  expedient 
that  the  law  should  be  altered  in  such  respects :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  so  much  of  any  Repeal  of 
clause,  enactment,  or  provision  in  any  lict  or  acts  commonly  fJJJ*^^J  *° 
called  public  local  and  personal,  or  local  and  personal,  or  in  personal 
any  act  or  acts  of  a  local  or  personal  nature,  whereby  it  is  ^^  gwing 
enacted  or  provided  that  either  double  or  treble  costs,  or  any  ^^bie^costs. 
other  than  the  usual  costs  between  party  and  party,  shall  or 
may  be  recovered,  shall  be  and  toe  same  are  hereby  re- 
pealed :  Provided  always,  that  in  lieu  thereof  the  usual  costs 
oetween  party  and  party  shall  and  may  be  recovered,  and  no 
more. 

2.  And  be  it  enacted,  that  so  much  of  any  clause,  enact-  Repealing 
ment,  or  provision  in  any  public  act  or  acts,  not  local  or  Provision  in 

*  This  useful  Act  Is  commonly  known  as  "  Sir  Frederick  Pollock's  Aet»" 
D.  T 
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persona],  whereby  it  is  enacted  or  proTided  that  either 
double  or  treble  costs,  or  any  other  than  the  osual  costs  be- 
tween party  and  party,  shall  or  may  be  recovered,  shall  be 
and  the  same  are  hereby  repealed :  Provided  always,  that 
instead  of  such  costs  the  party  or  parties  heretofore  entitled 
under  such  last-raentional  acts  to  such  double,  treble,  or 
other  costs  shall  receive  such  full  and  reasonable  indemnity 
as  to  all  costs,  charges,  and  expenses  incurred  in  and  about 
any  action,  suit,  or  other  legal  proceeding,  and  shall  be  taxed 
by  the  proper  officer  in  that  behalf,  subject  to  be  reviewed  in 
like  manner  and  by  the  same  authority  as  any  other  taxation 
of  costs  by  such  officer. 

3.  And  be  it  enacted,  that  so  much  of  any  clause  or  pro- 
vision in  any  act  or  acts  commonly  called  public  local  and 
personal,  or  local  and  personal,  or  in  any  act  or  acts  of  a 
loeal  and  personal  nature,  whereby  any  party  or  parties  are 
entitled  or  permitted  to  plead  the  general  issue  only  and  to 
^ive  any  special  matter  m  evidence  without  specially  plead- 
ing the  same,  shall  be  and  the  same  is  hereby  repealea. 

The  11  Geo.  1,  c.  301,  s.  43,  authorizing  the  Royal  Ex- 
change and  London  Assurance  Corporations  to  plead,  in 
answer  to  actions  of  covenant,  "  that  they  have  not  broken 
the  covenants  in  such  policy  contained,  or  any  of  them," 
is  not  an  act  of  a  local  and  personal  nature  within  the 
meaning  of  this  act,  and  the  authority  given  to  those  cor- 
porations to  plead  the  plea  in  question  is  therefore  unre- 
pealed ( Carr  v.  The  Royal  Exchange  Assurance  Corporation, 
1  B.  &  S.  966;  L.  J.  31,  Q.  B.  98). 

4.  And  whereas  it  is  expedient  that  the  law  should  be 
uniform  with  respect  to  notice  of  action  in  all  cases  where 
such  notice  of  action  is  required :  Be  it  therefore  enacted, 
that  from  and  after  the  passing  of  this  act,  in  all  cases  where 
notice  of  action  is  required,  such  notice  shall  be  given  one 
calendar  month  at  least  before  any  action  shall  be  com- 
menced ;  and  such  notice  of  action  shall  be  sufficient,  any 
act  or  acts  to  the  contrary  thereof  notwithstanding. 

The  legislature  did  not  intend  by  this  section  to  prevent  all 
future  acts  from  containing  provisions  regulating  notice  of 
action  {Boden  v.  Smith,  L.  J.  18,  C.  P.  121). 

As  to  how  a  calendar  month  is  to  be  reckoned,  see  Freeman 
V.  Read  (4  B.  &  S.  174;  L.  J.  32,  M.  C.  226). 

5.  And  whereas  divers  acts  commonly  called  public  local 
and  personal,  or  local  and  personal  acts,  and  divers  other 
acts  of  a  local  and  personal  nature,  contain  clauses  limiting 
the  time  within  which  actions  may  be  brought  for  anything 
done  in  pursuance  of  the  said  acts  respectively :  Ana 
whereas  the  periods  of  such  limitations  vary  very  much,  and 
it  is  expedient  that  there  should  be  one  period  of  limitation 
only:    Be  it  therefore  enacted,  that  from  and  after  the 

Sassing  of  this  act  the  period  within  which  any  action  may 
e  brought  for  anything  done  under  the  authority  or  in 
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pursuance  of  any  such  act  or  acts  shall  be  two  years,  or  in 
case  of  continuing  damage  then  within  one  year  after  such 
damage  shall  have  ceased ;  and  that  so  much  of  any  clause, 
provision,  or  enactment  by  whieh  any  other  time  or  period 
of  limitation  is  appointed  or  enacted  shall  be  and  the  same  is 
hereby  repealed. 

As  to  what  acts  have  been  held  to  be  local  and  personal 
within  this  section,  see  Chitty's  statutes,  Srd  edit,  vol.  iii., 
p.  66. 

As  to  how  far  this  act  is  prospective,  see  Bodem  v.  Smith  {ubi 
tupra),  decided  under  section  4» 

6.  Provided  always,  and  be  it  enacted,  that  nothing  Act  not  to 
herein  contained  shall  extend  or  be  construed  to  extend  to  "tJjJ^jL 
any  action,  bill,  plaint,  or  information,  or  anv  legal  proceed-  brought  b^' 
ing  of  any  kind  whatsoever,  commenced  before  the  passing  fore  pusing 
of  this  act,  but  such  proceedings  mav  be  thereupon  had  and  ^'^^  ^^* 
taken  in  all  respects  as  if  this  act  had  not  passed. 
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Lord  Chan- 
cellor to  hare 
the  tame 
powers  for 
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for  taking 
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ftc.  in  Scot- 
land and  Ire- 
land as  he 
now  haa  in 
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Persons  wil- 
fully  swear- 
ing falsely  in 
any  aflSdavit, 
fte.  in  Scot- 
land deemed 
guilty  of 
perjury,  and 
liable  to 

Iiunishment 
n  same  man- 
ner as  per- 
sons swear- 
ing falsely 
in  open 
court 


Penons  wil- 
Itilly  swear- 
ing falsely  in 
any  affldavit 
or  affirm- 
ation in  Ire- 
land deemed 
guilty  of 


[6  &  7  Vict.  c.  82.] 

An  Act  for  extending  to  Scotland  and  Ireland  the 
Power  of  the  Lord  High  Chancellor  to  grant 
Commissions  to  enable  Persons  to  tahe  and  re- 
ceive Affidavits;  and  for  amending  the  Law 
relating  to  Commissions  for  the  Examination  of 
Witnesses.  [22nd  August,  1843.] 

Whbrbas  it  would  be  convenient  to  extend  to  Scotland  and 
Ireland  the  power  of  the  Lord  Hieh  Chancellor  of  Great 
Britain  to  ^rant  commissions  in  order  to  enable  persons  to 
take  affidavits,  affirmations,  and  declarations :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  the  Lord  Chancellor, 
Lord  keeper  or  Lords  Commissioners  of  the  Great  Seal,  for 
the  time  oeing,  shall  have  such  and  the  same  powers  for 
granting  commissions  for  the  purpose  of  enabling  fit  and 
proper  persons  to  take  and  receive  affidavits,  affirmations, 
and  declarations  in  Scotland  and  Ireland,  and  to  perform  the 
other  duties  of  masters  extraordinary  of  the  High  Court  of 
Chancery  in  England,  as  he  and  they  now  have  in  any  part 
of  the  kingdom  of  England. 

2.  And  be  it  enacted,  that  all  and  every  persons  and 
person  wilfully  swearing  or  affirming  or  declaring  falsely  in 
any  affidavit  or  affirmation  or  declaration  to  be  made  in  that 
part  of  the  United  Kingdom  called  Scotland,  before  any 
person  or  persons  who  shall  be  empowered  to  take  affidavits 
or  affirmations  or  declarations  in  Scotland  under  the  au- 
thority aforesaid,  shall  be  deemed  guilty  of  perjury,  and 
shall  be  liable  to  prosecution  and  punishment  for  perjury  in 
the  same  manner  and  to  the  same  effect  as  if  such  persons  or 
person  had  wilfully  sworn  falsely  as  a  witness  or  witnesses 
m  open  court  in  any  judicial  proceeding  in  Scotland,  or  in 
any  court  of  competent  jurisdiction  in  that  part  of  the 
United  Kingdom  in  which  such  person  shall  be  apprehended 
on  such  a  charge ;  and  it  shall  be  competent  to  bring  such 

Srosecution,  if  brought  in  Scotland,  either  in  the  Court  of 
usticiary  or  in  the  Sheriff  Court  of  the  county  within  which 
the  offence  shall  have  been  committed. 

3.  And  be  it  enacted,  that  all  and  every  persons  and 
person  wilfully  swearing  or  affirming  falsely  in  any  affidavit 
or  affirmation  to  be  maae  before  any  person  or  persons  who 
shall  be  empowered  to  take  affidavits  or  affirmations  in  Ire- 
land under  the  authority  aforesaid  shall  be  deemed  guilty  of 
perjury,  and  shall  incur  and  be  liable  to  the  same  pains  and 
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penalties  as  if  such  person  or  persons  had  wilfully  sworn  or 
affirmed  falsely  in  the  open  court  in  which  such  affidavit  or 
affirmation  shall  be  intituled,  or  in  the  court  in  which  such 
person  or  persons  shall  be  tried,  and  be  liable  to  be  prose- 
cuted for  such  penury  in  any  court  of  competent  jurisdiction 
in  Ireland,  or  in  that  part  of  the  United  Kingdom  in  which 
such  person  shall  be  apprehended  on  such  a  charge ;  and  if 
any  declaration  which  snail  be  made  before  any  person  who 
shall  be  empowered  to  take  declarations  in  Ireland  under 
the  apthority  aforesaid  shall  be  false  or  untrue  in  any  ma* 
terial  particular,  the  person  wilfully  making  such  false  de- 
claration shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  punbhable  accordingly. 

4.  And  be  it  enacted,  that  every  such  person  authorized  What  fees 
to  act  under  any  such  commission  as  aforesaid  shall  be  en-  !^^ 
titled  to  receive  and  take  such  and  the  same  fees,  and  none 
other,  as  masters  extraordinary  of  the  High  Court  of 
Chancery  in  England  are  now  entitled  to  by  virtue  of  the 
orders  of  that  court,  or  of  any  act  or  acts  of  parliament  now 
in  force. 

6.  And  whereas  there  are  at  present  no  means  of  com*  For  com- 
pelling the  attendance  of  persons  to  be  examined  under  any  Sftel^^J^^^e 
commission  for  the  examination  of  witnesses  issued  by  the  of  witnesses, 
courts  of  law  or  equity  in  England  or  Ireland,  or  by  the 
courts  of  law  in  Scotland,  to  be  executed  in  a  part  of  the 
realm  subject  to  different  laws  from  that  in  which  such  com- 
missions are  issued,  and  great  inconvenience  may  arise  by 
reason  thereof;  Be  it  therefore  enacted,  that  if  any  person, 
after  being  served  with  a  written  notice  to  attend  any  com- 
missioner or  commissioners  appointed  to  execute  any  such 
commission  for  the  examination  of  witnesses  as  aforesaid 
(such  notice  being  sifi^ned  by  the  commissioner  or  com- 
missioners, and  specifymg  the  time  and  place  of  attendance), 
shall  refuse  or  fail  to  appear  and  be  examined  under  such 
commission,  such  refusal  or  failure  to  appear  shall  be  certified 
by  such  commissioner  or  commissioners,  and  it  shall  there- 
upon be  competent,  to  or  on  behalf  of  any  party  suing  out 
such  commission,  to  apply  to  any  of  the  superior  courts  of 
law  in  that  part  of  the  kingdom  within  which  such  com- 
mission is  to  be  executed,  or  any  one  of  the  judges  of  such 
courts,  for  a  rule  or  order  to  compel  the  person  or  persons  so 
refusing  or  failing  as  aforesaid  to  appear  before  such  com- 
missioner or  commissioners  and  to  be  examined  under  such 
commission ;  and  it  shall  be  lawful  for  the  court  or  judge  to 
whom  such  application  shall  be  made  by  rule  or  order  to 
command  the  attendance  and  examination  of  any  person  to 
be  named,  or  the  production  of  any  writings  or  documents  to 
be  mentioned  in  such  rule  or  order. 

6.  And  be  it  enacted,  that  upon  the  service  of  such  rule  Paniahment 
or  order  upon  the  person  named  therein,  if  he  or  she  shall  not  Sf^t!!!!?* 

1    r  L  •    •  •    •  i»  disobeying 

appear  before  such  commissioner  or  commissioners  as  afore-  rule  or 
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said  for  examination^  or  to  prodnee  the  writingt  or  doea- 
menti  mentioned  in  snch  rale  or  order,  the  disobedience  to 
inch  rale  or  order  sball,  if  the  same  eball  happen  in  England 
or  in  Ireland,  render  the  person  disobeying  sobieet  and 
liable  to  such  pains  and  penalties  as  he  or  she  wonld  be  sub- 
ject and  liable  to  by  reason  of  disobedience  to  a  writ  of 
subpoena  in  England  or  in  Ireland ;  and  if  snch  disobedience 
shall  happen  in  Scotland  it  shall  be  competent  to  the  Lord 
Ordinary  on  the  bills,  upon  an  application  made  to  him  by 
or  on  behalf  of  any  party  saing  out  snch  commission,  and 
upon  proof  of  such  disobedience  made  before  him,  to  direct 
the  issue  of  letters  of  second  diligence,  according  to  the 
forms  of  the  law  of  Scotland,  to  be  used  against  iSe  person 
disobeying  snch  rule  or  order. 

7.  Provided  always,  and  be  it  enacted,  that  every  person 
whose  attendance  shall  be  so  required  shall  be  entitled  to  the 
like  conduct-money  and  payment  of  expenses  and  for  loss  of 
time  as  for  and  upon  attendance  at  any  trial  in  a  coart  of 
law;  and  that  no  person  shall  be  compelled  to  produce 
under  such  rule  or  order  any  writing  or  other  document  that 
he  or  she  would  not  be  compellable  to  produce  at  a  trial,  nor 
to  attend  on  more  than  two  oonsecutiYe  days^  to  be  named  in 
snch  rule  or  order. 
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[17  k  18  Vict.  c.  34.] 

An  Act  to  enable  the  Courts  of  Law  in  England^ 
Ireland  and  Scotland  to  issue  Process  to  compel 
the  Attendance  of  Witnesses  out  of  their  Juris- 
diction, and  to  give  effect  to  the  Service  of  such 
Process  in  any  part  of  the  United  Kingdom. 

[10th  July,  1854.] 

Whbbras  great  iDConTenience  arises  in  the  administration 
of  justice  from  the  want  of  a  power  in  the  Superior  Courts 
of  Law  to  compel  the  attendance  of  witnesses  resident  in  one 
part  of  the  United  Kingdom  at  a  trial  in  another  part,  and 
the  examination  of  such  witnesses  hy  commission  is  not  in  all 
eases  a  sufficient  remedy  for  such  inconvenience :  be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  tbe  advice  and  consent  of  the  lords  spiritoal  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  loUows : 

1.  If,  in  any  action  or  suit  now  or  at  any  time  hereafter  Courts  of 
depending  in  any  of  her  Majesty's  Superior  Courts  of  Com-  J'*^  *y  En«- 
mon  Law  at  Westminster  or  Dublin,  or  the  Court  of  Session  laHd'and' 
or  Exchequer  in  Scotland,  it  shall  appear  to  the  court  in  Scotland 
which  such  action  is  pending,  or,  if  such  court  is  not  pr^ets^o 
Bittin|f,  to  any  judge  of  any  of  the  said  courts  respectively,  compel 
that  It  is  proper  to  compel  the  personal  attendance  at  any  ^^^  ^^^wlt. 
trial  of  any  witness  who  may  not  be  within  the  jurisdiction  neises  ai- 
of  tbe  court  in  which  such  action  is  pending,  it  shall  be  thoush  not 
lawful  for  such  court  or  jndee,  if  in  his  or  their  discretion  it  JiSdictif«n! 
shall  so  seem  fit,  to  order  that  a  writ,  called  a  writ  of  sub- 
poena ad  testificandum,  or  of  subpoena  duces  tecum,  or 
warrant  of  citation,  shall  issue  in  special  form,  commanding 
such  witness  to  attend  such  trial  wherever  he  shall  be  within 
the  United  Kingdom,  and  the  service  of  any  such  writ  or 
process  in  any  part  of  the  United  Kingdom  shall  be  as  valid 
and  effectual  to  all  intents  and  purposes  as  if  same  had  been 
served  within  the  jurisdiction  of  the  court  from  which  it 
issues. 

It  will  be  seen  from  the  terms  of  this  section  that  if  the  court 
be  sitting,  the  application  must  be  made  to  the  court  and 
not  to  a  judge  at  chambers.  The  application  should  be 
made  on  an  affidavit  showing  that  the  witness  is  a  material 
and  necessary  witness,  and  also  what  he  is  required  to 
prove  {Allen  v.  Duke  of  Hamilton,  L.  R.  2,  C.  P.  630). 

The  rule  for  the  writ  to  issue  is  absolute  in  the  first  instance 
{Harris  v.  Barker,  L.  J.  25,  Q.  B.  98, Bail  Court;  Readman 
V.  Broers,  1  Jur.  N.  S.  1052,  Ex.  M.  T.  1855). 

See  as  to  enforcing  the  attendance  of  witnesses  before  com- 
missioners under  commissions  issued  out  of  her  Majesty's 
courts  in  other  parts  of  her  dominions,  6  &  7  Vict.  c.  82, 
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Statement 
to  be  made 
at  foot  of 
writ  that  it 
is  issued  by 
special  order. 

Witnesses 
making  de- 
fault are  to 
be  punished 
by  the  courts 
ofthe  country 
in  which  the 
process  iraa 
served. 


Persons  not 
to  be  pun- 
ished if  It 
shall  appear 
that  sufH- 
eient  money 
has  not  been 
tendered 
to  pay  ex- 
penses. 


Act  not  to 
prevent  the 
issuing  of  a 
commission 
to  examine 
witnesses. 

Kot  to  affect 
the  admls- 
sibUity  of 
evidence 
where  now 
receivable. 


88.  5,  6  and  7  (ant«t  pp.  485,  486) ;  Reg.  ▼.  Alexamdert  8 
Jur.  380,  £.  T.  1844,  Bail  Court,  cor.  Coleridge,  J.; 
Reg.  V.  JenneU,2  D.  &  L.  21. 

2.  Everr  such  writ  shall  haye  at  foot  thereof  a  statement 
or  notice  that  the  same  is  issaed  by  the  special  order  of  the 
court  or  judge,  as  the  case  may  be;  and  no  such  writ  shall 
issue  without  soch  special  order. 

3.  In  case  any  person  so  served  shall  not  appear  according 
to  the  exigency  of  such  writ  or  process,  it  shall  be  lawfiu 
for  the  court  out  of  which  the  same  issued,  upon  proof  made 
of  the  service  thereof,  and  of  such  default,  to  the  satisfaction 
of  the  said  court,  to  transmit  a  certificate  of  such  de&ult 
under  the  seal  of  the  same  court,  or  under  the  hand  of  one 
of  the  judges  or  justices  of  the  same,  to  any  of  Her  Majesty's 
Superior  Courts  of  Common  Law  at  Westmioster,  in  case 
such  service  was  had  in  England,  or  in  case  such  service  was 
had  in  Scotland  to  the  Court  of  Session  or  Exchequer  at 
Edinburgh,  or  in  case  such  service  was  had  in  Ireland  to 
any  of  Her  Majesty's  Superior  Courts  of  Common  Law  at 
Dublin ;  and  the  court  to  which  such  certificate  is  so  sent 
shall  and  may  thereupon  proceed  against  and  punish  the 
person  so  having  made  default  in  like  manner  as  they  might 
nave  done  if  such  person  had  neglected  or  refused  to  appear 
in  obedience  to  a  writ  of  subpoena  or  other  process  issued 
out  of  such  last-mentioned  court. 

4.  None  of  the  said  courts  shall  in  any  case  proceed 
against  or  punish  any  person  for  having  made  default  by  not 
appearing  to  give  evidence  in  obedience  to  any  writ  of  sub- 
pcena  or  other  process  issued  under  the  powers  given  by  this 
act,  unless  it  shall  be  made  to  appear  to  such  court  that  a 
reasonable  and  sufficient  sum  of  money  to  defray  the  expenses 
of  coming  and  attending  to  give  evidence,  and  of  returning 
from  giving  such  evidence,  had  been  tendered  to  such  person 
at  the  time  when  such  writ  of  subpoena  or  process  was  served 
upon  such  person. 

6.  Nothing  herein  contained  shall  alter  or  affect  the 
power  of  any  of  such  courts  to  issue  a  commission  for  the 
examination  of  witnesses  out  of  their  jurisdiction,  in  any  case 
in  which,  notwithstanding  this  act,  they  shall  think  fit  to 
issue  such  commission. 

6.  Nothing  herein  contained  shall  alter  or  afiect  the  ad- 
missibility of  any  evidence  at  any  trial  where  such  evidence 
is  now  by  law  receivable,  on  the  ground  of  any  witness  being 
beyond  the  jurisdiction  of  the  court,  but  the  admissibility  of 
all  such  evidence  shall  be  determined  as  if  this  act  had  not 
passed. 
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[23  &  24  Vict.  c.  34.] 

An  Act  to  amend  the  Law  relating  to  Petitions  of 
Rights  to  simplify  the  ProceedingSy  and  to  make 
Provisions  for  the  Costs  thereof 

[3rd  July,  I860.] 

Whbreas  it  is  expedient  to  amend  the  law  relating  to 
petitions  of  right,  to  simplify  the  procedure  therein,  to  make 
provision  for  the  recovery  of  costs  in  such  cases,  and  to 
assimilate  the  proceedings,  as  nearly  as  may  be,  to  the  course 
of  practice  and  procedure  now  in  force  in  actions  and  suits 
between  subject  and  sul^ect :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : — 

].  A  petition  of  right  may,  if  the  suppliant  think  fit,  be  Petitions  of 
intituled  in  any  one  of  the  superior  courts  of  common  law  Jjjju"^^,!** 
or  equity  at  Westminster  in  which  the  subject-matter  of  such  any  of  the 
petition  or  any  material  part  thereof  would  have  been  cog-  ■uperior 
nizable^  if  the  same  haa  been  a  matter  in  dispute  between  weitmfoiter. 
subject  and  subject, t  and  if  intituled  in  a  court  of  common 
law  shall  state  in  the  margin  the  venue  for  the  trial  of  such 
petition ;  and  such  petition  shall  be  addressed  to  Her  Majesty 
in  the  form  or  to  the  effect  in  the  schedule  to  thb  act  The  form, 
annexed  (No.  1),  and  shall  state  the  christian  and  surname  craitent^f 
and  usual  place  of  abode  of  the  suppliant  and  of  his  attorney,  the  petition 
if  any,  by  whom  the  same  shall  be  presented,  and  shall  set  Mi»»ci^«dnie 
ibrth  with  convenient  certainty  the  facts  entitling  the  sup-     ^' 
pliant  to  reKef,  and  shall  be  signed  by  such  suppliant,  his 
counsel  or  attorney. 

The  object  of  this  act  is  to  simplify  the  procedure  in  peti- 
tioDS  of  right,  but  it  does  not  give  subjects  any  cause  of 
petition  or  remedy  against  the  crown  which  they  did  not 
possess  before  this  act,  see  sect.  7  ( Tobin  v.  The  Queen, 
16  C.  B.  N.  S.  810;  L./.  88,  C.  P.  199).  Thus  a  peti- 
tion  of  right  cannot  be  maintained  to  recover  unliquidated 
damages  for  a  trespass,  nor  to  recover  compensation  for  a 
wrongful  act  done  by  a  servant  of  the  crown  in  the  sup- 


*  The  Court  of  Chancery  haa  no  jurlvdtctlon  to  entertain  a  petition  of 
right  to  a4}udicate  upon  a  claim  to  laodi  belonging  to  the  Crown,  aituAte 
in  a  colony  (Re  Holmes^  2  Johns,  ft  H.  527;  S.  C.  sub  nom.  noimet  r.  Reg,^ 
L.  J.  31,  Ch.  88). 

t  A  petition  of  right  must  be  limited  to  such  matters  as  are  cognisable 
in  a  court  of  law  or  equity  between  subject  and  subject :  see  Irwin  v.  Sir 
'George  Greg,  per  Erie,  C.  J.  (3  F.  ft  F.  635;  1  New  Reports,  SS7). 
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Petition  to 
be  left  with 
the  Secretary 
of  State  for 
the  Home 
Department 
for  Her  M»- 
jesty's  fiAt. 


Upon  flat 
being  ob- 
tained, peti- 
tion, &e.,  to 
be  left  at 
office  of  loli- 
citor  of  the 
Treasury  en- 
dorsed as  in 
schedule 
No.  2. 


Time  for  an- 
swering by 
the  Crown. 


Power  to 
change  the 
court  or 
venue. 


Time  for  an- 
swering by 
other  per- 
sons, parties 
to  the  peti- 
tion. 


posed  perfonnance  of  his  duties  (Id,);  nor  for  the  infrin^- 
ment  of  a  patent  {Feather  y.  The  Queen,  6  B.  &  S.  257 ; 
L.  J.  35,  Q.  B.  200) ;  see  also  Churchward  ▼.  The  Queen 
(L.  R.  1,  Q.  B.  173). 

2.  The  said  petition  shall  be  left  with  the  Secretary  of 
State  for  the  Home  Department,  in  order  that  the  same  may 
be  submitted  to  Her  Majesty  for  Her  Majesty's  fipracious 
consideration,*  and  in  order  that  Her  Majesty,  if  she  shall 
think  fit,  may  grant  her  fiat  that  right  be  done,  and  do  fee 
or  sum  of  money  shall  be  payable  by  the  suppliant  on  so 
leaving  such  petition,  or  upon  his  receiving  back  the  same. 

3.  Upon  Her  Majesty's  fiat  being  obtained  to  sucb 
petition,  a  copy  of  such  petition  and  fiat  shall  be  left  at  the 
ofiice  of  the  solicitor  to  the  Treasury,  with  an  endorsement 
thereon  in  the  form  or  to  the  effect  in  the  schedule  (No.  2) 
to  this  act  annexed,  praying  for  a  plea  or  answer  on  behalf 
of  Her  Majesty  within  twenty-ei^ht  days,  and  it  shall  there- 
upon be  the  duty  of  the  said  solicitor  to  transmit  such  peti- 
tion to  the  particular  department  to  which  the  subject-matter 
of  such  petition  may  relate,  and  the  same  shall  be  prosecuted 
in  the  court  in  which  the  same  shall  be  intituled,  or  in  such 
other  court  as  the  Lord  Chancellor  may  direct 

4.  The  time  for  answering,  pleading,  or  demurring  to 
such  petition,  on  behalf  of  Her  Majesty,  shall  be  the  said 
period  of  twenty-eight  davs  after  the  same,  with  such  prayer 
of  a  plea  or  answer  as  aforesaid,  shall  have  been  left  at  the 
office  of  the  solicitor  to  the  Treasury,  or  such  further  time 
as  shall  be  allowed  by  the  court  or  a  judge :  Provided  always, 
that  it  shall  be  lawful  for  the  Lord  Chancellor,  on  the  appli- 
cation of  the  Attorney-General  or  of  the  suppliant,  to  chanee 
the  court  in  which  such  petition  shall  be  prosecuted,  or  the 
venue  for  the  trial  of  the  same. 

5.  In  case  any  such  petition  of  right  shall  be  presented  for 
the  recovery  of  any  real  or  personal  property,  or  any  right  in 
or  to  the  same,  which  shall  have  been  granted  away  or  dis- 
posed of  by  or  on  behalf  of  Her  Majestv  or  her  predecessors, 
a  copy  of  such  ptition,  allowance,  and  fiat  shall  be  served 
upon  or  left  at  tne  last  or  usual  or  last  known  place  of  abode 
of  the  person  in  the  possession,  occupation,  or  enjoyment  of 
such  property  or  right,  endorsed  witn  a  notice  in  the  form 
set  forth  in  the  schedule  (No.  3),  requiring  such  person  to 
appear  thereto  within  eight  days,  and  to  plead  or  answer 
thereto  in  the  court  in  which  the  same  shall  be  prosecuted 
within  fourteen  days  after  the  same  shall  have  been  so  served 
or  left  as  aforesaid :  and  it  shall  not  be  necessary  to  issue 
any  scire  facias  or  otner  process  to  such  person  for  the  pur* 


*  There  \roulC.  seem  to  be  a  legal  duty  imposed  apon  the  Secretary  of 
State  to  submit  the  petition  to  Her  Majesty ;  but  it  would  also  seem  to  be 
his  duty  to  advise  Her  Majesty  whether  she  should  grant  or  withhold  her 
fiat  thereto,  and  he  cannot  be  required  to  state  what  advice  he  has  so  given 
to  Her  Majesty  (/nm  y.  Sir  George  Gref,  S  F.  II  F.  035;  1  New  Reports, 
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pose  of  requiring  him  to  appear  and  plead  or  answer  to  sach 
petition,  bat  he  shall  within  the  time  so  limited,  if  it  be  in- 
tended by  him  to  contest  sach  petition,  enter  an  appearance 
to  the  same  in  the  form  set  forth  in  schedule  (No.  4)  to  this 
act  annexed,  or  to  the  like  effect,  and  shall  plead,  answer,  or 
demur  to  the  said  petition  within  the  time  specified  in  such 
notice,  or  such  further  time  as  shall  be  allowed  by  the  court 
or  a  judge. 

6.  Such  petition  may  be  answered  by  way  of  answer.  The  answer 
plea,  or  demurrer  in  a  court  of  equity,  or  in  a  court  of  JiJ*h  pe^. 
common  law  by  way  of  plea  or  demurrer,  or  by  botli  pleas  tioa. 

and  demurrer,  by  or  in  the  name  of  Her  Majesty's  Attorney- 
General  on  behalf  of  Her  Majesty,  and  by  or  on  behalf  of 
any  other  person  who  may  in  pursuance  hereof  be  called 
upon  to  plead  or  answer  thereto,  in  the  same  manner  as  if 
such  petition  in  a  court  of  equity  were  a  bill  filed  therein, 
or  if  the  petition  be  prosecuted  in  a  court  of  common  law 
as  if  the  same  were  a  declaration  in  a  personal  action,  and 
without  the  necessity  for  any  inquisition  finding  the  truth  of 
such  petition  or  the  right  of  the  suppliant,  and  such  and  the 
same  matter  as  would  be  sufficient  eround  of  answer  or  de- 
fence in  point  of  law  or  fact  to  such  petition  on  the  behalf 
of  Her  Majesty  may  be  alleged  on  behalf  of  any  such  other 
person  as  aforesaid  called  on  to  plead  or  answer  thereto. 

7.  So  far  as  the  same  may  be  applicable,  and  except  Thepinctiee 
in  so  far  as  may  be  inconsistent  with  this  act,  the  laws  and  J? J,ocedure 
statutes  in  force  as  to  pleading,  evidence,  hearing,  and  trial,  in  action  and 
security  for  costs,  amendment,  arbitration,  special  cases,  the  suH  between 
means  of  procuring  and  taking  evidence,  set-off,  appeal,  and  Subject  aSaii 
proceedings  in  error  in  suits  in  equity,  and  personal  actions  extend  to  pe- 
between  subject  and  subject,  ana  the  practice  and  course  of  rtlh^'to'ikr 
procedure  of  the  said  courts  of  law  and  equity  respectively  asappU- 
for  the  time  being  in  reference  to  such  suits  and  personol  f^^^'®* 
actions,  shall,  unless  the  court  in  which  the  petition  is  pro- 
secuted shall  otherwise  order,  be  applicable  and  apply  and 

extend  to  such  petition  of  right:  Provided  always,  that  no- 
thing in  this  statute  shall  be  construed  to  give  to  the  subject 
any  remedy  against  the  crown  in  any  case  in  which  he 
would  not  have  been  entitled  to  such  remedy  before  the  pass- 
ing of  this  act. 

This  act  does  not  affect  the  prerogative  of  the  crown  to 
plead  double  or  plead  and  demur  without  the  leave  of  the 
court  (7o6m  V.  The  Queen,  14  C.  B.  N.  S.  605  ;  L.  J.  82, 
C.  P.  216).  In  which  case  a  general  traverse  of  all  the 
allegations  in  the  petition  was  pleaded  together  with  a 
demurrer. 

As  to  where  a  petition  of  right  will  lie  against  the  crown, 
see  Tobin  v.  The  Queen  (16  C.  B.  N.  S.  310);  and  note  to 
8.  1  {ante,  p.  489). 

8.  In  case  of  a  failure  on  the  behalf  of  Her  Majesty,  Decree*  or 
or  of  any  sach  other  person  as  aforesaid  called  upon  to  1^^??^",? 

•'    ,     J  .    ^     1  '^   ^.^.        *       1     J  'j  by  default. 

answer  or  plead  to  soch  petition,  to  plead,  answer,  or  demur 
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Form  of 
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in  doe  timey  either  to  lodi  pedtum  or  at  any  sobteqnent 
stage  of  the  proceedings  thereon,  the  suppliant  shall  be  at 
liberty  to  apply  to  the  coort  or  a  judge  for  an  order  that  the 
petition  may  be  taken  as  confessed ;  and  it  shall  be  lawful 
for  such  court  or  judge,  on  being  satisfied  that  there  has 
been  such  failure  to  plead,  answer,  or  demur  in  due  time,  to 
order  that  such  petition  may  be  taken  as  confessed  as  against 
Her  Majesty  or  such  other  party  so  making  defiiult ;  and  in 
case  of  default  on  the  behalf  of  Her  Majesty  and  any  other 
such  person  (if  any)  called  npon  as  aforesaid  to  answer  or 
plead  thereto,  a  decree  may  be  made  by  the  court,  or  leave 
may  be  given  by  the  court,  on  the  application  of  the  sap- 
pliant,  to  sign  judgment  in  fayour  of  the  suppliant:  Pro- 
vided always,  that  such  decree  or  judgment  may  afterwards 
be  set  aiiide  by  such  court  or  a  jud^e,  in  their  or  his  discretion, 
on  such  terms  as  to  them  or  him  shall  seem  fit. 

9.  Upon  every  snch  petition  of  right  the  decree  or  judg- 
ment of  the  court,  whether  given  upon  demurrer  upon  the 
pleadings  or  upon  a  default  to  answer  or  plead  in  time,  or 
after  hearing  or  verdict,  or  in  error,  shall  be  that  the  sup- 
pliant is  or  is  not  entitled  either  to  the  whole  or  to  some  por- 
tion of  the  relief  sought  by  his  petition,  or  such  other  relief, 
as  the  court  may  think  rieht,  and  such  court  may  give  a 
decree  or  judgment  that  the  suppliant  is  entitled  to  snch 
relief,  and  upon  such  terms  and  conditions  (if  any)  as  such 
court  shall  tnink  just 

10.  In  all  cases  in  which  the  judgment  commonly  called 
a  judgment  of  amoveas  manos  has  heretofore  been  pro- 
nounced or  given  upon  a  petition  of  right,  a  judgment  that 
the  suppliant  is  entitled  to  relief  as  hereinbefore  provided 
shall  be  of  such  and  the  same  efiect  as  such  judgment  of 
amoveas  man  us. 

coitireeo-         n.  Upon  any  snch  petition  of  right  the  Attorney-General 
the'crown      ^^  Other  person  appearing  on  behalf  of  Her  Majesty,  and 
and  tny         every  sucn  other  perBon  as  aforesaid  who  shall  appear  and 
pLrty  toih"   ^}^  ^^  answer  to  such  petition,  shall  be  entitled  respec- 
petitioD.         tively  to  recover  costs  against  the  suppliant,  in  the  same 
manner,  and  subject  to  the  same  restrictions  and  discretion, 
and  under  the  some  rules,  regulations,  and  provisions,  so  far 
as  they  are  applicable,  as  are  or  may  be  usually  adopted  or 
in  force  touching  the  payment  or  receipt  of  costs  in  proceed- 
ings between  subject  and  subject,  and  for  the  recovery  of 
such  costs  such  and  the  same  remedies  and  writs  of  execu- 
tion as  are  authorized  for  enforcing  payment  of  costs  upon 
judgments  in  personal  actions  or  decrees,  rules  or  orders, 
shall  and  may  oe  prosecuted,  sued  out,  and  executed  respec- 
tively by  or  on  behalf  of  Her  Majesty  and  of  such  other  per- 
son as  aforesaid  as  shall  appear  and  plead  to  such  petition, 
and  any  costs  recovered  on  behalf  of  Her  Majesty  shall  be 
paid  into  the  Exchequer,  and  shall  become  part  of  the  con- 
solidated fund,  except  where  such  petition  shall  be  defendea 
on  behalf  of  Her  Majesty  in  her  private  capacity,  in  which 


Effect  of 
Judgment  of 
amoveaa 
inanui. 
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case  sucb  costs  shall  be  paid  to  the  treasorer  of  Her  Ma- 
jesty's household,  or  such  other  person  as  Her  Majesty  shall 
appoint  to  receive  the  same. 

12.  Upon   any  such    petition    of  right    the   suppliant  Theiappii- 
shall  be  entitled  to  costs  asainst  Her  Majesty,  and  also  a>nttobeen- 

•     A.  ^L  ®       •  1     J*     ^  titled  to  coats 

against  auy  other  person  appearing  or  pleading  or  answer-  against  the 
ing  to  any  such  petition  of  right,  in  like  manner,  and  sub-  Crown  and 
ject  to  the  same  rules,  regulations,  and  provisions,  restric-  S^Je  pS?** 
tions,  and  discretion,  as  far  as  they  are  applicable,  as  are  or  ceedings. 
may  be  usually  adopted  or  in  force  touching  the  right  to 
recover  costs  m  proceedings  between  subject  and  subject; 
and  for  the  recovery  of  any  such  costs  from  any  such  person, 
other  than  Her  Majesty,  appearing  or  pleading  or  answering 
in  pursuance  hereof,  to  any  such  petition  of  right,  such  and 
the  same  remedies  and  writs  of  execution  as  are  authorized 
for  enforcing  payment  of  costs  upon  rules,  orders,  decrees,  or 
jude^ments  in  personal  actions  between  subject  and  subject 
shall  and  may  be  prosecuted,  sued  out,  and  executed  on  be- 
half of  such  suppliant 

18.  Whenever,  upon  any  such  petition  of  right,  a  jude-  Decree  or 
ment,  order,  or  decree  shall  be  given  or  made  that  the  iJJ^^^of  the 
suppliant  is  entitled  to  relief,  and  there  shall  be  no  rehearing,   suppliant  to 
appeal,  or  writ  of  error,  or  in  case  of  an  appeal  or  proceed-  55  .^'^^J** 
ings  in  error  a  judgment,  order,  or  decree  shall  have  been  luiyor  the 
affirmed,  given,  or  made  that  the  suppliant  is  entitled  to  treaaarerof 
relief,  or  upon  any  rule  or  order  being  made  entitling  the  hoid^?rorm 
suppliant  to  costs,  any  one  of  the  judges  of  the  court  in  of  schedule 
wnich  such  petition  shall  have  been  prosecuted  shall  and  ^o*'* 
may,  upon  application  in  behalf  of  the  suppliant,  after  the 
lapse  of  fourteen  days  from  the  making,  giving,  or  affirming 
of  such  judgment  or  decree,  rule,  or  order,  certify  to  the 
Commissioners  of  Her  Majesty's  Treasury,  or  to  the  treasurer 
of  Her  Majesty's  household,  as  the  case  may  require,  the 
tenor  and  purport  of  the  same,  in  the  form  in  the  schedule 
(No.  5)  to  this  act  annexed,  or  to  the  like  effect ;  and  such 
certificate  may  be  sent  to  or  left  at  the  office  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  or  of  the  treasurer  of 
Her  Majesty's  household,  as  the  case  may  be. 

14.  It  shall  be  lawful  for  the  Commissioners  of  Her  Satisfaction 
Majesty's  Treasury,  and  they  are  hereby  required,  to  pay  ^ent*and*" 
the  amount  of  any  monies  and  costs  as  to  which  a  judgment  cosu. 
or  decree,  rule,  or  order  shall  be  given  or  made  that  the  sup- 
pliant in  any  such  petition  of  right  is  entitled,  and  of  which 
judgment  or  decree,  rule,  or  order  the  tenor  and  pur|)ort 
shall  have  been  so  certified  to  them  as  aforesaid,  out  of  any 
monies  in  their  hands  for  the  time  being  legally  applicable 
thereto,  or  which  may  be  hereafter  voted  by  Parliament  for 
that  purpose,  provided  such  petition  shall  relate  to  any 
public  matter;  and  in  case  the  same  shall  relate  to  any 
private  property  of  or  enjoyed  by  Her  Majesty,  or  any  con- 
tract or  engagement  made  by  or  on  behalf  of  Her  Majesty, 
or  any  matter  affecting  Her  Majesty  in  her  private  capacity, 
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a  certificate  in  the  form  aforesaid  may  be  sent  to  or  left  at 
the  office  of  the  treasurer  of  Her  Majesty's  household,  or 
such  other  person  as  Her  Majesty  shall  from  time  to  time 
appoint  to  receive  the  same,  and  the  amount  to  ivhich  the 
suppliant  is  entitled  shall  be  paid  to  him  out  of  such  funds  or 
monies  as  Her  Majesty  shall  be  graciously  pleased  to  direct 
to  be  applied  for  that  purpose. 

15.  It  shall  be  lawful  for  the  judges  of  the  said  courts 
of  law  and  equity  respectively,  or  any  three  or  more  of  the 
judges  of  the  Court  of  Chancery,  of  whom  the  Lord  Chan- 
cellor shall  be  one,  and  for  any  eight  or  more  of  the  judges 
of  the  courts  of  common  law,  of  whom  the  chiefs  of  each 
of  the  said  courts  shall  be  three,  from  time  to  time  to  make 
all  such  oreneral  rules  and  orders  in  their  said  respective 
courts  of  law  and  equity,  for  regulating  the  pleading  and 
practice  on  such  petitions  of  right,  and  for  the  effectual  exe- 
cution of  this  act  and  of  the  intention  and  object  hereof,  and 
for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the 
several  matters  herein  contained,  and  the  perfurmance  thereof, 
and  for  the  government  and  conduct  of  the  officers  of  their 
respective  courts  in  and  relating  to  the  distribution  and  per- 
formance of  the  duties  and  business  to  be  done  or  performed 
in  execution  of  this  act,  as  such  judges  may  think  fit,  reason- 
able, necessary,  or  proper,  and  to  frame  such  writs  and  forms 
of  proceedings  as  to  them  may  seem  expedient  for  the  pur- 
poses aforesaid ;  and  all  such  rules,  orders,  or  regulations 
shall  be  laid  before  both  Houses  of  Parliament,  if  Parlia- 
ment be  then  sitting,  immediately  upon  the  makine  of  the 
same,  or  if  Parliament  be  not  sitting  then  within  five  days 
after  the  next  meeting  thereof ;  and  no  such  rule,  order,  or 
regulation  shall  have  effect  until  three  months  after  the  same 
shall  have  been  so  laid  before  both  Houses  of  Parliament ; 
and  any  rule,  order,  or  regulation  so  made  shall  from  and 
after  such  time  aforesaid  be  binding  and  obligatory  on  the 
said  courts,  and  on  any  Courts  of  Error  or  Appeal  into 
which  any  judgments  or  decrees  of  the  said  courts  shall  be 
carried  by  any  writ  of  error  or  appeal,  and  be  of  the  like 
force  and  effect  as  if  the  provisions  contained  therein  had 
been  expressly  enacted  by  Parliament:  Provided  always, 
that  it  shall  be  lawful  for  the  Queen's  most  excellent  Ma- 
jesty, by  any  proclamation  inserted  in  the  London  Gazette, 
or  for  either  of  the  Houses  of  Parliament,  by  any  resolution 
passed  at  any  time  within  three  months  next  after  such  rules, 
orders,  and  regulations  shall  have  been  laid  before  Parlia- 
ment, to  suspend  the  whole  or  any  part  of  such  rules,  orders, 
or  regulations,  and  in  such  case  the  whole,  or  such  part 
thereof  as  shall  be  so  suspended,  shall  not  be  binding  and 
obligatory  on  the  said  courts. 

No  rules  appear  yet  to  have  been  made  under  the  powera 
given  by  this  section. 

Interprets-         16.  In  the  oonstrnctioB  of  this  act  the  words  ''Her 
tionoftorm..  Majesty"  shall  extend  to  and  include  Her  Majesty's  sue- 


PETITIONS  OP  RIGHT  ACT.  495 

eessora ;  and  the  words  "Lord  High  Chancellor"  and  "  Lord 
Chancellor"  respectively  shall  mean  and  include  Keeper  of 
the  Great  Seal  and  Commissioners  for  executing  the  office  of 
Lord  Chancellor  or  Keeper  of  the  Great  Seal ;  the  word 
*'  court "  shall  be  understood  to  mean  any  one  of  the  supe- 
rior courts  of  common  law  or  equity  at  Westminster  in  which 
any  such  petition  is  presented;  the  word  "relief"  shall 
comprehend  every  species  of  relief  claimed  or  prayed  for  in 
any  such  petition  of  right,  whether  a  restitution  of  any  in- 
corporeal right,  or  a  return  of  lands  or  chattels,  or  a  pay- 
ment of  money  or  damages,  or  otherwise;  and  the  word 
"judge"  shall  be  understood  to  mean  a  judge  or  baron  of 
any  of  the  said  courts  respectively ;  and  wherever  in  this 
act,  in  describing  or  referring  to  any  person,  party,  or  thing, 
any  word  importing  the  singular  number  or  masculine  or 
feminine  gender  is  used,  the  same  shall  be  understood  to  in- 
clude and  be  applicable  to  several  persons  and  parties  as  well 
as  one  person  or  party,  and  to  females  as  well  as  males,  and 
males  as  well  as  females,  and  bodies  corporate  as  well  as  in- 
dividuals, and  several  matters  and  things  as  well  as  one 
matter  or  thing,  unless  it  otherwise  be  provided,  or  there  be 
something  in  the  subject  or  context  repugnant  to  such  con- 
struction. 

17.  In  citing  this  act  in  any  instrument,  document,  or  pro-  Short  title, 
ceeding,  it  shall  be  sufficient  to  use  the  expression  "  The 
Petitions  of  Right  Act,  1860." 

18.  Nothing  in  this  act  contained  shall  prevent  any  sup-  Nothing  to 
pliant  from  proceeding  as  before  the  passing  of  this  act  prevent  sop- 


ceediog  as 
before. 


SCHEDULE  REFERRED  TO  IN  THE 
FOREGOING  ACT. 

No.  1. 
Petition. 

In  the  Queen's  Bench  [or  Common  Pleas,  or  Exchequer  of 

Pleas,  or  in  Chancery]. 
To  the  Queen's  most  excellent  Majesty. 
IMiddlesex]  (  The  humble  petition  of  A.  B.  of  ,  by 

to  wit.      i     his  attorney,  E.  F.  of  showeth  that 

[state  the  facts]. 

Conclusion* 

Your  suppliant  therefore  humbly  prays,  that,  Sfc. 
Datai  the  day  of  ad. 

(Signed)  A.  B. 

or  C  D.,  counsel  for  A.  B. 
or  E,  F,f  attorney  for  A,  B. 
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No.  2. 

The  suppliant  prays  for  a  plea  or  answer  on  behalf  of  Her 
Majesty  within  twenty-eight  days  after  the  date  hereof,  or 
otherwise  that  the  petition  may  be  taken  as  confessed. 


No.  8. 

To  A.  B. 

Yon  are  hereby  required  to  appear  to  the  within  petition, 
in  Her  Majesty's  Court  of  Queen's  Bench  [Common  Pleas, 
or  Exchequer,  or  High  Court  of  Chancery],  within  ei^ht 
days,  and  to  plead  or  answer  thereto  within  fourteen  after 
the  date  hereof. 

Take  notice,  that  if  you  fail  to  appear  or  plead  or  answer 
in  due  time  the  said  petition  may,  as  against  you,  be  ordered 
to  be  taken  as  confessed. 
Dated,  6fc, 


No.  4. 

In  the  Queen's  Bench  [or  Common  Pleas,  or  Ezcheqaer  of 
Pleas,  or  in  Chancery]. 
Petition  of  Right. 
A.  JB.,  Suppliant,  "^  C,  2>.  appears  in  person. 

V,  yE,  jP.,  attorney  for  C,  /),,  ap- 

The  Queen.      )     pears  for  him. 
If  the  appearance  be  in  person^  the  addrese  rf  tite  party 
appearing  to  be  given. 

Entered  the  day  of  186    . 


No.  6. 

Certificate  of  a  Judge  of  the  Court  of  the  Tenor  and 
Purport  of  the  Judgment  or  Decree, 

To  the  Commissioners  of  Her  Majesty's  Treasury  [or  the 
Treasurer  of  Her  Majesty's  Household!. 
Petition  of  Right  o(  A,  B.  in  Her  Majesty^s  Court  of 
Queen's  Bench  FCommon  Pleas,  or  Exchequer,  or 
High  Court  of  Chancery]  at  Westminster, 
I  hnmbly  certify,  that  on  the  day  of 

A.D.  it  was,  by  the  said  Court  of  Queen's  Bench 

[Common  Pleas,  or  Exchequer,  or  Hish  Conrt  of  Chancery  1 
adjudged  [or  decreed,  or  ordered]  that  the  above-named 
suppliant  was  entitled  to,  ^e. 

Judge's  Signature. 
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[23  &  24  Vict.  c.  38.] 

An  Act  to  further  amend  the  Law  of  Property,* 

[23rd  July,  I860.] 

Be  it  enacted  by  the  Queen's  most  excellent  MajeBty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows : 

1.  Whereas  it  is  desirable  to  place  freehold,  copyhold,  and  ^^^,  ^f 
customary  estates  on  the  same  footing  with  leasehold  estates,  execution  of 
in  respect  of  judgments,  statutes,  and  recognizances  as  {g*^™^"!^ 
against  purchasers  and  mortgagees,  and  also  to  enable  par-  teted.'^' 
chasers  and  mortgagees  of  estates,  whether  freehold,  copy- 
hold,  or  customary  or  leasehold,  to  ascertain  when  execution 
has  issued  on  any  judgment,  statute,  or  recognizance,  and  to 
protect  them  against  delay  in  the  execution  of  the  writ :  Be 
It  therefore  enacted,  that  no  judgment,  statute,  or  recogni- 
zance to  be  entered  up  after  the  passing  of  this  act  wall 
affect  any  land  (of  whatever  tenure)  as  to  a  bona  fide  pur- 
chaser for  valuable  consideration,  or  a  mortgagee,  (whether 
such  purchaser  or  mortgagee  have  notice  or  not  of  any  such 
judgment,  statute,  or  recognizance,)  unless  a  writ  or  other 
due  process  of  execution  of  such  judgment,  statute,  or  re- 
cognizance shall  have  been  issued  and  registered  as  herein- 
after is  mentioned  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or  mort- 
gage money  by  him  :  Provided  always,  that  no  judgment, 
statute,  or  recognizance  to  be  entered  up  after  the  passing 
of  this  act,  nor  any  writ  of  execution  or  other  process  there- 
on, shall  affect  any  land  of  whatever  tenure  as  to  a  band  fide 
purchaser  or  mortffagee,  although  execution  or  other  process 
shall  have  issued  thereon,  and  have  been  duly  registered,  un- 
less such  execution  or  other  process  shall  be  executed  and 
put  in  force  within  three  calendar  months  from  the  time 
when  it  was  registered. 

It  is  now  provided  by  stat  27  &  28  Vict  c  112,  s.  1,  (poW, 
p.  505),  that  no  judgment  "shall  affect  land  until  the  land 
shall  have  been  actually  delivered  in  execution  by  virtue 
of  a  writ  of  elegit"  or  otherwise.  Hence  it  appears  now 
to  be  useless  to  register,  under  this  and  the  next  sections, 
a  writ  of  execution  issued  on  a  judgment  entered  up  after 
29th  July,  1864  (the  date  of  the  above  act),  before  the  land 
has  been  actually  delivered  in  execution,  except,  perhaps, 
where  the  debtor  has  an  interest  in  the  land  which  the 
sheriff  cannot  deliver  in  execution,  e.  g.,  an  equity  of  re- 
demption, and  in  which  case  the  judgment  creditor  is  obliged 


•  Those  sections  only  of  this  Act  that  relate  to  common  law  procedure 
or  practice  are  here  given  in  ftill.  ...... 

The  Act  is  known  as  one  of  *'  Lord  St.  I^onards*  Acts." 
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to  proceed  in  equity  in  order  to  enforce  his  charge  on 
the  land.  See  stat.  27  &  28  Vict.  c.  112,  •>.  1,  5,  note 
(pott,  pp.  505,  507). 

2.  The  registry  hereinbefore  required  of  any  writ  of  exe- 
cution or  other  due  process  on  any  judgment,  statute,  or 
reco^izance,  in  order  to  bind  a  purchaser  or  mortgagoe, 
shall  be  made  by  a  memorandum  or  minute  referring  to  the 
judgment,  statute,  or  recognizance  already  register^,  so  as 
to  connect  the  regietry  of  the  writ  of  execution  or  other  pro- 
cess therewith ;  such  memorandum  or  minute  to  be  left  with 
the  Senior  Master  of  the  Court  of  Common  Pleas  at  West- 
minster, who  shall  forthwith  enter  the  particulars  in  a  book 
in  alphabetical  order  by  the  name  of  the  person  in  whose 
behalf  the  judgment,  statute,  or  recognizance  upon  which 
the  writ  of  execution  or  other  process  issued  was  registered, 
and  also  the  year  and  the  day  of  the  month  when  every  such 
memorandum  or  minute  is  left  with  him,  and  such  officer  shall 
be  entitled  for  any  such  registry  to  the  sum  of  five  shillings; 
and  all  persons  shall  be  at  liberty  to  search  the  same  book, 
in  addition  to  all  the  other  books  in  the  same  office,  on  pay- 
ment of  the  sum  of  one  shilling  only :  and  all  the  provisions 
in  this  act  in  regard  to  writs  of  execution  or  other  process 
and  the  registry  thereof,  or  otherwise  relating  thereto,  shall 
extend,  mutatb  mutandis,  to  writs  of  execution  or  other  due 
process  issuing  on  judraents  of  the  several  courts  of  common 
pleas  of  the  county  pdatine  of  Lancaster,  and  of  pleas  of  the 
county  palatine  of  Durham :  but  none  of  these  provisions  are 
to  extend  to  Ireland. 

By  Stat.  27  &  28  Vict  c.  112,  s.  8  (f<Mf,p.  506),  it  is  enacted, 
that  writs  of  execution  by  virtue  of  which  any  land  has 
been  actually  delivered  in  execution  shall  be  registered 
in  the  manner  provided  by  this  section,  but  in  the  "  name 
of  the  debtor"  instead  of  the  creditor,  and  that  no  other  or 
prior  registration  of  the  judgment  shall  be  necessary  for 
any  purpose* 

2.  And  whereas  by  an  act  passed  in  the  fourth  and  fifth 
^ears  of  their  late  Majesties  King  William  and  Queen  Mary, 
intituled  "  An  Act  for  the  better  Discovery  of  Judgments  in 
the  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer 
in  Westminster,^'  it  was  enacted,  that  no  judgment  not 
docketed  and  entered  in  books  in  the  manner  thereby  pro- 
vided should  affect  any  lands  or  tenements  as  to  purchasers 
or  mortgagees,  or  have  any  preference  against  heirs,^  exe- 
cutors, or  administrators  in  their  administration  of  their  an- 
cestors, testators,  or  intestates'  estates:  And  whereas  by 
several  later  acts  judgments  are  required  to  be  registered 
with  more  particulars  than  were  required  by  the  said  recited 
act ;  and  it  is  thereby  enacted  that  judgments  not  so  regis- 
tered shall  not  affect  any  lands,  tenements,  or  hereditaments 
as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until 
the  same  shall  be  registered  in  manner  thereby  required ; 
and  in  obedience  to  a  direction  in  one  of  the  same  acts  con- 
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tained  tbe  dockets  existin?  under  the  said  first-recited  act 
have  been  finally  closed :  And  whereas  tbe  said  several  later 
acts  do  not  expressly  enact  that  jndgments  not  docketed  as 
thereby  required  shall  not  have  any  preference  a^inst  heirs, 
executors,  or  administrators  in  their  administration  of  their  ^ 

ancestors,  testators,  or  intestates'  estates,  in  conseqnence 
whereof  such  heirs,  executors,  or  administrators  have  been 
held  to  have  lost  the  protection  which  they  enjoyed  tinder 
the  said  first-recited  act,  and  it  is  expedient  that  tbe  same 
should  be  restored :  Be  it  therefore  declared  and  enacted, 
that  no  judgment  which  has  not  already  been  or  which  shall 
not  hereafter  be  entered  or  docketed  under  the  several  acts 
now  in  force,  and  which  passed  subsequently  to  tbe  said  act 
of  the  fourth  and  fifth  years  of  King  William  and  Queen 
Mary,  so  as  to  bind  lands,  tenements,  or  hereditaments  as 
against  purchasers,  mortgagees,  or  creditors,  shall  have  an^ 
preference  against  heirs,  executors,  or  administrators  in  their 
administration  of  their  ancestors,  testators,  or  intestates' 
estates. 

Before  the  passing  of  this  section,  if  an  administrator  paid 
simple  contract  debts,  he  was  not  allowed  them  against 
judgment  creditors,  though  the  judgments  were  unre- 
gistered when  the  payment  was  made,  and  though  he  had 
neither  notice  nor  knowledge  of  their  existence  {Fuller  v. 
Redman,  26  Beav.  600;  L.  J.  29,  Ch.  324). 

A  judgment  signed  in  1854  but  not  registered  till  after  the 
death  of  the  debtor,  which  was  subsequent  to  this  act,  was 
held  not  to  be  entitled  to  priority  in  administration  {Kemp 
V.  fVaddingham,  L.  R.  1,  Q.  B.  855  ;  Re  Turner,  L.  J.  33, 
Ch.  232). 


4.  No  judgments  which  since  the  passing  of  an  act  of  the  Jadgmenti 
first  and  second  years  of  Her  Majesty  Queen  Victoria,  in-  JJj^f^J* 
tituled  ^<  An  Act  for  abolishing  Arrest  on  Mesne  Process  in  executors  to 
Civil  Actions  except  in  certain  cases,  for  extending  the  ?®IJ"*^ 
Bemedies  of  Creditors  against  the  Property  of  Debtors,  and   ^   * 
for  amending  the  Laws  for  the  Relief  of  Insolvent  Debtors 
in  England,"  (being  one  of  the  Acts  hereinbefore  referred 
to,)  have  been  registered  under  the  provisions  therein  con- 
tained, or  oontainml  in  tbe  later  act  of  the  second  and  third 
years  of  Queen  Victoria,  chapter  eleven,  as  explained  and 
amended  by  the  act  of  the  session  of  the  eighteenth  and  nine- 
teenth years  of  Queen  Victoria,  chapter  fifteen,  (being  two 
other  of  the  acts  hereinbefore  referred  to,)  or  which  shall 
hereafter  be  so  registered,  shall  have  any  preference  against 
heirs,  executors,  or  administrators  in  their  administration  of 
their  executors',*  testators',  or  intestates'  estates,  unless  at 
the  death  of  the  testator  or  intestate  five  years  shall  not  have 
elapsed  from  the  date  of  the  entry  thereof  on  the  docket  or 
from  the  only  or  last  re-registry  thereof^  as  the  case  may  be, 


*  "Exeeutort"  ii  a  mliprlnt  for  "  anceston,"  per  Kindersley,  V.-C.,  in 
Emms  T.  Wittianu,  (2  Drev.  &  8.  S24;  L.  J.  S4,  Ch.  661.) 
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3  fr  4  W.  4, 
c.  27,  to 
CBiea  of 
cUinif  to 
estates  of 
intestates. 


which  re-regi«try  from  time  to  time  is  hereby  authorized  to 
be  made  in  manner  directed  by  the  said  act  of  the  second  and 
third  of  Queen  Victoria,  as  explained  and  amended  by  tbe 
act  of  the  eighteenth  and  nineteenth  of  Queen  Victoria;  but 
it  shall  be  deemed  sufficient  to  secure  such  preference  as 
aforesaid,  if  such  a  memorandum  as  was  required  in  the  first 
instance  is  again  left  with  the  Senior  Master  of  the  Common 
Pleas  within  five  years  before  the  death  of  the  testator  or  in- 
testate, although  more  than  five  years  shall  have  expired  by 
effluxion  of  time  since  the  last  previous  registration,  before 
such  last- mentioned  memorandum  or  minute  was  left ;  and 
so  toties  quoties  upon  every  re-registry. 

This  section  has  been  held  not  to  be  retrospective,  and  there- 
fore the  priority  of  a  judgment  registered  in  1840  against 
a  debtor  who  died  in  1846  was  held  not  to  be  lost  by 
reason  of  non-registration  within  five  years  of  the  debtor's 
death  (£miM  v.  mUianu,2  Drew.  &  S.  324;  L.  J.  34, 
Ch.  661). 

6.  In  the  construction  of  the  previous  provisions  the  term 
judgment  shall  be  taken  to  include  registered  decrees,  orders 
of  courts  of  equity  and  bankruptcy,  and  other  orders  having 
the  operation  of  a  judgment. 

6.  (This  section  restricts  the  efifect  of  waiver  of  a  covenant 
or  condition  in  a  lease). 

7.  (This  section  provides  for  cases  of  future  and  contin- 
gent uses). 

8.  (This  section  extends  stat.  22  &  23  Vict  c.  85,  a.  24,  to 
mortgagees). 

9.  (This  section  directs  the  form  of  applying  for  the  advice 
of  a  judge  under  stat  22  &  23  Vict  c.  35,  s.  30). 

10.  (This  section  empowers  the  Lord  Chancellors,  &c.,  of 
England  and  Ireland  to  make  general  orders  as  to  the  in- 
vestment of  cash,  under  the  control  of  the  court). 

See  In  re  Birmingham  Blue  Coat  School  (L.  R.  1,  Eq.  632). 

11.  (This  section  enables  trustees  to  invest  trust  funds  in 
the  stocks,  &x.,  in  which  cash,  under  the  control  of  the  court, 
may  be  invested). 

12.  (This  section  enacts,  that  stat  22  &  23  Vict  c.  35, 
8.  32,  shall  act  retrospectively). 

The  provision  here  recited  is  explained  and  extended  by 
stat.  SO  &  31  Vict.  c.  132. 

13.  Whereas  by  the  act  of  parliament  of  the  third  and 
fourth  of  William  the  Fourth,  cnapter  twenty-seven,  section 
forty,  it  was  enacted  that  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-three,  no  action 
or  suit  or  other  proceeding  should  be  brought  to  recover  any 
sum  of  money  secured  by  any  mortgage,  judgment  or  lien, 
or  otherwise,  charged  upon  or  payable  out  of  any  land  or 
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rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty 
Tears  next  after  a  present  right  to  receive  the  same  should 
have  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  such  acknowledgment  m 
writing  or  payment  of  principal  or  interest  as  therein  men- 
tioned should  have  been  given  or  made,  and  then  within 
twenty  years  next  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments;  Aud 
whereas  it  is  expedient  that  the  said  enactment  should  be 
extended  to  the  case  of  claims  to  the  estates  of  persons  dying 
intestate :  Be  it  therefore  enacted,  that  after  tne  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  sixty,  no 
suit  or  other  proceeding  shall  be  brought  to  recover  the 
personal  estate,  or  any  share  of  the  personal  estate,  of  any 
person  dyinff  intestate,  possessed  by  the  legal  personal  repre- 
sentative of  such  intestate,  but  within  twentv  years  next 
after  a  present  right  to  receive  the  same  shall  nave  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release 
of  the  same,  unless  in  the  meantime  some  part  of  such  estate 
or  share,  or  some  interest  in  respect  thereof,  shall  have  been 
accounted  for  or  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by  the 
person  accountable  for  the  same,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent;  and  in  such  case  no  such 
action  or  suit  shall  be  brought,  but  within  twenty  years 
after  such  accounting,  payment,  or  acknowledgment,  or  the 
last  of  such  accountings,  payments,  or  acknowledgments^  if 
more  than  one  was  made  or  given. 

See  on  this  section  Chitty'a  Stat.  8rd  ed.  vol.  iii.  pp.  63 — 58. 

14.  (This  section  enacts,  that  the  order  to  take  an  account 
of  the  debts,  &c.  of  a  deceased  person,  under  stat.  13  &  14 
Vict  c.  85,  s.  19,  may  be  made  immediately  after  probate 
granted). 

*  15.  This  act  is  not  to  extend  to  Scotland,  nor  are  any  of  Act  not  to 
the  clauses,  except  clause  six  and  the  subsequent  clauses,  to  |^^!?^  1° 
extend  to  Ireland.  ^  *°°"»"'- 
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[24  Vict.  c.  11.] 

An  Act  to  afford  Facilities  for  the  better  Ascertain^ 
ment  of  the  Law  of  Foreign  Countries  when 
pleaded  in  Courts  within  Her  Majesty's  Dotn-i- 
nions.  [17th  May,  186L] 


the  Law  administered  in  one  Part  of  Her  Majesty's  Do- 
minions when  pleaded  in  the  Courts  of  another  Part  thereof :'' 
And  whereas  it  is  expedient  to  afford  the  like  facilities  for  the 
better  ascertainment,  in  similar  circumstances,  of  the  law  of 
any  foreign  country  or  state  with  the  government  of  whieli 
Her  Majesty  may  be  pleased  to  enter  into  a  convention  for 
the  purpose  of  mutually  ascertaining  the  law  of  such  foreign 
country  or  state  when  pleaded  in  actions  depending  in  anv 
courts  within  Her  Majesty's  dominions  and  the  law  as  admi- 
nistered in  any  part  of  Her  Majesty's  dominions  when  pleaded 
in  actions  depending  in  the  courts  of  such  foreign  country  or 
state :  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual   and    temporal,   and   commons,   in    this   present 
parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows;  viz.y 

8ai>eriQr  1.   If,  in  any  action  depending  in  any  of  the  Superior 

He/Mr"*^"*  Courts  within   Her  Majesty's  dominions  it  shall  be  the 
jeaty'i  domi«  Opinion  of  such  court  that  it  is  necessary  or  expedient,  for 
nions  may      the  disposal  of  such  action,  to  ascertain  the  law  applicable  to 
wi?h  queries,  ^^^  ^^^^  ^^  ^^^  ^^^  ^  administered  in  any  foreign  state  or 
to  a  court    '  Country  with  the  government  of  which  Her  Majesty  shall 
«aS  with*'°  ^^®  entered  into  such  convention  as  aforesaid,  it  shall  be 
whieh  Her      Competent  to  the  court  in  which  such  action  may  depend  to 
Majesty  may  direct  a  case  to  be  prepared  setting  forth  the  facts  as  these 
HVonJSmfon    ^^Y  ^  ascertained  by  verdict  of  jury  or  other  mode  compe- 
for  that  pur-    tent,  or  as  may  be  agreed  upon  by  the  parties,  or  settled  by 
certatomcnt    *"^^  person  or  persons  as  may  have  been  appointed  by  the 
of  law  of        court  for  that  purpose  in  the  event  of  the  parties  not  agree- 
•uch  state,      ing ;  and  upon  such  case  being  approved  of  by  such  court  or 
a  judge  thereof,  such  court  or  judge  shall  settle  the  questions 
of  law  arising  out  of  the  same  on  which  they  desire  to  have 
the  opinion  of  another  court,  and  shall  pronounce  an  order 
remitting  the  same,  together  with  the  case,  to  such  Superior 
Court  in  such  foreign  state  or  country  as  shall  be  agreed 
upon  in  said  convention,  whose  opinion  is  desired  upon  the 
law  administered  by  such  foreign  court  as  applicable  to  the 
facts  set  forth  in  such  case,  and  requesting  them  to  pro- 
nounce their  opinion  on  the  questions  submitted  to  them ; 
and  upon  such  opinion  being  pronounced,  a  copy  thereof. 
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certified  by  an  oflScer  of  such  court,  sball  be  deemed  and 
held  to  contain  a  correct  record  of  such  opinion. 

2.  It  sba]l  be  competent  to  anv  of  tbe  parties  to  the  action,  Court  in 
after  having  obtained  such  certified  copy  of  such  opinion,  to  ^^}^^^^ 
]od^e  the  same  with  the  ofiicer  of  the  court  within  Her  apply  tuch 
Majesty's  dominions  in  which  the  action  may  be  depending  opinion  to 
who  may  have  the  official  charge  thereof,  together  with  a  foAh^  '^^ 
notice  of  motion  setting  forth  that  the  party  will,  on  a  cases,  ftc 
certain  day  named  in  such  notice,  move  the  court  to  apply 
the  opinion  contained  in  such  certified  copy  thereof  to  the 
facts  set  forth  in  the  case  hereinbefore  specified,  and  the 
said  court  shall  thereupon,  if  it  shall  see  fit,  apply  such 
opinion  to  such  facts,  in  the  same  manner  as  if  the  same  had 
been  pronounced  by  such  court  itself  upon  a  case  reserved 
for  opinion  of  the  court,  or  upon  special  verdict  of  a  jury ;  or 
the  said  last- mentioned  court  shall,  if  it  think  fit,  when  the 
said  opinion  has  been  obtained  before  trial,  order  such 
opinion  to  be  submitted  to  the  jury  with  the  other  facts  of 
the  case  as  conclusive  evidence  of  the  foreign  law  therein 
stated,  and  the  said  opinion  shall  be  so  submitted  to  the  jury : 
Provided  always,  that  if  after  having  obtained  such  certified 
copy  the  court  shall  not  be  satisfied  that  the  facts  had  been 
properly  understood  by  the  foreign  court  to  which  the  case 
was  remitted,  or  shall  on  any  ground  whatsoever  be  doubtful 
whether  the  opinion  so  certified  does  correctly  represent  the 
foreign  law  as  regards  the  facts  to  which  it  is  to  be  applied, 
it  shall  be  lawful  for  such  court  to  remit  the  said  case,  either 
with  or  without  alterations  or  amendments,  to  the  same  or 
to  any  other  such  Superior  Court  in  such  foreign  state  as 
aforesaid,  and  so  from  time  to  time  as  may  be  necessary  or 
expedient* 

8.  If  in  any  action  depending  in  any  court  of  a  foreign  Courts  in 
country  or  state  with  whose  government  Her  Majesty  shall  ^'^  ^■~ 
have  entered  into  a  convention  as  above  set  forth,  such  nions'ma™' 
court  shall  deem  it  expedient  to  ascertain  tbe  law  applicable  pronounce 
to  the  facts  of  tbe  case  as  administered  in  any  part  of  Her  ease  remitted 
Majesty's  dominions,  and  if  the  foreign  court  in  which  such  by  a  foreign 
action  may  depend  shall  remit  to  the  court  in  Her  Majesty's  ^^^"^' 
dominions  whose  opinion  is  desired  a  case  setting  forth  the 
facts  and  the  questions  of  law  arising  out  of  the  same  on 
which  they  desire  to  have  the  opinion  of  a  court  within  Her 
Majesty's  dominions,  it  shall  be  competent  to  any  of  the 
parties  to  the  action  to  present  a  petition  to  such  last- 
mentioned  court  whose  opinion  is  to  be  obtained,  praying 
such  court  to  hear  parties  or  their  counsel,  and  to  pronounce 
their  opinion  thereon  in  terms  of  this  act,  or  to  pronounce 
their  opinion  without  hearing  parties  or  counsel ;   and  the 
court  to  which  such  petition  shall  be  presented  shall  consider 
the  same,  and,  if  they  think  fit,  shall  appoint  an  early  day 
for  hearing  parties  or  their  counsel  on  such  case,  and  shall 
pronounce  their  opinion  upon  the  questions  of  law  as  admi- 
nistered by  them  which  are  submitted  to  them  by  the  foreign 
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court ;  aDd  in  order  to  their  pronouncing  snch  opinion  they 
shall  be  entitled  to  take  such  further  procedure  thereupon  as 
to  them  shall  seem  proper,  and  upon  such  opinion  beins^ 
pronounced  a  copy  thereof,  certified  by  an  officer  of  sucE 
court,  shall  be  given  to  each  of  the  parties  to  the  action  by 
whom  the  same  shall  be  required. 

interpreta.  4.  In  the  Construction  of  this  act  the  word  ''action"  shall 
tion  of  terms,  include  every  judicial  proceeding  instituted  in  any  court, 
civil,  criminal,  or  ecclesiastical ;  and  the  words  *'  Superior 
Courts"  shall  include,  in  England,  the  Superior  Courts  of 
Law  at  Westminster,  the  lord  chancellor,  the  lords  iustices, 
the  master  of  the  rolls,  or  an^  vice-chancellor,  the  judge  of 
the  Court  of  Admiralt}',  the  judge  ordinarjr  of  the  Court  for 
Divorce  and  Matrimonial  Causes,  and  the  judge  of  the  Court 
of  Probate ;  in  Scotland,  the  High  Court  of  Justiciary,  and 
the  Court  of  Session,  acting  by  either  of  its  divisions ;  in 
Ireland,  the  Superior  Courts  of  Law  at  Dublin,  the  master 
of  the  rolls,  and  the  judffe  of  the  Admiralty  Court ;  and  in 
any  other  part  of  Her  Majesty's  dominions,  the  Superior 
Courts  of  Law  or  Equity  therein ;  and  in  a  foreign  country 
or  state,  any  Superior  Court  or  Courts  which  shall  be  set 
forth  in  any  such  convention  between  Her  Majesty  and  the 
government  of  such  foreign  country  or  state. 
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[27&28VICT.  c.  112.] 

An  Act  to  amend  the  Law  relating  to  future  Judg- 
mentSy  Statutes^  and  Recognizances.* 

[29th  July,  1864.] 

Whbbbas  it  is  desirable  to  assimilate  the  law  affecting  free- 
hold, copyhold,  and  leasehold  estates  to  that  affecting  purely 
personal  estates  in  respect  of  future  judgments,  statutes,  and 
recognizances :  Therefore  be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
narliament  assembled,  and  by  the  authority  of  the  same,  as 
ibUowB: 

1.  No  judgment,  statute,  or  recognizance  to  be  entered  up  Future 
after  the  passing  of  this  act  shall  affect  any  land  (of  what-  ^^^^"^f^^^"' 
ever  tenure)  until  such  land  shall  have  tieen  actually  de-  effect  land 
livered  in  execution  by  virtue  of  a  writ  of  elegit  or  other  unta  Und 
lawful  authority,  in  pursuance  of  such  judgment,  statute,  or  ^executioa 
recognizance. 

This  section  was  no  doubt,  in  accordance  with  the  preamble, 
intended  to  assimilate  the  position  of  real  estate  with  re- 
gard to  a  judgment  to  that  in  which  personal  property  is 
placed  by  the  Mercantile  Law  Amendment  Act,  1856, 
s.  1  {ante,  p.  886);  but  it  may  be  observed  that  this  section 


"  This  statute  does  not  bind  the  Crown,  as  the  Crown  it  not  expreialy 
named  herein.  The  priority  of  future  Crown  debti  as  agalntt  the  lands 
of  the  debtor  is  now  regulated  by  stat.  28  &  S9  Viet.  c.  104  (The  Crown 
Suits,  ftc.,  Act,  1865),  which,  by  section  48,  enacts,  that  ■*  Any  Judgment, 
decree,  or  order  obtsined  after  the  commencement  of  this  act"  \\%l  of 
NoYember,  1865),  '*  by  or  on  behalf  of  the  Crown,  or  any  recognisance 
entered  into  after  the  commencement  of  this  act  on  the  proper  account  of 
the  Crown,  or  any  inquisition  finding  after  the  commencement  of  this  act 
a  debt  due  to  the  Crown,  or  any  obligation  or  specialty  made  after  the  com- 
mencement of  this  act  to  the  Crown,  or  any  acceptance  of  office  accepted 
aAer  the  commencement  of  this  act  ttom  or  under  the  Crown,  shall  not 
affect  any  land  (of  whatever  tenure)  as  to  a  bondftdt  purchaser  for  valuable 
consideration  or  a  mortgagee  (whether  suoh  purchaser  or  mortgagee  have 
or  have  not  notice  of  the  Judgment,  decree,  order,  recognisance,  inquisition, 
obligation,  specialty,  or  acceptance  of  office),  unless  s  writ  of  extent  or  of 
diem  clauiit  extremum,  or  other  writ  or  process  of  execution,  in  pursuance 
of  or  in  relation  to  such  judgment,  decree,  order,  recognisance,  inquisition, 
obligstlon,  specialty,  or  acceptance  of  office,  has  been  issued  and  registered 
before  the  execution  of  the  conveyance  or  mortgage  to  such  purchaser  or 
mortgagee,  and  the  payment  by  him  of  the  purchase  or  mortgage  monev." 

The  49th  section  provides  for  the  registration  of  the  writ  or  process,  it  is 
as  follows  :— 

"  The  registration  of  such  writ  or  process  shall  be  eflTected  as  follows : 
namely,  a  minute  of  the  name  of  the  peison  against  whom  the  writ  or  pro- 
cess is  issued,  and  of  the  date  of  the  isauing  thereof,  and  of  the  amount  for 
which  it  is  issued,  shsll  be  left  with  the  senior  master  of  the  Court  of  Com- 
mon Pleas  at  Westminster,  who  shall  forthwith  enter  the  same  particulars 
In  a  book  by  the  name  in  alphabetical  otder  of  the  person  s gainst  whom  the 
writ  or  process  is  issued ;  and  no  other  registration  of  such  writ  or  process, 
or  of  the  Judgment,  decree,  order,  reeognixance,  inquisition,  obligation, 
specialty,  or  acceptance  of  office,  in  pursuance  of  or  in  relation  to  which  it 
is  issued,  shall  be  necessarv  for  any  purpose.  There  shall  be  paid  for  every 
such  entry  a  fee  of  two  shulings  and  sixpence;  snd  all  persons  shall  be  at 
liberty  to  search  the  said  book,  with  the  other  books  in  the  office,  on  pay- 
ment of  a  fee  of  one  sliilling." 


D. 
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affords  greater  protection  to  land  than  that  given  by  the 
former  act  to  chattels,  for  there  ia  no  proviso  in  this  sec- 
tion corresponding  to  that  in  the  former  act,  making  no. 
tice  of  the  writ  having  been  delivered  to  the  sheriff  take  the 
case  in  any  way  out  of  the  benefit  of  the  enactment 
Quare*  Whether  this  section  applies  to  an  equity  of  redemp- 
tion,  inasmuch  as  it  is  such  an  interest  as  cannot  be  de- 
livered in  execution  {Thornton  v.  Finekf  4  Giff.  505; 
L.  J.  84,  Ch.  466 ;  see  also  4  Giff.  508,  note,  and  remarks 
thereon  in  Williams'  Real  Property,  7th  ed..  Addendum, 
facing  p.  1). 


Interpreta- 
tion of  termi. 


Writs  of 
execution  to 


2.  In  the  coDBtractioti  of  this  act  the  term  ''judgment" 
shall  be  taken  to  include  registered  decrees,  orders  of  courts 
of  equity  and  bankruptcy,  and  other  orders  having  the  ope- 
ration of  a  judgment;  and  the  term  "land"  shall  be  taken  to 
include  all  hereditaments,  corporeal  or  incorporeal,  or  any 
interest  therein;  and  the  term  ''debtor"  shall  be  taken  to 
include  husbands  of  married  women,  a8sia:nee8  of  bankrupts, 
committees  of  lunatics,  and  the  heirs  or  devisees  of  deceased 
persons. 

3.  Every  writ  or  other  process  of  execution  of  any  such 
be  registered  Judgment,  Statute,  or  recognizance,  by  virtue  whereof  any 
in  manner  land  shall  have  been  actually  delivered  in  execution,  shall  be 
jr&^iSmcL  ^S^^^^  ™  '^®  manner  provided  by  an  act  passed  in  the 
c.  38.             session  of  the  twenty-third  and  twenty-fourth  years  of  her 

present  Majesty,  intituled  "An  Act  to  further  amend  the 
Law  of  Property,"*  but  in  the  name  of  the  debtor  against 
whom  such  writ  or  process  is  issued,  instead  of,  as  under  the 
said  act,  in  the  name  of  the  creditor ;  and  no  other  or  prior 
registration  of  such  judgment,  statute,  or  recognizance  shall 
be  or  be  deemed  necessary  for  any  purpose;  and  no  re- 
ference to  any  such  prior  registration  shall  be  required  to  be 
made  in  or  by  the  memorandum  or  minute  of  such  writ  or 
other  process  of  execution  which  shall  be  left  with  the  Senior 
Master  of  the  Court  of  Common  Pleas  for  the  purpose  of 
such  registry. 

4.  Every  creditor  to  whom  any  land  of  his  debtor  shall 
have  been  actually  delivered  in  execution  by  virtue  of  any 
such  judgment,  statute,  or  recognizance,  and  whose  writ  or 
other  process  of  execution  shall  be  duly  registered,  shall  be 
entitled  forthwith,  or  at  any  time  afterwards  while  the  re- 
gistry of  such  writ  or  process  shall  continue  in  force,  to 
obtain  from  the  Court  of  Chancery,  upon  petition  in  a  sum- 
mary way,  an  order  for  the  sale  of  his  debtor's  interest  in 
such  land,  and  every  such  petition  may  be  served  upon  the 
debtor  only ;  and  thereupon  the  court  shall  direct  all  such 
inquiries  to  be  made  as  to  the  nature  and  particulars  of  the 
debtor's  interest  in  such  land,  and  his  title  thereto,  as  shall 
appear  to  be  necessary  or  pro|)er ;  and  in  making  such  in* 
quiries,  and  generally  in  carrying  into  effect  such  order  for 


Creditor  to 
whom  land 
delivered  in 
execution 
entitled  to 
obtain  sum- 
mary order 
f^om  Court 
of  Chancery 
for  sale. 


•  Ante,  p,  498. 
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6a1e,  the  practice  of  the  said  court  with  respect  to  sales  of 
real  estates  of  deceased  persons  for  the  payment  of  debts  shall 
be  adopted  and  followed,  so  far  as  the  same  may  be  foand 
conveniently  applicable. 

As  might  have  been  expected  from  the  title  of  the  act,  this 
section  has  been  held  to  apply  only  where  the  judgment 
has  been  entered  up  after  the  passing  of  this  act.  {In  re 
ItU  qf  Wight  Ferry  Company^  L.  J.  l4,  Ch.  194.)  As  to 
orders  for  sale  made  under  this  section  against  railway  com- 
panies, see  In  re  Hull  and  Homeea  Railway  Company  (L.  R. 
2,  £q.  262);  In  re  Bithopt  Waliham  Railway  Company 
(L.  R.  2,  Ch.  382);  Gardiner  ▼.  London,  Chatham  and 
Dover  Railway  Company  (L.  R.  2,  Ch.  385). 
See  note  to  sect.  5,  i^fra. 

5.  If  it  shall  appear  on  making  such  inquiries  that  an^  where  there 
other  debt  due  on  any  judgment,  statute  or  recognizance,  is  are  other 

a  charge  on  such  land,  the  creditor  entitled  to  the  benefit  of  noHce^of' 
such  charge  (whether  prior  or  subsequent  to  the  charge  of  laie  to  be 
the  petitioner)  shall  be  served  with  notice  of  the  said  order  \"J^^  ^^^ 
for  sale,  and  shall  after  such  service  be  bound  thereby,  and 
shall  be  at  liberty  to  attend  the  proceedings  under  the  same, 
and  to  have  the  benefit  thereof;  and  the  proceeds  of  such 
sale  shall  be  distributed  among  the  persons  who  may  be 
found  entitled  thereto,  according  to  their  respective  priori- 
ties. 

It  is  not  easy  to  see  why  the  words  "  or  subsequent "  were  in- 
serted  in  this  section,  for  the  act  in  terms  (see  title)  refers 
only  to  future  judgments,  and  these  are,  by  sect.  1  (ante,  p. 
505),  to  be  no  charge  on  the  land  until  it  has  been  actually 
delivered  in  execution,  and,  moreover,  the  debtor's  interest 
in  his  lands  which  have  been  extended  on  a  former  judg- 
ment cannot  be  extended  on  a  subsequent  one  ( Carter  v. 
Hughee,  2  H.  &  N.714;  L.  J.  27,  Ex.  225).  In  such  a 
case  the  ordinary  method  of  enforcing  the  second  judgment 
was  to  issue  the  elegit,  and  then  file  a  bill  in  chancery  to 
redeem  (Smith  v.  Hunt,  10  Hare,  30,  48),  in  the  same 
manner  as  a  writ  of  fi.  fa.  or  elegit  is  enforced  against  an 
equity  of  redemption  {Lytten  v.  Holland,  1  Ves.  431 ; 
Plunicett  V.  Pearson,  2  Atk.  290);  and  in  a  recent  case  in 
which  a  judgment  creditor  petitioned  for  the  sale,  under 
sect.  4,  of  his  judgment  debtor's  lands,  which  had  been 
previously  extended  by  another  judgment  creditor  under 
an  elegit;  Wood,  V.-C,  dismissed  the  petition,  on  the 
ground  that  the  petitioner  must  first  get  rid  of  the  prior 
elegit.  (In  re  Cowhridge  Railway  Company,  3  Weekly 
Notes,  1868,  p.  14,  U.  T.)  See  28  &  24  Vict,  c  38,  s.  1, 
note  (ante,  p.  497). 

6.  Every  person   claiming  any  interest  in    such  land  Parties 
through  or  under  the  debtor,  by  any  means  subsequent  to  the  j^ntrntt^ 
delivery  of  such  land  in  execution  as  aforesaid,  shall  be  through 
bound  by  every  such  order  for  sale,  and  by  all  the  proceed-  ?«*>*<^  ^y^^ 

'  *\.  au  '  by  order  for 

ings  consequent  thereon.  ,2ie, 

7.  This  act  shall  not  extend  to  Ireland.  Extent  of 

Act. 

z  2 
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TITLES 

OF  THE 

STATUTES  AND  RULES 

&EOULATINO 

THE  PRACTICE  AND  PROCEDURE 

IN  THE 

COURT  OF  EXCHEQUER,  REVENUE  SmE. 


[22  &  23  Vict.  o.  21.] 
An  Act  to  regulate  the  Office  of  Qaeen's  Remembrancer^ 
and  to  amend  the   Practice  and  Procedure  on  the 
Revenae  Side  of  the  Coart  of  Exchequer. 

[Idth  August,  1857.] 

[28  &  29  ViOT.  0.  104.1 
An  Act  to  amend  the  Procedure  and  Practice  in  Crown 
Suits  in  the  Court  of  Exchequer,  at  Westminster,  and 
for  other  Purposes.  [5th  July,  1865.] 

Regulffi  Generales,  24  Vict  (1860),  6  H.  &  N.  L 

Reguke  Generales,  25  Vict  (1861),  7  H.  &  N.  505. 

Regulse  Generales,  Michaelmas  Term,  27  Vict  (1863),* 
2  H.  &  C.  429 ;  L.  J.  83,  Ex.  134. 

Rules  regulating  the  collection  of  fees  by  stamps,  18  Dec. 
1865.  London  Gazette,  28th  December,  1865;  L.  J.  35, 
Com.  Law,  23. 

Regnlse  Generales,  Easter  Term,  1866.  Rules  of  Court  for 
regulating  the  procedure  and  practice  in  suits  by  English 
Information.    L.  R.  1,  Ex.  389. 

Schedule  of  Fees  to  be  taken  by  solicitors.    Id.  417. 


*  These  rulei  having  been  held  ia valid  (Aff.'Om,  r.  aHlem,  2  H.  &  C.  681 ; 
L.  J.  88,  Ex.  184,  in  Ex.  Ch.;  10  H.  L.  Cai.  704;  L.  J.  3i,  Ex.  209.  in 
H.  of  Lords),  'The  Crown  Suits,  fte..  Act,  1865"  (28  8c  29  Vict.  o.  104),  bjr 
sect.  85,  pxaotically  gave  them  the  force  of  law. 
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STATUTES  AND  RULES 

REGULATING   THB 

COLLECTION  OF  FEES  IN  THE  SUPERIOR 
COURTS  OF  COMMON  LAW. 

[15  &  16  Vict.  c.  73.] 

An  Act  to  make  Provision  for  a  permanent  JEstO" 
blishment  of  Officers  to  perform  the  Duties  at 
iVwi  Priusy  in  the  Superior  Courts  of  Common 
Law^  and  for  the  Payment  of  such  OfficerSy  and 
of  the  Judges*  Clerks,  by  Salaries,  and  to 
abolish  certain  Offices  in  those  Courts. 

[30th  June,  1852.] 

After  reciting  that  tbe  officers  in  the  superior  courts  of 
common  li^w  who  perform  the  duties  at  Nisi  Prius  hold  Uieir 
offices  and  appointments  during  pleasure,  and  that  such 
officers  and  the  clerks  at  the  judges'  chambers  are  remu-* 
nerated  by  fees  received  by  them  from  the  suitors,  and  that 
it  is  expedient  to  provide  a  permanent  establishment  of  such 
officers,  and  that  they  and  the  said  clerks  should  be  paid  by 
salaries^  and  that  the  fees  now  payable  by  the  suitors  should 
be  dimmished ;  it  is  enacted  as  follows : 

By  section  1,  from^  and  after  the  24th  day  of  October 
after  the  passing  of  this  act,  the  offices  of  marshal  and  clerk 
at  Nisi  Prius  in  the  Court  of  Queen's  Bench,  and  marshal 
in  the  Courts  of  Common  Pleas  and  Exchequer,  are 
abolished ;  and  all  acts,  duties,  and  services  heretofore 
rendered  by  such  marshals  and  clerk  at  Nisi  Prius  respec- 
tively shall  be  done,  performed,  and  rendered  by  the  asso- 
ciates in  the  Courts  of  Queen's  Bench,  Common  Pleas  and 
Exchequer. 

By  section  2,  all  the  records,  books,  papers,  and  documents  Recorda,  tie. 
of  and  concerning  the  duties  and  business  of  the  several  f^r^,.*!"^'' 
offices  of  the  Courts  of  Queen's  Bench,    Common  Pleas  •MUtea'/'' 
and  Exchequer,  so  abolished,  shall  be  delivered  by  the 
several  officers  of  the  said  courts  respectively  now  havine  the 
custody  of  the  same,  into  the  custody  and  possession  of  the 
associates  in  the  Courts  of  Queen's  fiench.  Common  Pleas 
and  Exchequer  respectively,  to  be  by  them  kept  and  pre- 
served ;  and  searches  may  be  made,  and  copies  or  extracts 
of  and  from  the  said  records,  books,  papers,  and  documents 
shall  and  may  be  had  and  taken,  at  such  times  and  in  such 
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manner  as  hath  been  the  accustomed  practice  in  the  several 
offices  hereb/  abolished. 

By  section  8,  when  any  vacancy  shall  occur  in  any  of  the 
said  offices  of  associate,  the  Chief  Justice,  or  Chief  Baron 
shall  nominate  and  appoint  some  fit  person  to  fill  such  vacant 
office. 

By  section  4,  the  associates  may,  for  the  discharge  of  the 
duties  of  their  respective  offices,  have  not  exceeding  two 
clerks,  and  such  clerks  shall  hold  their  offices  during 
pleasure. 

By  section  5,  convenient  offices  shall  be  provided  for  the 
transaction  of  the  business  of  the  office  of  associate. 

By  section  6,  if  the  said  associates,  or  any  of  them,  shall 
have  occasion  to  be  absent  from  the  business  of  their  or  his 
office  for  a  longer  period  than  two  months  at  any  one  time, 
the  Chief  Justice,  or  Chief  Baron,  may  give  leave  of  absence 
to  such  officer,  and,  if  necessary,  to  appoint  a  deputy  in  his 
place.  Every  deputy  so  appointed  shall  be  paid  by  the 
principal  for  whom  he  shall  act. 

B^  section  7,  a  fixed  sum,*  to  be  settled  by  the  said  Com- 
missioners of  Her  Majesty's  Treasury,  shall  be  paid  by  way 
of  salary  to  each  of  the  judges'  marshals  on  each  spring  and 
summer  circuit,  and  to  the  marshal  of  the  senior  Judged  on 
the  winter  circuit,  and,  on  a  special  commission,  for  his 
services  thereon. 

By  section  8,  the  Chief  Justices  and  Chief  Baron  may 
each  appoint  three  clerks,  one  of  whom  is  to  act  as  crier  on 
the  circuit  and  in  London  and  Middlesex,  and  the  other 
justices  and  barons  may  each  appoint  two  clerks,  one  of 
whom  is  to  act  as  crier  on  the  circuit ;  and  such  clerks  shall 
perform  all  the  duties  heretofore  performed  by  the  judges* 
clerks,  and  shall  hold  their  offices  during  the  pleasure  of  the 
judges  by  whom  they  are  appointed,  or,  if  continued  by  their 
successors,  during  the  pleasure  of  such  successors. 

By  Section  0,  the  present  officers  are  re- appointed  to  hold 
their  offices  during  good  behaviour. 

Treaiury  to        10.  And  whereas  it  is  expedient  that  a  new  table  or  tables 

offees^to be    ^^  ^^^  proper  to  be  taken  in  the  said  superior  courts,  and 

prepared,        their  several  offices,  and  at  the  judges'  chambers,  and  by  the 

fed  to^^"df '    clerks  of  assize  acting  as  associates  on  the  circuits,  should  be 

for  approvlf.'  prepared  with  reference  to  the  various  changes  and  alterations 

which  have  been  or  may  be  made  in  the  process,  practice,  and 

proceedings  of  those  courts,  and  to  the  diminution  of  expense, 

where  practicable,  to  the  suitors :  Be  it  enacted,  that  it  shall 


*  The  tium  of  751.  hat  been  so  settled. 

t  By  Stat.  SO  Ac  31  Vict.  c.  12S,  a.  13,  this  section  it  to  be  read  as  If  these 


voids  in  italics  were  omitted. 
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and  may  be  lawfal  for  the  CoromissionerB  of  Her  Majesty's 
Treasury,  and  they  are  hereby  required  forthwith  to  prepare 
or  cause  to  be  prepared  a  table  or  tables  of  fees,  specifying 
what  fees  are  proper  to  be  demanded  and  taken  in  the  said 
courts  and  offices,  at  the  judges'  chambers,  and  on  the  cir- 
cuits, and  what  fees  should  be  abolished  ;  and  such  table  or 
tables  shall  be  laid  for  approval  before  the  judges  of  the  said 
courts ;  and  the  said  judges,  or  any  six  or  more  of  them,  of 
whom  the  Lord  Chief  Justices  and  Lord  Chief  Baron  shall 
be  three,  are  hereby  empowered  and  required,  as  soon  as  con- 
veniently may  be,  to  revise  and  settle  the  said  table  or  tables 
of  fees  so  prepared  as  aforesaid,  and  from  time  to  time  to  add 
to,  or  reduce,  alter  or  amend  the  same,  as  they  may  deem 
necessary  and  proper ;  and  the  said  table  or  tables  of  fees  so 
revised  and  corrected  as  aforesaid  from  time  to  time  to  allow 
and  sanction,  by  affixing  their  signatures  respectively  thereto 
and  to  establish  the  same  in  and  for  the  said  courts ;  and  the 
said  Commissioners  of  Her  Majesty's  Treasury  are  required, 
so  soon  and  as  often  as  each  table  or  tables  of  fees  have  been 
sanctioned  and  allowed  by  the  judges,  to  cause  the  same  to 
be  inserted  and  published  in  the  London  Gazette ;  and  from 
and  after  such  publication  no  other  fees  than  those  sanctioned 
and  allowed  as  aforesaid  shall  on  any  pretence  whatever  be 
demanded  or  taken  by  any  officer  or  clerk  of  the  said  courts 
in  respect  of  any  duty  or  service  to  which  such  table  or  tables 
of  fees  may  relate :  provided  that  until  the  publication  of 
such  table  or  tables  of  fees  under  the  authority  aforesaid,  the 
fees  now  lawfully  taken  by  the  said  officers  and  clerks  shall 
and  may  continue  to  be  taken. 

For  the  Table  of  Fees  made  in  pursuance  of  this  section, 
see  poit  (pp.  516 — 520).  These  fees  are  now  collected  by 
stamps  in  pursuance  of  stat.  28  Vict  c.  45  ( pott^  p.  521 ), 
in  the  manner  provided  by  Rules  of  15th  December,  1865, 
et  teq.  {pott,  pp.  525 — 581). 

By  section  11,  no  person  holding  the  office  of  associate  or  Officer  and 
the  appointment  of  judge's  clerk,  or  of  clerk  in  any  of  the  ^i*^^*  i^ot 
offices  of  the  Superior  Courts,  shall,  either  directly  or  indi-  ba^ttert, 
rectly,  act  as  a  barrister,  attorney  or  solicitor,  or  as  agent  of  attorney!  or 
any  attorney  or  solicitor,  in  any  court  of  law  or  equity  in  the  ■«•"*•• 
United  Kingdom,  either  separately  or  in  partnership  with 
any  other,  during  such  time  as  he  shall  hold  such  office  of 
associate,  or  act  as  such  clerk.    Saving  clause  for  attorneys 
and  solicitors  then  practising  and  holding  such  appointment. 

By  section  12,  the  Commissioners  of  the  Treasury  are  au- 
thorized to  fix  the  salaries  of  the  officers  and  clerks,  which 
salaries  they  shall  be  entitled  to  receive  in  lieu  of  all  fees 
and  emoluments  now  received  by  such  officers  and  clerks 
respectively. 

By  section  13,  the  salaries  and  compensation  allowances 
by  way  of  salary,  granted  to  the  several  officers  and  clerks 
of  the  said  courts  respectively,  shall  be  chargeable  upon  the 
fees  received  by  the  said  officers  and  clerks  in  the  saia  courts 
respectively ;  and  the  surplus  of  such  fees  arising  in  each  of 
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the  said  courts,  after  the  payment  of  the  said  salaries  and 
expenses,  shall  be  paid  into  the  exchequer  to  the  credit  of  the 
consolidated  fund.  In  the  event  of  the  fees  so  received  by 
the  said  officers  and  clerks  being  at  any  time  insufficient  to 
defray  the  salaries  and  compensations,  the  Commissioners  of 
the  Treasury  may  direct  the  amount  of  such  deficiency  to  be 
charged  upon  and  paid  out  of  the  said  consolidated  fond. 

By  sectifm  14,  the  officers  and  clerks  were  to  render  ac- 
counts of  fees  received  to  the  Treasury, 

By  section  15,  allowances  may  be  granted  to  officers  on 
their  retirement  from  office. 

16.  And  whereas  the  ushers,  court-keepers,  messengers, 
assistants,  and  other  subordinate  officers  of  the  said  Superior 
Courts,  and  attendants  on  the  judges  (other  than  the  judses' 
clerks  hereinbefore  mentioned)  are  entitled  to  receive  fees 
from  the  suitors  in  the  said  court,  and  it  is  expedient  that  the 
said  suitors  should  be  relieved  from  the  payment  of  such  fees, 
and  that  adequate  salaries  should  be  provided  for  such  officers, 
assistants  and  attendants:  Be  it  enacted,  that  all  persons 
holding  an^  subordinate  offices  or  appointments  in  any  of  the 
said  Superior  Courts,  as  ushers,  court-keepers,  messengers, 
assistants  and  the  like,  or  as  attendants  on  the  judges  (other 
than  the  judees'  clerks  hereinbefore  mentionea),  and  their 
deputies,  shall  respectively,  on  or  before  the  twenty-fourth 
day  of  October,  one  thousand  eight  hundred  and  fifty-two, 
render  a  true  account  in  writing  to  the  said  Commissioners 
of  Her  Majesty's  Treasury  of  ail  fees  and  emoluments  re- 
ceived or  claimed  to  be  received  by  them,  or  on  their  behalf, 
and  also  of  the  annual  value  of  all  such  fees  and  emolu- 
ments received  by  them,  or  on  their  behalf,  and  also  of  the 
annual  salary,  allowances,  or  profits  allowed  to  or  received 
bv  them  respectively,  whether  as  principals  or  deputies,  and 
aiso  of  the  nature  and  amount  or  disbursements,  if  any,  in 
respect  of  any  of  such  offices  or  appointments,  for  the  space 
of  ^se  years  next  preceding  the  passing  of  this  act;  and 
the  accounts  so  rendered  shall  be  in  such  form,  and  with 
such  particulars  of  receiptor  otherwise,  and  accompanied  by 
such  vouchers,  as  the  said  Lords  Commissioners  shall  from 
time  to  time  think  proper  to  require  and  direct. 

Feet  of  such       17.  It  shall  and  may  be  lawful  for  the  said  Commissioners 

offlcenfinay    ^^  ^^^  Majesty's  Treasury,  and  they  are  hereby  empowered 

be  abolished,  by  and  with  the  consent  of  the  said  Lord  Chief  Justices  and 

the  Lord  Chief  Baron,  to  abolish  all  or  any  of  the  fees  set 

forth  in  such  accounts;  and  a  list  or  lists,  specifying  the 

nature  or  description  of  the  fees  so  to  be  abolished,  shall 

,  thereupon  be  published  by  and  under  the  authority  of  the 

said  Commissioners  of  Her  Majesty's  Treasury  in  the  Lon- 
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don  Gazette ;  provided  that  until  snch  publication  all  fees 
that  now  are  or  may  be  legally  received  in  respect  of  such 
subordinate  offices  or  appointments,  shall  and  may  continue 
to  be  received  as  heretofore. 

18.  It  shall  and  may  be  lawful  for  the  said  Commissioners  The  number 
of  Her  Majesty's  Treasurjr»  and  they  are  hereby  empowered  o'»ubordi- 
and  required,  by  and  with  the  sanction  of  the  said  Lord  to  te  flzc^^' 
Chief  Justices  and  the  Lord  Chief  Baron,  as  soon  as  conve*  ^y  Treaiury, 
nientJy  may  be,  to  ascertain  and  fix  the  number  of  ushers,  ]|^etion  of 
court-Keepers,  messen^rs,  and  other  subordinate  officers,  the  Chief 
and  assistants  in  the  said  Superior  Courts,  and  of  attendants  ^^H^n'  *"^ 
on  the  j  ud  ffes  (other  than  the  judges'  clerks  hereinbefore  men-       ^    ^"°* 
tioned),  which  shall  be  sufficient  for  the  due  performance  of 
the  duties  required  to  be  rendered  in  respect  of  such  sub- 
ordinate offices  and  appointments,  and  for  the  necessary 
attendance  on  the  judges ;  and  a  list  or  lists  of  the  offices 
and  appointments,  when  so  fixed  and  ascertained,  shall  there- 
upon be  published  by  and  under  the  authority  of  the  said 
Commissioners  of  Her  Majesty's  Treasury  in  the  London 
Gazette ;  and  from  and  after  such  publication  all  such  of  the 
said  offices  and  appointments  as  are  not  contained  in  such 
list  or  lists  shall  be  and  the  same  are  hereby  declared  to  be 
abolished. 

By  section  19,  the  Chief  Justices  and  Chief  Baron  are 
respectively  authorized  to  appoint  fit  and  proper  persons  to 
perform  the  duties  of  the  said  several  suboitiinate  offices  and 
appointments,  when  such  offices  and  appointments  shall  have 
been  fixed  and  ascertained  in  the  manner  hereinbefore  pro- 
vided. 

By  section  20,  power  is  given  to  increase  or  reduce  the 
number  of  such  subordinate  officers. 

By  section  21,  the  salaries  of  the  subordinate  officers  are  to 
be  fixed  by  the  Treasury,  with  the  sanction  of  the  Chief 
Justices  and  Chief  Baron,  and  to  be  paid  out  of  the  Conso- 
lidated Fund. 

Section  22,  provides  for  compensation  to  the  Hereditary 
Chief  Proclamator  and  Hereditary  Chief  Usher. 

Section  28,  provides  for  compensation  to  the  officers  ap- 
pointed by  the  Hereditary  Chief  Proclamator  and  Heredi- 
tary Chief  Usher,  and  to  subordinate  officers. 

By  section  24,  nothing  herein  contained  is  to  afilect  the 
right  of  the  existing  four  patent  messengers  of  the  Court  of 
Exchequer. 

25.  All  appointments  of  officers  and  clerks  to  be  made  by  Appoint- 

virtue  of  this  act  shall  be  so  made  without  any  pecuniary  or  S3e*w?th! 

other  consideration  whatsoever,  directly  or  indirectly,  to  be  oat  peca-  * 
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niaiy  con- 
sideration. 


OfRcen  and 
clerks  not  to 
rerelve  gra- 
tuities on 
pain  of  dis- 
missal. 


Certain  fees 
on  circuit 
abolished. 


BfptaUdhf 
'28  Vict,  c  46, 
S.B.* 

Duties  to  be 
performed 
in  person. 


paid  or  received  for  the  same;  and  all  snch  officers  and 
clerks  shall  execute  their  duties  in  person,  and  shall  give 
their  attendance  in  court  or  elsewhere,  and  shall  conduct  the 
husiness  of  their  several  departments  or  offices  at  such 
places  and  hours,  whether  in  terra  time  or  vacation,  and  in 
every  respect  in  such  manner  as  the  Lord  Chief  Justices  or 
the  Lord  Chief  Baron,  and  the  other  justices  and  barons  of 
the  said  courts  respectively,  shall  from  time  to  time  order  and 
direct. 

26.  If  any  officer  of  the  said  courts,  or  any  clerk  ap- 
pointed or  to  be  appointed  under  or  bv  virtue  of  this  act,  or 
any  person  whatever  employed  in  the  offices  of  the  said 
courts,  shsJl,  for  anything  done  or  pretended  to  be  done 
relating  to  his  office  or  empTovment,  or  under  colour  of  doing 
anything  relating  to  his  office  or  employment,  or  for  for- 
bearing to  do  any  act  properly  appertaining  to  his  said  office, 
demand,  take,  receive  or  accept,  or  allow  any  person  what- 
soever to  take  for  him,  or  on  his  account,  or  for  or  on  account, 
of  or  in  trust  for  him  or  any  other  person  named  by  him,  any 
gratuity,  perquisite,  or  reward,  or  anything  of  value,  other 
3ian  the  salarv  or  remuneration  allowed  or  to  be  allowed  to 
every  such  officer,  derk,  or  person  aforesaid,  he  shall  forfeit 
a  sum  of  fifty  pounds,  to  be  recovered  by  action  of  debt  at 
the  suit  of  Her  Majesty's  Attorney-Greneral,  and  upon 
judgment  being  recovered  therein  he  shall  be  incapable  of 
any  longer  holding  his  office  or  employment 

By  section  27,  no  compensation  is  to  be  allowed  for  the 
loss  of  any  right  of  appointment 

5^.  And  whereas  upon  the  circuits  of  the  jud^  of  assize 
and  gaol  delivery,  a  fee  of  six  shillings  and  eightpence  is 
now  paid  on  every  cause  to  the  marshals  of  the  judges  of 
assize  for  the  use  of  the  judge :  Be  it  enacted,  that  the  said 
fee,  and  all  other  pavments  upon  the  circuits  to  or  to  the  use 
of  the  said  judges,  shall  be  and  they  are  hereby  abolished. 

Section  29,  provides  that  accounts  shall  be  laid  hrfore 
Parliament. 

30.  Where  it  shall  be  made  to  appear  to  the  said  Commis- 
sioners, that  anv  of  the  hereinbefore-mentioned  officers  omits 
to  perform  the  duties  of  his  office  in  person,  the  said  Commis- 
sioners, unless  it  shall  be  shown  to  their  satisfaction  that  such 
omission  arises  from  temporary  and  unavoidable  causes,  and 
they  shall  in  writing  approve  of  such  omission  for  a  period 
not  exceeding  at  any  one  time  six  months,  shall,  as  the  case 
may  be,  require  the  whole  of  the  fees  due  to  or  received  by 
such  officer  for  his  own  use  during  the  time  of  such  omission 
to  be  accounted  for  and  paid  over  as  aforesaid,  or  shall  cease 
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to  allow  or  pay  any  salaiy  otherwise  due  to  such  officer 
daring  the  time  of  such  omission. 

81.  The  fees  heretofore  received  on  the  circuit  by  the  Fe«t  of  mar- 
marshal's  man  and  the  judge's  bailiff  respectively  shall  be  ^d^'juSJS, 
and  are  hereby  abolished ;  and  no  fee,  gratuity,  or  reward  bailiff  abo- 
wbatsoever  shall  be  demanded  or  accepted  by  any  one  ex-  li^^ed. 
ercising  or  claiming  to  exercise  either  of  the  said  offices,  or 
by  any  servant  or  other  person  attending  the  circuit  in  any 
subordinate  office  or  employment 

32.  And  whereas,  by  reason  of  abolishing  the  office  of  As  to  per- 
Hereditary  Chief  Usher  of  the  Court  of  Exchequer,  and  JUSTof  °' 
the  officers  of  the  said  court  appointed  by  that  officer,  it  herediury 
becomes  necessary  to  make  provision  for  the  duties  hitherto  ehtof  uther 
performed  by  the  said  Hereditary  Chief  Usher  and  nersons,  ger  oT the*"' 
styled  '*  Messeng^ers  of  the  Court  of  Exchequer,"  nolding  CoartofEz- 
onices  or  places  in  the  patronaee  of  and  appointed  by  the  ^^^^*'- 
said  Hereditary  Chief  Usher :  the  duties  hitherto  performed 
by  the  said  Hereditary  Chief  Usher  and  messengers  of  the 
Court  of  Exchequer,  so  far  as  re^rds  the  process  issued  and 
issuing  from  the  office  of  Her  Majesty's  remembrancer  in  the 
Court  of  Exchequer,  and  of  the  treasurer  of  the  governors  of 
the  bounty  of  Queen  Anne,  on  the  seal  day  next  after  each 
and  every  term,  shall,  from  and  after  the  abolition  of  the 
said  offices  of  messengers  of  the  Court  of  Exchequer,  be  dis- 
charged  by  Her   said  Majesty's  remembrancer,  and  his 
officers  under  his  direction,  and  the  officers  of  the  said  trea- 
surer of  the  ffovernors  of  the  bounty  of  Queen  Anne,  and 
shall  be  in  aU  respects  as  valid  and  effectual  to  all  intents 
and  purposes  as  if  performed  by  the  said  Hereditary  Chief 
Usher  and  messengers  of  the  Court  of  Exchequer  as  hereto- 
fore, any  law  or  usage  to  the  contrary  notwithstanding ;  and 
that  it  shall  not  be  necessary  in  future  for  the  process, 
hereinbefore  referred  to,  to  be  sealed  before  or  in  the  presence 
of  the  Cursitor  Baron  of  the  said  Court  of  Exchequer  on  the 
said  seal  days  as  heretofore,  but  the  same  may  be  issued  from 
the  office  of  Her  said  Majesty's  remembrancer  and  the  office 
of  the  treasurer  of  the  governors  of  the  bounty  of  Queen 
Anne,  and  be  respectively  sealed  in  the  office  of  Her  said 
Majesty's  remembrancer,  who  has  the  custody  or  keeping  of 
the  Great  Seal  of  the  Exchequer. 
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TABLES  OF  FEES. 
Wednesday^  November  24^  1852. 

In  pareuance  of  an  act  paBsed  in  the  seaaion  of  Parliament 
held  in  the  fifteenth  and  sixteenth  yean  of  the  reign  of  Her 
Majesty,  chapter  seventy- three,  entitled  *'  An  Act  to  make 
Providian  for  a  permanent  Establukment  of  Officers  to  per» 
form  tfie  Duties  at  Nisi  Prius  in  the  Superior  Courts  of 
Common  Law,  and  for  the  Payment  of  such  Officers  and 
of  the  Judaes^  Clerks  by  Salaries,  and  to  aboRsh  certain 
Offices  in  those  Courts  ;"  We,  the  undersigned,  being  two  of 
the  Commissioners  of  Her  Majesty's  Treasury,  have  caused 
the  under-mentioned  Tables  of  Fees*  to  be  prepared,  specify- 
ing the  fees  proper  to  be  demanded  and  taken  in  the  offices 
under  mentioned,  and  at  the  Judges'  Chambers,  in  the  Su- 
perior Courts  of  Common  Law ;  and  that  all  other  fees  in 
such  offices  and  chambers  should  be  abolished,  namely : — 


Offices  of  the  Masters  of  the  Tliree  Superior  Courts. 

£  *. 

Every  writ  (except  writ  of  trial  or  subpcena) .  • 
Every  concurrent,  alias,  pluries  or  renewed  writ 

Every  writ  of  trial 

Every  writ  of  subpoena  before  a  judge  or  master 

— — ^^— ^  before  the  sheriff      •  • 

Every  appearance  entered         •  •         *  *         •  • 
— — each  defendant  after  the  first 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Filing  every  affidavit,  writ  or  other  proceeding 
Amending  every  writ  or  other  proceeding 
Every  ordinary  rule       .  •         •  •         • .         .  • 
Every  special  rule,  not  exceeding  six  folios   . . 
— ^— — —  exceeding  six  folios,  per  folio 

Note, — Plans,  section,  &c.,  accompanying  rules 
to  be  paid  for  by  the  party  taking  the  rule,  ac- 
cording to  the  actual  cost. 

Every  judgment  by  default       

Every  final  judgment,  otherwise  than  judgment  by 

default • 0 

Taxing  every  bill  of  costs,  not  exceeding  three  folios .    0 
— ^— ^-^— — ~— ^-^  exceeding  three  folios,  when 
taxed  as  between  party  and  party,  per  folio 

exceeding  three  folios,  when 


B 
2 
2 
2 
1 
2 
1 
2 
2 
I 
4 
0 


10 
2 


taxed  as  between  attorney  and  client,  or  where  the 

attorney  taxes  his  own  bill,  per  folio  •  •         • . 

Every  reference,  inquiry,  examination,  or  other  special 

matter,  referred  to  the  Master,  for  every  meeting, 

not  exceeding  one  hour         

— ^ for  every  additional  hour  or  less     •  • 

Upon  payment  of  money  into  court,  viz.  t — 

for  every  sum  under  £50  • . 
£60  and  under  £100 
£100  and  above  that  sum  . . 


0 
0 

0 
0 
1 


10 
10 

5 

10 

0 


0 
6 
0 
0 
0 
0 
0 
0 
0 
0 
0 
6 


0    5    0 


0 
0 


0    0    6 


0    1     0 


0 
0 

0 
0 
0 


*  See  •.  10,  Q.  {mU,  p.  fill). 
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Every  certificate •.         0 

Office  copies  of  praecipe  or  other  proceedings,  per 

folio 0 

Every  search,  if  not  more  than  two  terms  . .  •  •  0 
— —  exceeding  two,  and  not  more  than  four  terms  0 
~— —  exceeding  four  terms,  or  a  general  search  . .  0 
Every   affidavit,  affirmation,  &c.,   taken   before  the 

Master 0 

Filing  every  recognizance  or  security  in  ejectment  or 

error     ••         ..         •• 0 

Every  allowance  and  justification  of  bail  •  •  •  •  0 
For  taking  special  bail  as  a  commissioner  ••  ••  0 
Filing  affidavit,  and  enrolling  articles  previous  to  the 

admission  of  an  attorney .0 

Every  re- admission  of  an  attorney      ••         ••         ••     0 

AH  other  fees  than  those  before  mentioned  are 
hereby  abolished,  and  are  not  to  be  taken  by 
any  person  in  the  Masters*  offices  under  any 
pretence  whatever. 


t. 

1 

0 
0 
1 
2 


0 

6 
6 
0 
6 


1     0 


2 
3 
2 

5 
5 


6 
0 
0 

0 
0 


Offices  of  the  Aseociatea  to  the  Three  Chief  Judges. 

The  table  given  by  this  order  has  been  abolished,  and  another 
substituted  for  the  same,  pott,  p.  519. 


Chambers  of  the  Chief  and  Puisne  Judges.^ 

£    «.   d. 

Every  summons  to  try  an  issue  before  the  sheriff      ..010 
Every  other  summons  whatever,  whether  in  term  or 

vacation  020 

Every  order  to  try  an  issue  before  the  sheriff.  •         ..010 
Every  other  order  whatever  of  an  ordinary  nature     . .     0    2    0 
Every  order  of  a  special  nature,  such  as  reference  to 
arbitration,  or  attendance  of  witnesses  at  arbitration ; 
service  of  process  on  persons  residing  abroad ;  refer- 
ence to  the  master  to  fix  sum  for  final  judgment; 
revival  of  judgment,  and  the  like     . .         • .         ..060 
Every  fiat,  warrant,  certificate,  caveat,  special  case, 

special  verdict,  or  the  like ..050 

Every  affidavit,  affirmation,  &c.,  whether  in  term  or 
vacation,  each  deponent        • .         . .         . .         ..010 

Every  affidavit  kept  for  the  purpose  of  being  conveyed 

to  the  proper  office  to  be  filed  • .         • .         •  •     0    1     0 

Every  proceeding  filed  ••         ..         ••         ..         ..020 

Every  admission  of  an  attorney  ..         ••         ••     10    0 

Every  approbation  of  commissioners  for  taking  affida- 
vits or  special  bail      ..         ••         ••         ••         ..026 

Every  commission  for  taking  affidavits  or  special  bail, 
exclusive  of  stamp  duty,  engrossing  and  sealing      .10    0 


*  The  notice  that  has  been  itsued  relating  to  the  payment  of  these  feos 
by  ttampe  wiU  be  found,  pott^  p.  628. 

The  same  feet  are  to  be  taken  in  proceedings  before  the  masten  under 
30  ft  SI  Vict.  c.  68,  as  in  the  tamo  proceedings  before  the  judges.  R.  O., 
M.  T.  1867  (afi«p,  p.  46S). 
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FEES  OF  CLERKS  OF  ASSIZE.* 

In  punuance  of  an  act  passed  in  the  session  of  Parliament 
held  in  the  16th  and  16th  yean  of  the  reign  of  Her  Majesty, 
chapter  73,  entitled  "  An  Act  to  make  provision  for  a  permanemi 
EttahliMhmtnt  qf  Officers  to  perform  the  Duties  at  Nisi  Prius  in  the 
Superior  Courts  qf  Common  Law^  and  for  the  Payment  of  such  Offi^ 
eers  and  qf  the  Judges*  Clerks  by  Salaries,  and  to  abolish  certatn 
Offices  in  those  Courts;"  We,  the  undersigned,  have  caused  the 
under-mentioned  altered  and  amendedf  Table  of  Fees  to  be  pre* 
pared,  specifying  the  fees  proper  to  be  demanded  and  taken  by 
the  clerks  of  assize  as  associates  and  their  officers  in  reference  to 
proceedings  at  Nisi  Prius  on  the  circuits,  namely: — 

£  s,    d. 

On  entering  any  cause  for  trial  2    0    0 

On  returning  the  postea  •  •         .  •         . .         .-100 

On  re-entering  the  record  of  any  cause  that  has  been 

withdrawn  or  struck  out  . .  •  •  • .  ..100 
On  receiving  a  writ  of  subpoena  to  attend  any  Court  10  0 
For  attendance  at  any  court  on  a  writ  of  subpcena  for 

every  day  after  the  first  day 10    0 

All  other  fees  than  those  before  mentioned  are  hereby  abolished, 
and  are  not  to  be  taken  ^y  any  of  the  above-mentioned  officers 
under  any  pretence  whatever. 

A.  £.  CocKBURN,  Lord  Chief  Justice  of 
the  Court  of  Queen's  Bench. 

W.  Erle,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas. 

Fred.  Pollock,  Lord  Chief  Baron  of 
the  Court  of  Exchequer. 

Samuel  Martin,  Jas.  Willes,  Colin 
Blackburn,  Judges  of  the  Superior 
Courts  of  Common  Law. 

The  before- mentioned  altered  and  amended  table  of  fees  having 
been  sanctioned  and  allowed  by  the  Lord  Chief  Justices,  the  Lord 
Chief  Baron,  and  other  judges,  as  required  by  the  before-mentioned 
act  of  parliament,  we  do  hereby  order  that  the  said  table  of  fees 
be  inserted  and  published  in  the  London  Gazette. 
Treasury  Chambers,  Whitehall,  the  12th  day  of  February, 
1S66. 

W.  £.  Gladstone, 
Luke  White, 
Two  of  the  Commissioners  of  Her  Majesty's  Treasury. 


*  For  the  rules  issued  for  the  collection  of  these  fsei  bj  itampt,  videpost^ 
p.  5S9. 

t  The  originsl  table  of  feei  hereby  aboliahed,  was  allowed  bj  the  judges 
on  the  24th  of  Febnisxy,  1853. 
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THE  COMMON  LAW  COURTS  (FEES)  ACT, 

1865. 

[28  Vict.  c.  45.] 

An  Act  to  provide  for  the  Collection  by  means  of 
Stamps  of  Fees  payable  in  the  Superior  Courts 
of  Law  at  Westminster,  and  in  the  Offices  be* 
longing  thereto.  [19th  June,  1865.] 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  aathority  of  tbe  same,  as  follows: 

1 .  From  and  after  the  thirty-first  day  of  December,  one  From  and 
thousand  eight  hundred  and  sixty-five,  or  from  and  after  ^^^  airreet' 
such  earlier  time  as  tbe  Commissioners  of  Her  Majesty's  Trea-  payable  in 
snry,  with  the  concurrence  of  the  Lord  Chief  Justices  of  the  ""P^^'or 
Courts  of  Queen's  Bench  and  Common  Pleas  and  of  the  collected  by 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  by  notice  ttampi. 
published  in  the  London  Gazette,  appoint,  the  following  fees 

shall  be  collected  by  stamps ;  namely,— all  fees  for  the  time 
being  payable  in  the  several  courts  and  ofiices,  or  to  the 
several  officers,  or  in  respect  of  the  several  matters,  specified 
in  the  first  schedule  to  this  act,  whether  under  the  several 
enactments  therein  specified,  or  otherwise,  and  all  fees  what- 
ever for  the  time  being  payable  under  any  of  those  enact- 
ments. 

2.  AU  or  any  stamps  to  be  used  under  this  act  shall  be  stampitobe 
impressed  or  adhesive,  as  the  Commissioners  of  Her  Majesty's  *^pref*«d  or 
Treasury  from  time  to  time  direct. 

3.  The  Commissioners  of  Her  Majesty's  Treasury,  with  General  rules 
the  concurrence  of  the  Lord  Chief  Justices  and  Lord  Chief  {1  x^*^* 
Baron,  may  from  time  to  time  make  such  roles  as  seem  fit  '"^' 
for  regulating  the  use  of  stamns  under  this  act,  and  par- 
ticularly for  prescribing  the  application  thereof  to  documents 

from  time  to  time  in  use  or  required  to  be  used  for  the  pur- 
poses of  such  stamps,  and  for  ensuring  the  proper  cancella- 
tion of  adhesive  stamps  and  keeping  accounts  of  such 
stamps. 

Under  the  power  conferred  by  this  section,  rules  (pott,  pp. 
525—681)  have  been  issued. 

4.  Any  document  which  ought  to  bear  a  stamp  under  this  Documents 
act  shall  not  be  of  any  validity  unless  and  until  it  is  pro-  ^^^^^^l^^^ 
I»erly  stamped ;  buf  if  any  such  document  is  through  mis-  be  invalid? 
take  or  inadvertence  received,  filed,  or  used  without  bein^ 
properly  stumped,  a  judge  of  one  of  the  said  courts  may,  if 


522 


APPENDIX. 


Nothing  to 
interfere 
with  powers 
of  Treasury, 
&c.  for  alte- 
ration of 
fees,  &c. 


Repeal  of 
enactmenta 
in  second 
fichedale. 


he  thinks  fit,  order  that  the  same  be  stamped  as  in  such 
order  may  be  directed,  and  on  such  document  being  stamped 
accordingly  the  same  and  every  proceeding  relative  thereto 
shall  be  as  valid  as  if  sach  document  had  been  properly 
stamped  in  the  first  instance. 

6.  Nothing  in  this  act  shall  interfere  with  the  exercise 
by  any  of  the  judges  of  the  said  courts,  or  by  the  Commis- 
sioners of  Her  Majesty's  Treasury,  or  by  any  other  autho- 
rity, of  any  power  of  altering  or  otherwise  regulating  the 
amount  of  any  fees  comprised  in  this  act,  or  of  any  salaries 
or  other  charges  for  the  time  being  by  law  payable  thereout 
or  charged  thereon,  or  of  directing  uiat  any  fees  comprised 
in  this  act  shall  cease  to  be  applicable  to  any  charges  or  pay- 
ments charged  thereon  or  payable  thereout,  and  shall  be  from 
time  to  time  paid  into  the  receipt  of  the  exchequer,  and  be 
carried  to  and  form  part  of  the  consolidated  fund  of  &e 
United  Kingdom. 

By  section  6,  the  payment  of  salaries,  &c.,  out  of  the 
money  received  for  stamps,  is  provided  for. 

Section  7  provided  that  the  accounts  thovid  be  hid  before 
Parliament, 

This  section  is  repealed  by  stat.  29  &  30  Vict.  c.  101,  s.  6  ; 
which  act,  by  s.  7i  makes  provision  for  these  accounts  being 
laid  before  parliament. 

8.  From  and  after  the  time  appointed  for  the  commence- 
ment of  the  collection  of  fees  by  means  of  stamps  under  this 
act,  the  acts  described  in  the  second  schedule  to  this  act 
shall  be  repealed  to  the  extent  in  that  schedule  specified. 

0.  This  Act  may  be  cited  as  ''The  Common  Law  Court 
(Fees)  Act,  1865.'^ 
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THE  FIRST  SCHEDULE. 


S 

s 

i 


15  &  16  Vict.  c.  73,  8.  10 
( 7  Will.  4  8c  1  Vict.  c.  30 
18  &  19  Vict.  c.  126,8.20) 


6  &  7  Vict.  c.  20, 8*  15 
(23  &  24  Vict  c.  54) 

17  &  18  Vict.  c.  36,  88.  3,  4,  5 

3  &  4  Will  4,  c.  74,  8.  89 
6  8i6  Will.  4,  c.  82,  8.  6 
13  &  14  Vict  c.  75 
(17&18  Vict.c.  75 
20  &  21  Vict  c.  57— as  to 

Enjfland 
25  &  26  Vict  c.  67,  s.  36 

25  &  26  Vict  c.  96) 

1  &2  Victc  110,8.19  . 

26  3  Vict  c.  11,  88.  2,  4,7, 
8  9 

13  ic  14  Vict  c.  75 

18  &   19  Vict  c.  15—88  to 
CommoD  Pleas 

23  &  24  Victc.  115,8.2 
(3  &  4  Vict.  c.  82 
13  &  14  Victc.  35,8.  17 
16  &  17  Vict  c.  107,  88.  195— 
197 — as  to  England 

22  &  23  Vict  c  35,  s.  22 

23  &  24  Vict  c.  38,  b.  4 

24  &  25  Vict  c.  134,  8.  213 

25  &  26  Victc.  89,  8. 114) 

27  &  28  Victc.  112,8.3 

5  &  6  Vict  c.  86, 8. 4  ?  n        ,  u        ^     « 

(22  &  23  Vict  c.  21,  88.  1-4)    \  Queen's  remembrancer's  office. 


The  Superior  Courts,  and 
their  several  offices,  judges* 
chambers,  and  clerks  of 
assize  acting  as  associates 
on  circuits. 

Crown  office,  Queen's  Bench. 

Registration  of  bills  of  sale. 
Queen's  Bench. 


Registration  of  certificates,  &c. 
of  acknowledgments  of  deeds 
of  married  women,  &c«,  Com- 
mon Pleas. 


Registration  of  judgments, 
crown  debts,  &c.,  Common 
Pleas. 
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THE  SECOND  SCHEDULE. 


SeiiioB  Slid  Chapter. 


6  &6  Vict.c.86.. 


C&  7  Vict  e.  20.. 


13  &  14  Vict.  e.  75 


15  Ac  16  Vict  c.  73 


Title. 


Extent  of  RepeiL 


Section  twelve. 


Section  one. 


An  Act  for  abolishing  cer-  Section  five, 
tain  offices  on  the  reve- 
nae  tide  of  the  Court  of 
Exchequer  in  England, 
and  for  regulating  the 
office  of  her  Majesty's 
remembrancer  in  that 
Court 

An  Act  for  abolishing  cer- 
tain offices  on  the  crown 
side  of  the  Court  of 
Queen's  Bench,  and  for 
regulating  the  Crown 
Office. 

An  Act  to  regulate  the  re- 
ceipt and  amount  of  fees 
receivable  by  certain 
officers  in  the  Court  of 
Common  Pleas. 

An  Act  to  make  provision 
for  a  permanent  esta- 
blishment of  officers  to 
perform  the  duties  at 
Nisi  Prius  in  the  Supe- 
rior Courts  of  Common 
Law,  and  for  the  pay- 
ment  of  such  officers 
and  of  the  judges'  clerks 
by  salaries,  and  to  abo- 
lish certain  offices  in 
those  Courts. 


Sections  fourteen 
and  twenty- 
nine. 
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GENERAL  RULES  RELATING  TO  THE  COL- 
LECTION OF  FEES  BY  STAMPS. 

[Pursuant  to  Act  28  Vict.  c.  45.] 

Whbbeab  by  an  act  passed  in  the  aeinon  of  Parliament 
held  in  the  28th  year  of  the  reign  of  Her  Majesty,  c.  45, 
entitled  "  An  Act  to  provide  for  the  collection  by  means  of 
Stamps  of  Fees  payable  in  the  Superior  Courts  of  Law  at 
Westminster,  and  in  the  Offices  belonging  thereto,''  it  is  pro* 
yided  by  the  third  section  thereof,  that  the  Commissioners  of 
Her  Majesty's  Treasury,  with  the  concurrence  of  the  Lord 
Chief  Justices  and  of  the  Lord  Chief  Baron,  may  from  time 
to  time  make  such  rules  as  seem  fit  for  regulating  the  use  of 
the  stamps  under  this  act,  and  particularly  for  prescribing 
the  application  thereof  to  documents  from  time  to  time  in 
use  or  required  to  be  used  for  the  purposes  of  such  stamps, 
and  for  ensuring  the  proper  cancellation  of  adhesive  stamps, 
and  keeping  account  of  such  stamps:  Now  we,  being  two 
of  the  Loras  Commissioners  of  Her  Majesty's  Treasury, 
with  the  concurrence  of  the  Lord  Chief  Justices  and  of  the 
Lord  Chief  Baron,  do  hereby  order  and  direct  that  the  fol- 
lowing rules  be  observed  in  respect  to  stamps  used  in  the 
Superior  Courts  of  Common  Law,  and  in  the  several  offices 
connected  therewith;  the  Crown  Office,  Queen's  Bench; 
the  Office  of  Registration  of  Certificates^  &c.,  of  Acknow- 
ledgments of  Deeds  of  Married  Women,  Court  of  Common 
Pleas ;  the  Office  of  Registrar  of  Judgments,  &c..  Common 
Pleas ;  the  Queen's  Bench  Remembrancer's  Office,  Court  of 
Exchequer ;  and  in  the  Judges'  Chambers ;  to  take  eiiect  on 
and  after  the  1st  day  of  January,  1866. 

1.  The  stamps  to  be  used  for  collecting  the  IkcB  payable  in 
the  several  offices  in  the  Courts  of  Common  Law  at  West- 
minster, and  in  the  Judges' Chambers,  by  virtue  of  the  above 
act,  shall,  subject  to  the  provisions  of  the  seventh  and 
eighth  of  these  rules,  be  stamped  or  affixed  at  the  expense  of 
the  parties  liable  to  pay  such  fees  on  or  to  the  vellum,  parch- 
ment, or  paper,  on  which  the  proceedings,  in  respect  whereof 
such  fees  are  payable,  are  written  or  printed,  or  which  may 
be  otherwise  ns^  in  reference  to  such  proceedings. 

2.  Where  any  of  such  fees  are  payable  in  respect  of  any 
matter  or  thing  to  be  done  by  any  officer  or  in  any  office  of 
the  said  courts,  or  at  the  Judges'  Chambers,  and  it  shall  not 
have  been  cttstonary  to  use  any  written  or  printed  document 
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or  paper  in  reference  to  such  matter  or  thing  whereon  the 
stamp  could  be  stamped  or  affixed,  the  party  or  his  attorney 
requiring  such  matter  or  thing  to  be  done,  or  permitted  to 
be  done,  shall  make  application  for  the  same  by  a  praecipe  or 
short  note  in  writing  or  print,  and  a  stamp  denoting  the 
amount  of  the  fee  so  payable  shall  be  stamped  or  affixed  to 
such  preecipe  or  note. 

3.  All  adhesive  stamps  affixed  to  any  paper  or  document 
presented  to  or  kept  in  the  possession  of  any  of  the  officers 
of  the  said  courts,  or  of  tne  clerks  to  the  judges,  shall, 
before  the  act  is  done  or  permitted  to  be  done,  in  respect  of 
which  the  fee  denoted  by  such  stamp  is  payable,  be  effectu- 
ally cancelled  by  some  officer  of  the  said  courts,  or  by  one 
of  the  said  clerks  to  the  judges,  by  obliterating  the  same  by 
means  of  a  haod-stamp  and  printing  ink,^  showing  the  date 
of  the  cancellation,  and  no  such  document  shall  be  filed  or 
delivered  out  until  the  stamp  thereon  shall  have  been  can- 
celled or  defaced  in  manner  aforesaid. 

4.  That  when  any  summons,  order,  or  other  document  has 
been  issued  by  mistake,  and  the  stamp  thereon  has  been 
cancelled  without  having  been  legitimately  used,  the  Mas- 
ter, Associate,  or  other  proper  officer  or  the  department 
to  which  the  fee  is  payable,  or  the  judge's  clerk,  shall 
certify  that  such  stamps  are  fit  subjects  for  allowance,  and 
it  shall  be  competent  to  the  Board  of  Inland  Revenue, 
upon  the  presentation  of  such  certificate^  to  allow  the  amount 
thereof. 

6.  That  distributors  of  stamps,  and  all  persons  licensed  to 
sell  stamps  in  England  and  Wales,  shall  be  permitted  to  sell 
the  stamps  above  referred  to,  and  that  an  office  be  provided 
in  or  attached  to  the  Judges'  Chambers  for  the  sale  of 
stamps. 

6.  The  several  officers  of  the  said  courts,  and  the  clerks 
to  the  several  judges,  shall,  on  or  before  the  30th  day  of 
April  in  each  year,  make  out  an  account  of  all  stamps  can- 
celled in  their  respective  offices,  specifying  the  nuoib^  of 
each  denomination,  and  shall  render  such  account  to  tlie 
Lords  Commissioners  of  Her  Majesty's  Treasury,  and  the 
first  of  such  accounts  shall  be  for  toe  three  months  ended 
dlst  March,  1866,  and  the  second  of  such  accounts  for  tlie 
year  ended  dlst  March,  1867,  and  so  forth. 

7.  And  we  do  hereby  order  and  direct,  that  the  stamps  to 
be  used  for  collecting  the  fees  payable  in  the  offices  of  the 
several  Masters  of  the  Courts  of  Common  Law  shall  be 


*  Or  bj  writing  the  initial!  of  inch  officer,  and  the  date  of  the  stamp. 
Rule  26th  Febraaty,  1866  (fKwT,  p.  590). 
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stamped  or  affixed  at  the  expense  of  the  parties  liable  to  pay 
such  fees  on  the  several  documents  mentioned  in  the  second 
column  of  the  subjoined  Table : 

Fee*  taken  in    the    Offices  rf  the 

Matters  qf  the  Courts  of  Queen's         „,     ^    .    .      jb     , 
Bench,  Common  Pleas;  and  Ex^        ^^"^P'  '*»  ^  ^'^^  «^^ 
chequer,  in  respect  of 

Every  writ Praecipe. 

Every  appearance Appearance  piece,  which 

Bhall  be  of  linen  paper 
of  the  same  size  and 
shape  as  the  parchment 
appearance  pieces  here- 
tolore  used. 

Filing  every  document        • .         . .     Document  filed. 

Amending  any  proceeding  .  •         . .     Order  to  amend. 

Every  rule     •  • Rule. 

Every  judgment       Entry  in  masters'  book. 

Taxing  bill  of  costs fiill  taxed. 

References  to,  or  examinations  by 

masters Certificate,     examination 

or  report. 

Payment  of  money  into  court         . .     Entry  in  masters'  book. 

Every  certificate Certificate. 

Office  copies  of  documents  • .         •  •     Office  copy. 

Searches        •  •         •  •         >  •         • .     Praecipe  or  note  filed. 

Every  affidavit  or  affirmation  . .     Affidavit,  &c. 

Allowance  and  justification  of  bail, 
taking  special  bail  as  commis- 
sioners          . .     Bail  piece. 

Filing  affidavit  and  enrolling  articles 
of  clerkship  • .         . .         . .     Entry  in  masters'  book. 

Every  re-admission  of  an  attorney. .     Rule  for  re-admission. 

8.  And  we  do  further  order  and  direct,  that  a  book  or 
books  be  kept  in  the  offices  of  the  Associates  of  the  Courts 
of  Queen^s  tfench.  Common  Pleas,  and  Exchequer,  in  which 
book  or  books  shall  be  entered  the  names  of  the  several 
causes,  against  which  shall  be  placed  adhesive  stamps  of  the 
valne  required  during  the  different  stages,  and  it  shall  be  the 
duty  of  the  Associate,  or  of  such  one  of  his  clerks  as  he 
shall  direct  to  do  it,  to  cancel  such  stamps  in  the  manner 
hereinbefore  provided,  immediately  after  they  are  placed  in 
such  books. 

Given  under  our  hands  at  the  Treasury  Chambers,  White- 
hall, thb  fifteenth  day  of  December,  one  thousand  eight 
hundred  and  sixty- five. 

RUSSBLL, 

£.  H.  Knatchbdll-Hugessen. 
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We  do  hereby  rignify  oar  concarrenoe  in  the  before- 
mentioned  Rules  and  Regulations : — 

A.  CoGKBUBN,  Lord  Chief  Jastice 

of  the  Court  of  Queen's  Beneb. 

W.  Erlb,  Lord  Chief  Justice  of  the 

Court  of  Common  Pleas. 
Fbbd.  Pollock,  Lord  Chief  Baron 
of  the  Court  of  Excheqner. 
16tA  December,  1865. 

For  rules  under  this  act,  relsting  to  fees  on  the  Court  of  Ex- 
chequer,  Revenue  side  (dated  18th  December,  1865),  see  L.  J. 
S5,  Com.  Law,  23. 


The  following  notice  has  been  issued  with  regard  to  the  pay- 
ment of  fees  in  judges'  chambers,  by  stamps. 

The  Judobs*  Chambers, 
SOfA  DeeembeTf  1865. 

The  following  regulations  as  to  stamps  on  the  transaction  of 
business  at  these  chambers  will  be  strictly  observed  on  and  after 
the  first  day  of  January,  1866. 

The  following  documents,  before  being  presented  to,  or  left 
with  the  judges*  clerks,  must  have  the  proper  stamp  or  stamps 
affixed  thereon  or  thereto,  viz. :  — 

£    s.    d. 
Every  affidavit  left  or  filed  in  support  of  ex  parte  ap- 
plications       .. ..         ..010 

Every  sffidavit  intended  to  be  used  or  read  or  referred 
to  prior  to  the  application  being  heard  before  the 

judge 0    10 

Every  affidavit  before  being  tendered  to  be  sworn  or 
affirmed  (each  deponent)       . .         . .         . .         •  •     0    1     0 

Every  exhibit  (requiring  signature  of  judge  or  com- 
missioner)      ..         ..         ..         ••         ..         ..010 

Every  special  or  appeal  case,  demurrer  or  error  book, 
certificate,  fiat,  caveat,  &c.   ..         ••         ••         ..OfO 

''  Every  bail  on  cepi  eorpui,  error,  &c 0    2    0 

Every  recognizance  (on  bond,  newspaper  and  the 

like)         0  10    0 

Acknowledgment  by  married  women,  every  ac- 
knowledgment      0  10    0 

Every  fiat  for  allowance  of  costs  in  actions  under 
20/.  where  judgment  is  signed  by  default  for 
want  of  appearance       ..         .020 

Summonses  to  be  attended  bff  OounseL 

Prior  to  the  same  being  heard,  the  stamp  must  be 
affixed  on  the  original  or  copy  summons  by  the 
party  giving  the  notice,  and  if  opposed  by  counsel 
the  party  opposing  must  affix  a  similar  stamp  on  the 
original  or  copy  served  ..         ..         ••         ••050 


*  At  to  these  documenti,  "  The  itamp  to  be  affixed  upon  a  pnecfpff 
paper." 
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As  to  the  following  documents,  the  parties  applying  for  the 
same  must  be  prepared  with  the  necessary  stamp  or  stamps  to 
affix  thereon,  viz. : — 

A   :   d. 

Every  summons  for  writ  of  trial 0    10 

Every  other  summons    ..         ..         ..         ..         ..020 

Every  order  for  writ  of  trial •         ..010 

Every  order  of  an  ordinary  nature 0    2    0 

Every  order  of  a  special  nature  . .         .  •         ..060 

Every  admission  of  an  attorney  . .         . .         •  •     1     0    0 

Every  approbation  for  commission  to  take  affidavits  ..026 
Every  commission  for  taking  affidavits  or  special  bail 

exclusive  of  stamp  duty  . .  •  •  •  •  ..100 
Every  office  copy  affidavit  or  other  proceeding,  per 

folio 0    0    6 

N.B. — These  Ust$  do  not  include  all  the  feee  receivable  at  the 
Judges*  Chambers t  but  only  such  as  are  rf  daily  occurrence. 


REGULATIONS  AS  TO  THE  PAYMENT  OP  FEES 
BY  STAMPS  ON  THE  CIRCUITS. 

Whbrbas  by  an  Act  passed  in  the  Session  of  Parliament 
held  in  the  twenty -eighth  year  of  the  reign  of  Her  Majesty, 
cap.  45,  intituled  *'  An  Ad  to  provide  for  the  Collection^  by 
means  of  Stamps,  of  Fees  payable  in  the  Superior  Courts  of 
Law  at  Westminster,  and  in  the  Offices  belonging  thereto  " : 
It  is  provided  by  the  third  section  thereof,  that  the  Commis- 
sioners of  Her  Majesty's  Treasury,  with  the  concurrence  of 
the  Lords  Chief  Justices  and  of  the  Lord  Chief  Baron,  may 
from  time  to  time  make  such  rules  as  seem  fit  for  reffulating 
the  use  of  the  stamps  under  thb  act,  and  particularly  for 
prescribing  the  application  thereof  to  documents,  from  time 
to  time,  in  use  or  required  to  be  used  for  the  purposes  of 
such  stamps,  and  for  insuring  the  proper  cancellation  of 
adhesive  stamps,  and  keeping  account  of  such  stamps.  Now 
we,  being  two  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  with  the  concurrence  of  the  Lords  Chief  Justices 
and  of  the  Lord  Chief  Baron,  do  hereby  order  and  direct 
that  the  following  rules  be  observed  in  respect  to  stamps 
used  and  taken  inreference  to  proceedings  at  Nisi  Prius,  on 
the  circuits,  by  the  clerk  of  assize  acting  as  associate,  his 
officers  and  clerks : — 

1.  The  stamps  to  be  used  for  collecting  the  fees  payable 
to  the  clerks  of^  assize  as  associates  on  circuit,  shall  be  pro 
cured  and  paid  for  by  the  parties  liable  to  pay  such  fees. 

2.  A  book  or  books  shall  be  kept  bv  the  clerks  of  assize 
acting  as  associates  on  circuit,  in  whicn  book  or  books  shall 
be  entered  the  names  of  the  several  causes,  against  which 
shall  be  placed  adhesive  stamps  of  the  value  required  during 
the  different  stages  of  a  cause,  and  it  shall  be  the  duty  of  tlie 
clerk  of  assize  acting  as  assodate,  or  of  bis  officer  or  clerk, 
to  cancel  such  stamps  immediately  after  they  are  plaoed  in 
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SQch  booksy  either  by  obliteratiDg  the  same  b^  means  of  a 
hand  stamp  and  printing  ink,  or  by  writing  his  initials  and 
the  date  of  cancellation  thereon. 


8,  The  fees  payable  to  the  clerks  of  assize  acting  as 
ciates  on  circuits,  on  receiving  writs  of  subpoena  and  fr>r 
attendance  on  such  writs,  shall  be  taken  in  stamps,  which 
shall  be  affixed  to  such  writ,  and  be  cancelled  by  the  clerk 
of  assize  or  his  officer,  in  the  manner  hereinbefore  provided. 

4.  That  when  any  stamp  has  been  cancelled  without  having 
been  legitimately  used,  the  clerk  of  assize,  or  his  deputy, 
shall  certify  that  such  stamp  is  a  fit  subject  for  allowance ; 
and  it  shall  be  competent  to  the  Board  of  Inland  Revenue, 
upon  the  presentation  of  such  certificate,  to  allow  the  amount 
thereof. 

6.  That  distributors  of  stamps,  and  all  persons  licensed  to 
sell  stamps  in  England  and  Wales,  shall  be  permitted  to  sell 
the  stamps  above  referred  to. 

6.  The  several  clerks  of  assize  shall,  on  or  before  the  31st 
day  of  December  in  each  year,  make  out  an  account  of  ell 
stamps  cancelled  in  their  respective  offices,  specifying  the 
number  of  each  denomination,  and  the  circuits  on  which 
such  stamps  were  respectively  received,  and  shall  render 
such  account  to  the  Lords  Commissioners  of  Her  Majesty's 
Treasury. 

Given  under  our  hands  at  the  Treasury  Chambers,  White- 
hall,  this  18th  day  of  February,  1866. 

W.  P.  Adav. 
LuKB  Whitb. 

^  We  do  hereby  signify  our  concurrence  in  the  before-men- 
tioned Rules  and  lugulations. 

A.  £.  CooKBURN,  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench. 

W.  Eblb,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas. 

Frbdbbick  Pollock,  Lord  Chief  Baron  of 

the  Exchequer. 


REGULATIONS  AS  TO  THE  MODE  OF  CANCEL- 
LING STAMPS. 

Whbreas  by  an  Act  passed  in  the  Session  of  Parliament, 
held  in  the  twenty-eighth  year  of  the  reign  of  Her  Majes^, 
cap.  45,  intituled  '*  An  Act  to  propidefor  the  Colleetum,  by 
meant  of  Stamps  ofFeee  payahk  in  the  Superior  Courts  of 
Law  at  WestnunsteTf  and  in  the  Offices  belonging  thereto  "  : 
It  is  provided  by  the  third  section  thereof,  that  the  Commis- 
sioners of  Her  Majesty's  Treaaurv,  with  the  concurrence  of 
^  Lords  Chief  Justices  and  of  tne  Lord  Chief  Baron,  may 
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from  time  to  time  make  such  rules  as  seem  fit  for  reealating 
the  use  of  these  stamps  under  this  act,  and  particularly  for 
prescribing  the  application  thereof  to  documents,  from  time 
to  time,  in  use  or  required  to  be  used  for  the  purposes  of  such 
stamps,  and  for  insuring  the  proper  cancellation  of  adhesive 
stamps,  and  keeping  account  of  such  stamps.  And  whereas, 
by  an  order  made  in  pursuance  of  the  said  act  on  December 
16th  last,  it  was  ordered  that  all  adhesive  stamps  affixed  to 
any  paper  or  document,  presented  to  or  kept  in  the  possession 
of  any  officers  of  the  said  courts,  or  of  the  clerks  to  the 
judges,  should,  before  the  act  is  done  or  permitted  to  be 
done,  in  respect  of  which  the  fee  denoted  by  such  stamp  is 
payable,  be  efiectually  cancelled  by  some  officer  of  the  said 
courts,  or  by  one  of  the  said  clerks  to  the  judges,  by  obli- 
terating the  same  by  means  of  a  hand  stamp  and  printiufi^ 
ink,  showing  the  date  of  the  cancellation;  and  no  sucE 
document  should  be  filed  or  delivered  out  until  the  stamp 
thereon  should  be  cancelled  or  defaced.  And  whereas  it  is 
expedient  to  alter  the  said  order ;  now,  we  being  two  of  the 
Lords  Commissioners  of  Her  Majestjr's  Treasury,  with  the 
concurrence  of  the  Lords  Chief  Justices  and  of  the  Lord 
Chief  Baron,  do  herebv  order  and  direct  that  all  stamps 
directed  by  the  said  order  to  be  cancelled,  may  be  so  can- 
celled by  writing  thereon  the  initial  letters  of  the  name  of 
the  person  by  whom  the  same  is  so  directed  to  be  cancelled, 
and  the  date  of  such  cancellation,  or  in  the  manner  directed 
by  the  said  order. 

Given  under  our  hands  at  the  Treasury  Chambers,  White- 
hall, this  26th  day  of  February,  1866. 

Russell. 
W.  P.  Adam. 

We  do  hereby  signify  our  concurrence  in  the  before-men- 
tioned Rule. 

A.  £.  CocKBUBN,  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench. 

W.  Eblb,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas. 

Fbbderick  Pollock,  Lord  Chief  Baron  of 
the  Court  of  Exchequer. 
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ABANDONMENT  OF  ACTION: 

againit  defendant!  who  have  appeared,  where  writ  ia  apecially 

indorsed,  88. 
or  continuance,  proceedings  to  compel,  in  case  of  death,  289. 

ABATEMENT  OF  ACTION : 

introductory  observations,  xix. 

action  not  to  abate  by  death  of  plaintiff  or  defendant,  if  the  right 
of  action  survives,  116. 

in  replevin,  116.  . 

proceedings  in  case  of  death  of  one  or  more  of  several  plaintiffs 
or  defendants,  116. 

suggestion  of  death  in  such  case,  116. 

proceedings  in  case  of  death  of  a  sole  or  sole  surviving  plaintiff, 
117. 

■uggMtion  of  death  of  sole  plaintiff,  117. 

trial  of  truth  of  suggestion,  117. 

proceedings  in  case  of  death  of  a  sole  or  a  sole  surviving  defend- 
ant, 117—119. 

where  death  occurs  before  declaration,  119. 

where  death  after  issue  joined,  119. 

effect  of  death  of  either  party  between  verdict  and  judgment, 

A IV. 

proceedings  where  death  occurs  after  interlocutory  and  before 

final  judgment,  120. 
urit  of  revivor  in  such  case  to  be  issued,  120. 
marriage  not  to  abate  action,  122. 
nor  proceedings  in  error,  188. 

as  to  effect  of  death  in  proceedings  in  error,  ite  Error. 
bankruptcy  or  insolvency  of  plaintiff,  when  not  to  abate  action, 

122. 
in  actions  by  husband  and  wife,  128. 
proceedings  under  C.  L.  P.  Act,  1864,  by  defendant,  where  action 

before  the  C.  L.  P.  Act,  1852,  would  have  abated,  287. 
Se§  Parties. 

PUoi  in: 
for  nonjoinder  of  plaintifi,  48. 
in  actions  on  contract,  89. 
in  actions 'of  tort,  39. 
of  coverture,  41. 
affidavit  of  truth  of,  40,  41. 
replication  to,  46. 
for  nonjoinder  of  defendants,  45. 
costs  after  plea,  46. 

affidavit  of  residence  of  defendant  not  joined,  40. 
amendment  of  process  after  plea,  44,  68. 
plaintiff  may  still  enter  a  eatsetur  brevet  instead  of  amending,  64. 
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ABATEMENT  OF  ACTION  -etntbmed. 
Pieas  t«— continued. 

manner  of  entering  catsetur  breve,  64. 

subsequent  proceedings  against  persons  named  in  plea  of,  46. 
commencement  of  declaration  after  plea  where  plaintiflT,  without 
joining  issue,  brings  a  new  action,  64. 

ABROAD,  disability  in  proceedings  in  error  from  being,  126.      Se» 
Beyond  the  Seas. 

ABSENCE,  beyond  seas,  tee  Beyond  the  Seas. 

ACCEPTANCE  of  bills  of  exchange,  341.    See  Bills  or  Exchange. 

ACCEPTOR  OF  BILL:  see  Stat  mo  Prockbdinob. 

ACCIDENT: 

relief  against,  by  courts  of  equity,  278. 

by  superior  courts  in  cases  of  forfeiture  for  not  insaring,  296. 
See  Relief. 

ACCORD  AND  SATISFACTION : 

may  be  pleaded  with  other  pleas  without  leave,  82. 

ACCOUNT : 

power  of  judge  to  decide  matters  of,  in  a  summary  way,  or  to 

refer  to  arbitration,  205,  208. 
merchants*,  eee  Meech ants'  Accounts. 
stated,  form  of  count  on,  196. 

ACKNOWLEDGMENT  by  agent  to  have  same  effect  as  by  party, 
when,  343. 

ACT:  tee  Statute. 

title  of  C.  L.  P.  Act,  1852. .  186. 

commencement  of  C.  L.  P.  Act,  1852..  1. 

that  act  not  to  extend  to  Ireland  or  Scotland,  186. 

but  to  extend  in  part  to  the  Palatine  Courts  of  Lancaster  and 

Durham,  182. 
and  to  British  subjects  out  of  the  jurisdictioii,  16. 
to  foreigners  out  of  the  jurisdiction,  27. 
and  may  be  extended  to  any  Court  of  Record  in  England  or 

Wales  by  an  Order  in  Council,  182. 
commencement  of  C.  L.  P.  Act,  1854.  .293. 
title  of  same,  294. 

that  act  not  to  extend  to  Scotland,  294. 
but  to  extend  in  part  to  Ireland,  294. 
and  in  part  to  all  courts  of  civil  judicature  in  England,  293. 
to  extend  to  the  Palatine  Courts,  292. 
and  may  be  extended  to  all  Courts  of  Record  in  England  and 

Wales,  293. 
commencement  of  C.  L.  P.  Act,  1860.  •827* 
title  of,  827. 

may  be  extended  to  Courts  of  Record,  327. 
provisions  of,  relating  to  counties  palatine,  325,  326. 
Summary  Procedure  on  Bills  of  Exchange,  328.    Jnd  eee  Bills 

OP  Exchange— Extent. 
Mercantile  Law  Amendment,  1856.. 836. 
judge's  chambers,  345. 
relating  to  witnesses,  487. 
disallowing  double  costs,  481. 
relating  to  limitations  of  actions  under  local  and  personal  acts, 

482. 
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ACT^-^ontinued. 

relating  to  notices  of  action  under,  482. 

relating  to  plea  of  general  issue  under,  482. 

for  extending  to  Scotland  and  Ireland  power  of  Lord  Chancellor 

to  grant  commissions  for  taking  affidavits,  484. 
amending  the  law  of  property,  497.    See  Judom entb. 
to  amend  the  law  relating  to  petitions  of  right,  489. 
tor  the  ascertainment  of  the  law  of  foreign  countries,  502. 
to  amend  the  law  of  judgments,  505. 
relating  to  nisi  prius  officers,  509. 
relating  to  the  collection  of  fees  by  stamps,  521. 
relating  to  the  Court  of  Exchequer  (Revenue  Side),  508. 

Arts  Repealed:-^ 

12  Geo.  1,  c.  29  (to  prevent  frivolous  and  vexatious  arrests;  so 
much  as  relates  to  entering  an  appearance  for  defendant),  32. 

14  Geo.  2,  c.  17  (so  far  as  relates  to  judgment  as  in  case  of  a  non- 
suit), 92. 

2  Will.  4,  c.  89  (for  the  uniformity  of  process  in  personal  actions : 
so  much  as  relates  to  the  directions  of  writs,  and  to  alias  and 
pluries  writs,  5c c,  and  so  much  as  relates  to  the  entering  an 
appearance  for  the  defendant),  8. 

8  &  4  Will.  4,  c.  42,  s.  17,  writs  of  trial,  859. 

4  &  5  Will.  4,  c.  62 ;  2  &  3  Vict.  c.  16  (in  part  only,~for  im- 
proving the  practice  and  proceedings  in  the  Palstinate  Courts 
of  Lancaster  and  Durham  as  to  the  duration  of  writs,  &c.), 
185. 

15  &  16  Vict  c.  Ixxil,  ss.  119,  200  (City  of  London  Small  Debts 
Court),  as  to  costs,  830. 

C.  L.  P.  Act,  1854,  sec  88,  giving  jurisdiction  under  the  repealed 

Shipowners'  Act,  53  Geo.  3,  c.  159.. 295,  324. 
C.  L.  P.  Act,  1860,  s.  34,  relating  to  cosU,  323. 
provisions  of  all  statutes  not  inconsistent  to  remain  in  force,  175. 

ACTION:  tee  Real  Actions. 

meaning  of  the  word,  181,  292,  825. 

form  or  cause  of,  need  not  be  mentioned  in  writ  of  summons,  3. 

what  actions  are  within  the  Acts,  2, 116, 181, 292. 

what  actions  are  within  the  regule  generales,  347,  n. 

how  commenced,  1, 2. 

by  husband  and  wife,  consolidation  of,  47. 

parties  to,  3, 38. 

joinder  of  causes  of,  48. 

no  other  to  be  brought  in  respect  of  same  cause  by  persons  joined 

as  plaintiffs,  814. 
for  wrong,  costs  of,  tee  Certificate. 
under  Summary  Procedure  on  Bills  of  Exchange  Acts,  tee  Bills 

OF  Exchange. 
limitations  of,  provisions  of  Mercantile  Law  Amendment  Act, 

1856.  as  to,  841—344. 
penal,  rules  as  to  compounding,  381. 
by  or  against  assignees,  &c.  character  in  which  party  sues  or  is 

sued  not  in  issue  unless  denied,  429. 
abatement  of,  tee  Abatement. 
by  infants,  tee  Infancy— Infant. 

ACTIONEM  NON: 

and 
ACTIONEM  ULTERIUS: 

allegations  of,  in  pleadings  unnecessary,  67. 
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ADDITION : 

of  neither  party  required  in  summons,  2. 

ADDITIONAL  PENALTY: 

of  1/.  to  be  paid  on  stamping  documents  at  the  trial,  236. 

ADDRESS : 

defendant  appearing  in  person  must  give,  S6. 

ADDRESSES  TO  THE  JURY,  217. 

ADJOURNMENT: 

of  trial,  introductory  observations  on,  xv. 

of  trial,  218. 

power  of,  extends  to  all  courts  of  civil  judicature  in  England  and 

Ireland,  293. 
in  what  cases  likely  to  be  granted,  218. 
of  inquiry  before  master.  b9. 
of  examination  of  witnesses  by  court  or  judge,  246. 

ADMINISTRATOR:  Me  Executor. 

ADMIRALTY,  COURT  OF: 

cannot  review  garnishee  order,  216. 

lien  given  under  Attorneys  Act,  applies  in,  268,  n. 

ADMISSIBILITY  IN  EVIDENCE: 

of  unstamped  documents,  on  payment  of  duty  and  penalty,  236. 

ADMISSION: 

of  documento,  101,  357,  358. 

form  of  notice  of,  102,  357,  358. 

extent  of  enactment  as  to  notice,  102. 

notice  of,  may  be  given  to  admit  documents  not  in  the  possession 

of  the  party  giving  it,  358. 
effect  of,  102. 

costs  of  proving  documents,  if  notice  to  admit  is  not  given,  102. 
time  within  which  to  give  notice  of,  103. 
proof  of,  104. 

affidavit  of  signature  to,  104. 
notice  to  produce  document  in  respect  whereof  notice  to  admit 

has  been  given,  tet  Notice. 
may  waive  the  necessity  for  calling  attesting  witness,  234. 

ADVERSE  WITNESS: 

how  far  party  producing,  may  contradict  him,  230. 

AFFIDAVIT: 

rules  as  to,  385, 462. 

to  be  drawn  up  in  first  person  and  divided  into  numbered  para- 
graphs,  462. 

of  service  of  writ,  10. 

where  personal  service  is  evaded,  11, 12, 13, 14, 26,  27. 

the  like  in  case  of  British  subjects  resident  out  of  the  jurisdic- 
tion, 16, 17, 18, 19,  26, 27. 

of  service  of  writ,  &c.  in  proceedings  against  a  foreigner  out  of 
the  jurisdiction,  27. 

before  consul  to  enable  the  court  or  judge  to  direct  proceedings 
against  a  defendant  out  of  the  jurisdiction,  30. 

form  and  ineidentt  of,  in  general :  19—26,  462. 
title  of  the  court  and  of  the  cause  in,  19. 
after  death  of  parties,  116. 
parties  to,  19. 
their  initimls,  20. 
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AFFlDAVlT^ewtinued. 

Form  and  incidents  of  in  genera/— continued. 

Eartiei  suing  in  representative  character,  20. 
y  whom  made,  20. 
abode  and  addition  of  deponents  in,  20,  21 ;  20,  Addenda, 
of  foreigners,  20. 
of  clerks,  20. 
contents,  21,  22. 

to  be  divided  into  paragraphs,  21,  438. 
must  be  certain  and  explicit,  21. 
as  to  deponent's  belief,  22. 
clerical  errors  and  erasures  in,  22,  26. 
parties  suing  in  en  autre  drtnt,  22. 
in  case  of  a  bankrupt,  22. 
in  case  of  a  surviving  partner,  22. 
statement  of  the  cause  of  action  in,  23. 
in  action  on  deeds,  23. 
on  bonds,  23. 
on  awards,  28. 
on  bills  and  notes,  23. 
on  goods  sold,  &c.,  28. 
for  work  and  materials,  23. 
for  money  lent,  paid  or  received,  24. 
on  account  stated,  24. 
on  guarantees,  24. 
on  breach  of  agreement,  24. 
for  interest,  24. 
before  whom  sworn,  24. 

before  judges  of  superior  courts  and  commissioners,  24. 
in  Scotland,  24. 
in  Ireland,  24. 

commissioners  for  taking  in  Scotland  and  Ireland,  484. 
fees  to  be  taken  by  persons  acting  as  such,  485. 
powers  to  compel  attendance  of  witnesses  before,  485. 
punishment  of  persons  refusing  to  appear  before,  485. 
payment  of  witnesses  attending  before,  486. 
no  one  compelled  to  produce  before  any  document  or  writing  not 

producible  at  trial,  486. 
abroad,  24,  25. 
before  consuls,  25,  26,  80. 
jurat  of,  25. 

when  sworn  before  a  commissioner,  25. 
by  marksmen  or  illiterate  persons,  25. 
when  abroad,  25. 
when  made  by  a  foreigner,  25. 
signature  of  deponent  to  affidavit,  26. 
clerical  errors  and  erasures  in  jurat,  22,  26. 
exhibits  referred  to  in  affidavits,  26. 
filing  affidavits,  26. 

In  particular  cases — 
to  obtain  judgment  where  writ  is  not  specially  indorsed,  34. 
to  obtain  judgment  for  non« appearance  to  writ  specially  indorsed 

32. 
of  merits  to  set  aside  judgment,  34. 
where  either  party  demurs  and  pleads,  79. 
for  leave  to  plead  several  matters,  80,  81. 
to  accompany  plea  of  puis  darrein  continuancCf  70. 
in  support  of  pleas  in  abatement,  40,  41. 
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ALTERATION  in  writ  of  summoni,  8. 
in  affidavits,  tee  Affidavit. 

ALTERATIONS  IN  THE  LAW  OF  EVIDENCE,  218.    See  Evi. 

js*a  DENCE. 

General  Obtervatiotu,  218. 
A  Orul  Evidence,  219. 

admiuibility  of  witnesses  fonnerly  incompetent  on  die  ground  of 
infamy  or  interest,  219, 220. 
^  statutes  for  improving  the  law.  219,  220. 

. .  as  to  manner  of  examination,  220,  221. 

affirmation  instead  of  oath,  221. 

authority  to  a  party  to  discredit  his  own  witness,  when,  221,  222. 
to  prove  contradictory  statements  to  have  been  made  by  an 
adverse  witness,  223. 
^  to  prove  a  previous  conviction  of  a  witness  224. 

Documentary  Evidence : 
.  attesting  witnesses,  225. 

comparison  of  handwriting,  226. 
^  stamps,  228. 

stamp  duty  may  be  paid  at  trial,  228, 229. 

AMENDMENT: 

general  powers  of,  given  to  the  judges,  175,  290,  Z24. 

extent  of  power  for,  175. 
^  application  for,  to  be  within  a  reasonable  time,  178* 

costs,  178. 
J  of  writ  of  summons,  8,  28,  29, 45,  848. 

to  save  Statute  of  Limitations,  28. 
^  of  copy  of  writ,  28,  29. 

of  special  case,  50,  239;  50,  Addenda*    See  Sfbcial  Case. 

of  writ  of  revivor,  114. 

of  nonjoinder  of  plaintiffs  before  trial,  88. 

of  misjoinder  of  plaintiffs  before  trial,  38. 

application  for,  39,  41. 

pleading  after,  41. 

of  nonjoinder  of  plaintiffs  at  trial,  42. 

of  misjoinder  of  plaintiffs  at  trial,  42. 
f  proceedings  where  writ  is  amended  in  the  joinder  of  parties,  348. 

indorsement  of,  on  postea,  48. 

upon  pleas  in  abatement  for  nonjoinder  of  plaintiffs,  44. 

in  actions  of  contract  and  tort,  39,  40. 
'  pleading  after,  in  such  case,  41. 

of  pleas  in  abatement  for  nonjoinder  of  defendants,  45. 

of  misjoinder  of  defendants  in  actions  on  contract,  44. 

of  process  by  plaintiff  after  plea  in  abatement  by  defendant,  44. 

costs  of,  after  plea  in  abatement,  46. 

of  plea  of  payment  into  court,  74. 

of  pleadings  framed  to  embarrass  or  delay  fair  trial  of  action,  52. 

of  marginal  statement  of  demurrer,  83. 

time  for  pleading  after,  66,  85. 

after  cause  has  been  compulsorily  referred,  206. 

/ower  of,  in  court  of  appeal,  239. 
Mercantile  Law,  the  act  of  1856  for,  336. 

AMENDMENTS  IN  THE  LAW  OF  ARBITRATION:  tee  Arbi- 
tration. 

if  action  be  commenced  by  one  party  after  all  have  agreed  to 
arbitration,  the  court  or  judge  may  stay  the  proceedings,  210. 

order  may  be  discharged  op  varied,  as  justice  may  require,  210. 
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AMENDMENTS  IN  THE  LAW  OF  ARBITRATION— roaltjrartf. 

application  may  be  made  to  suy  the  proceeding!  before   the 

agreement  has  been  made  a  rule  of  court,  211. 
power  of  judge  to  appoint  arbitrator  where,  in  case  of  reference 
to  a  tingle  arbitrator,  the  parties  do  not  concur  in  the  appoint- 
ment, 211. 
the  like  where  the  appointed  arbitrator  refuses  to  act,  212. 
or  becomes  incapable  of  acting,  212. 
or  dies,  2 12. 
the  like  on  failure  of  the  parties  or  arbitrators  to  appoint  an 
umpire  or  third  arbitrator,  212. 
or  where  appointed  umpire  or  third  arbitrator  refuses  to  act, 

212. 
or  becomes  incapable  of  acting,  212. 
or  dies,  212. 
power  of  party  to  substitute  a  new  arbitrator  where,  in  case  of  a 

reference  to  two  arbitrators,  one  dies,  212. 
the  like  when  such  arbitrator  refuses  to  act,  212. 

or  becomes  incapacitated,  212. 
power  to  the  court  or  judge  to  revoke  such  appointment,  213. 
power  to  two  arbitrators  to  appoint  an  umpire,  213. 
arbitrator  acting  under  document  or  compulsory  order  of  refer- 
ence, to  make  award  within  three  months  after  his  appoint- 
ment, 213. 
unless  the  document  or  order  contain  a  different  limit  of 

time,  213. 
power  to  the  parties  to  enlarge  time  by  consent.  213. 
such  enlargement  to  be  for  one  month,  unless  otherwise  ex- 

pressed,  213. 
umpire  may  enter  on  reference,  if  period  expired,  214. 
where  award  directs  the  delivery  of  possession  of  land,  the  court 
may  order  the  party  in  possession  to  deliver  possession,  215. 
such  order  to  have  the  effect  of  a  judgment  in  ejectment, 
216. 
every  agreement  or  submission  to  arbitration  in  writing,  may  be 
made  a  rule  of  court,  215. 
unless  agreement  or  submission  express  otherwise,  215. 
but  is  still  in  general  revocable,  216,  217. 
if  agreement  or  submission  provides  that  it  may  be  made  a  rule 
of  any  particular  court,  the  same  to  be  a  rule  of  that  court 
only,  216. 

so  where  a  case  is  stated  in  the  award  for  the  opinion  of  one 

of  the  courts,  216. 
to  where  document  is  made  a  rule  of  one  court,  no  other 
court  to  have  jurisdiction  respecting  it,  216. 

ANNUITIES : 

rules  as  to,  390. 

ANSWER: 

aflSdavit  in,  see  Affidavit. 

of  opposite  party  to  application  for  inspection  of  documents,  249. 

to  interrogatories,  form  of,  257. 

APOLOGY : 

for  libel  in  newspaper,  &c.,  70,  73,  Addenda, 
APPEAL : 

right  of,  where  rule  to  enter  a  verdict  or  nonsuit  upon  a  point 

reserved,  is  refused,  discharged  or  made  absolute,  240. 
where  judges  are  equally  divided  in  opinion  on  the  role,  240, 248. 
in  what  cases  such  appeal  does  not  lie,  241. 
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unnecessary  to  the  right  of,  that  rule  be  made  absolute  in  terms 

of  rule  nisi,  240. 
suggestion  of  error  may  be  made  and  argued  with,  131,  241. 
right  of,  on  motion  for  a  new  trial,  if  one  of  the  judges  dis- 
sent from  the  ruling  of  the  majority,  241. 
or  if  the  court  think  fit  that  an  appeal  be  allowed,  241. 
but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  241. 
Court  of  Error,  Exchequer  Chamber,  and  House  of  Lords,  to  be 

courts  of,  241. 
Court  of  Queen's  Bench  to  be  the  court  of  appeal  from  the  Pa- 
latine Courts,  293,  325. 
notice  of,  242. 

to  be  a  stay  of  execution,  242. 
form  of,  242. 
rule  nisi  refused  below,  but  granted  on,  how  disposed  of,  242. 

See  Refusal. 
judgment  of  court  of,  243. 

where  judges  of  court  of,  are  equally  divided,  240,  243. 
powers  of  court  of,  as  to  costs  aud  otherwise,  243. 
to  amend,  243. 
bail  for  costs  of  action  where  security  for  costs  has  been  given, 

242. 
and  where  defendant  resides  abroad,  242. 
interest  allowed  on  amount  recovered  during  such  time  as  execu< 

tion  has  been  delayed  by,  435,  462. 
in  proceedings  for  relief  against  forfeiture  for  nonpayment  of  rent 

or  not  insuring,  298,  299,  300.    See  Relief. 
from  master  at  chambers  to  judge,  299,  300,  465. 
from  judge  at  chambers  to  court,  298,  300,  Addenda, 
from  county  court,  proceedings  for  argument  of,  350. 

APPEARANCE : 

introductory  observations,  ii,  iii. 

rules  as  to,  348. 

distringas  to  compel,  abolished,  31. 

enactments  as  to  entering  for  defendant  repealed,  32. 

but  still  necessary  before  signing  judgment  against  infant, 
32,  Addenda. 
after  six  months  for  service  of  writ  have  expired,  3. 
mode  and  form  of,  in  person  or  by  attorney,  36,  37. 
to  writ  specially  indorsed,  33. 
proceedings  for  non-appearance  where  writ  is  specially  indorsed, 

33. 
the  like,  where  writ  is  not  specially  indorsed,  34. 
proceedings  where  only  some  of  several  defendants  appear  to  a 

writ  specially  indorsed,  37. 
where  the  writ  is  not  specially  indorsed,  effect  of  judgment  in 

default  of,  34. 
entering  at  any  time  before  judgment  on  terms,  35. 
notice  thereof,  35. 

genera]  effect  of  non-appearance,  37. 
a  plaintiff  may  not  proceed  in  case  of  non-appearance  of  de- 

rendant  unless  the  service  is  indorsed  on  writ,  10. 
to  writ  of  ejectment,  tee  Ejectment  ;  to  writ  of  revivor,  ue 

Revival. 
waives  objection  to  jurisdiction,  19. 
book  for  entering,  36. 
of  infant  by  guardian,  82,  36, 135,  177. 
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APPEARANCE—eoiirJmceif. 

names  of  «pveral  defendMitt  appearing  by  aamc  attornay  to  be 

inserted  in  one,  348. 
in  an  action  under  SMininary  Prooeduie  nn  Billa  of  Exchange 

Act,  see  Bills  or  Excuanub. 

APPLICATION  for  leave  to  appear ;  and  to  proceed ;  and  to  aet  aside 
judgment  under  Summary  Procedure  on  Billa  of  Exchange  Act. 
tee  Bills  of  Exchange. 

ARBITRATION:  ceealso  Arbitb4Tor — Award— Comfulsort  Re- 
ference TO  Arbitration — Amendments  in  the  Law  of 
Arbitration— Remitting — Submission. 

introductory  observations,  vii. 

provisions  of  C.  L.  P.  A.  1854,  in  relation  to,  SOS— 217. 

power  to  court  or  judge  to  direct,  befiore  trial,  205. 

power  to  judge  to  direct,  at  time  of  trial,  when  issues  of  fact  left 
to  his  decision,  208. 

staying  proceedings  where  action  commenced  by  one  party,  after 
all  have  agreed  to,  210. 

proceedings  io  case  of,  on  failure  of  parties  to  appoint  arbitrator 
or  umpire,  211,  212. 

power  to  make  agreement  or  submission  to,  if  in  writing,  a  rule 
of  court,  216. 

directions  to  masters  in  respect  of,  466. 

but  such  agreement  is  in  general  revocable,  216,  217. 

ARBITRATOR:  m«  Arbitration. 
jippointment  rf: 
power  to  court  or  judge,  before  trial,  to  direct  cause  to  be  referred 

to,  206. 
decision  of,  how  enforced,  206. 

power  to  judge,  on  trial  of  any  issue  of  fact  hy  him  under  C.  L. 
P.  A.  1854,  to  direct  matters  of  account  to  be  referred  to,  208. 
power  to  send  back  matters  to,  208. 
power  of  judge,  on  failure  of  parties,  to  appoint,  211. 
or  on  arbitrator  refusing  to  act,  211. 
or  becoming  incapable  of  acting,  211. 
or  dying,  211. 

or  on  failure  of  parties  or  arbitrators  to  appoint  an  umpire 
when  at  liberty  to  do  so,  211. 
power  of  one  party  to  appoint,  to  act  alone,  when  reference  is  to 

two  arbitrators,  and  one  psrty  fails  to  appoint,  211. 
may  be  in  general  revoked  by  either  party,  216,  217* 
when  not  revocable,  216. 

Power  and  Dutiet  qf : 
decision  of  the  court  and  finding  of  the  jury  upon  the  allowance 

or  disallowance  of  any  particular  item  binding  upon«  207. 
power  of,  to  state  special  case,  207. 

proceedings  before  and  power  of,  on  reference  on  matters  of 
account  by  judge  at  trial  of  any  issue  of  fact  under  C.  L.  P. 
A.  1854..  208. 
power  of,  when  appointed  by  judge,  on  fiulure  of  the  parties  or 

arbitrators,  &c.,  211,  212. 
power  of  two  arbitrators  to  appoint  an  umpire,  218. 
within  what  time  award  must  be  made,  213. 

unless  a  different  limit  of  time  is  appointed,  213. 
or  time  is  enlarged  by  consent,  218. 
or  by  order  of  the  court  or  a  judge,  218. 

Award  ^,  tee  Award. 
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ARGUMENT: 

•etting  down  demnnrers,  frc.  for,  Z60. 

ARREST :  se$  Malicious  Arrest. 

ARREST  OF  JUDGMENT: 

rules  as  to  motion,  866,  S67* 

when  motion  for,  to  be  made,  124,  366. 

for  Bon-averment  of  material  foots  or  allegations,  the  omitted 

matter  may  be  suggested,  124. 
judgment  to  follow  result  of  suggestion,  125. 
costs  of  abortive  issues  on,  125. 
want  of  form  not  ground  for,  52. 

ASCERTAINMENT  of  law  of  foreign  couDtries,  act  as  to,  502.    See 
FoREioN  Countries,  Law  or. 

ASSAULT  AND  BATTERY: 

form  of  count  for  (Sched.  B.,  No.  26),  198. 
payment  into  court  in  action  for,  except  for  assault  on  plaintifPs 
servant,  not  allowed,  70,  73. 

ASSESSMENT  OF  DAMAGES : 

on  trial  of  issues  of  foct  by  judge,  203. 

ASSETS  <ii/uftiro: 

proceedings  against  executors  on  judgment  of,  286. 

ASSIGNEES : 

of  bankrupt  or  insolvent,  in  actions  by  or  against,  their  character 

as  suted  on  record  not  in  issue  unless  denied,  429. 
what  rights  of  action  pass  to,  123. 
if  bankruptcy  occurs  after  plea,  same  must  be  pleaded  pmit  darrein 

continuance,  123. 
pleas  of  plaintiff's  bankruptcy,  122, 123. 

ASSIGNMENT : 

of  error  and  joinder  in,  abolished,  except  where  barred  by  lapse 

of  time,  release,  or  other  like  matter  of  fact,  131. 
defendant  in  error  may  give  plaintiff  notice  to  assign  errors,  131. 
See  New  Assignment. 

ASSIZES : 

mode  of  summoning  jurors  at,  tee  Juet. 

ASSOCIATE: 

appointment  by.  of  proper  persons  to  attend  trial  of  causes  when 
two  courts  sitting  at  xhe  same  time,  204. 

ASYLUM : 

service  of  writ  on  defendant  in,  12. 

ATTACHMENT:   tee  Execution   bt  Attacbment  of  Debts — 
Garnishee. 
rules  as  to,  265,  390. 

of  debts  due  to  judgment  debtor,  264,  265. 
debts  not  the  subject  of,  266,  267. 
debts  which  are  the  subject  of,  266. 
effect  of  prior  attachoient,  268. 
when  writ  of,  will  not  prejudice  title  to  goods,  836. 
service  of  order  for,  to  bind  debts,  267. 
operation  of  bankrupt  law  on,  267. 
overrides  attorney's  general  lien,  267. 

but  not  attorney's  particular  lien,  267,  268,  n. 
but  judge  may  refuse  to  interfere,  312. 


544  INDEX. 

ATTACRMEHT-eornHmted. 

proceedings  to  levy  amount  due  firom  garnishee  to  judgment 

debtor,  268. 
proceedings  where  a  third  person  has  a  lien  on  the  debt  soug-ht 

to  be  atuched,  319. 
when  judge  may  bar  claim  of  such  third  person,  819. 
provisions  as  to  orders,  &c.,  820. 

power  to  judgment  creditor  to  sue  where  debt  disputed,  268. 
discharge  of  garnishee,  269. 

attachment  book  to  be  kept  by  the  masters  of  each  court,  269. 
costs  of  application  for,  270. 

forms  of  proceedings  under  C.  L.  P.  Act,  1854. •449^4*54. 
enforcement  of  writ  of  mandamus  by,  272. 
enforcement  of  injunction  by,  277. 
of  attorney,  for  not  entering  appearance,  348. 
against  witnesses  disobeying  special  writs  of  subpoena,  485. 

ATTENDANCE  OF  WITNESSES : 

power  to  courts  of  law  in  England,  Scotland  and  Ireland  to  issue 
process  to  compel,  484. 

ATTESTATION : 

to  what  instruments  necessary,  235. 
of  power,  when  sufficient,  285,  n. 
bills  of  sale  do  not  require,  285. 

AtietHng  Witneu: 
need  not  be  called  to  prove  any  instrument,  to  the  validity  of 

which  attestation  is  not  requisite,  284. 
necessity  for  calling,  may  be  dispensed  with  by  express  adrois* 
sions,  285. 
or  by  admission  in  the  pleadings,  285. 
provisions  as  to,  apply  to  all  courts  of  civil  judicature  in  Eng- 
land  and  Ireland,  285,  298. 

ATTORNEY : 

rules  as  to,  848. 

suing  by,  or  in  person,  4. 

indorsement  of  name  and  abode  of,  on  writ,  4. 

the  same  of  country  attorney  when  writ  sued  out  by  attorney 
acting  as  sgent,  4. 

the  same,  where  writ  is  sued  out  by  a  firm,  4. 

the  same,  when  he  sues  in  person,  5. 

undertaking  to  appear,  12,  848. 

authority  of,  to  continue  action  on  part  of  /esis  *oU  after  her 
marriage,  122. 

declaration  on  demand,  that  writ  issued  by  his  authority,  5. 

the  same  in  ejectment,  140. 

declaration  by,  of  plaintiff's  profession,  &c.,  5. 

authority  of,  for  discharging  prisoner  in  execution,  110. 

stay  of  proceedings  after  payment  to  clerk  of,  6. 

affidavit  by,  of  signature  to  admissions,  104. 

affidavit  by,  of  service  of  notice  to  produce,  104. 

attorney  in  proceedings  in  error,  127,  128. 

of  party  abroad,  affidavit  by,  for  discovery  of  documents  insuffi- 
cient, 249,  n. 

of  corporation,  affidavit  by,  sufficient,  249,  n* 

delivery  of  written  interrogatories  to,  257. 

or  agent  of  party  proposing  to  interrogate  may  make  affidavit  in 
support  or  application,  261. 


INDEX.  545 

ATTORNEY— eoii<liitie<l. 

costs  of  a  charge  upon  property  recovered,  267,  n. 

conveyance  to  defeat  charge  o^  for  costs  null  and  void,  268,  n. 

not  entering  appearance  pursuant  to  undertaking  liable  to  at- 
tachment, 348. 

may  not  be  changed  without  order,  348. 

rules  as  to  warrant  of,  &c.,  356,  357. 

duty  of,  in  preparing  warrant  of  attorney  to  confess  judgment, 
357. 

must  give  notice  of 'postponement  of  motions  in  certain  cases, 
367. 

AUDITA  QUERELA : 
rules  as  to,  373. 
setting  up  equitable  defence  by  way  of,  283. 

AVERMENTS:  m«  Pleading. 

fictitious  and  needless,  may  be  struck  out,  51. 

of  {)erformance  of  conditions  precedent  may  be  general,  58. 

denial  of  such  performance  must  be  specific,  58. 

how  to  be  made  in  actions  for  libel  and  slander,  64. 

AVOIDING : 

personal  service  of  writ,  proceedings  in  case  of  defendant,  11— 
28. 

AVOWRY: 

no  formal  defence  requisite  in,  and  form  of  commencement  and 

conclusion  of,  67. 
several,  when  not  allowed,  428. 

AWARD :  see  Arbitration. 
rules  as  to,  390. 
signing  judgment  after,  107. 

ffhen  to  be  made : 
to  be  made  in  three  months,  213. 

unless  document  or  order  of  reference  contains  a  difierent 

limit  of  time,  213. 
or  unless  the  time  is  enlarged  by  consent,  213. 
or  by  court  or  judge,  213. 

Erforcement  qf: 

within  period  for  setting  aside,  210. 

rule  or  order  to  deliver  possession  of  land  pursuant  to  award,  how 
enforced,  215. 

form  of  writ  on  such  rule,  446. 

power  to  make  agreement  or  submission  to  arbitration  by  con- 
sent in  writing  a  rule  of  court,  215,  216. 

Setting  aside: 
proceedings  for,  209. 

application  for,  on  a  compulsory  reference,  209. 
notwithstanding  time  for,  has  not  elapsed,  award  may  be  enforced, 
210. 

AWARD  OF  A  TRIAL  de  novo: 

error  may  be  brought  upon,  244. 


BAIL  :  see  Security  for  Costs. 

rules  as  to,  and  bailable  proceedings,  374—379. 
in  error,  see  Error. 
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BAIL"  etnHnued. 

in  ejectment,  Mt  Ejectment. 

by  tenant  holding  over,  166—169. 

to  be  given  on  appeal,  242. 

amount  of  and  time  for  giving,  242. 

for  costs  of  appeal  where  security  for  costs  of  action  has  been 

^ven,  242. 
tints  of  execution  to  ftz,  may  be  tested  and  returnable  in  vaca« 

tion,  286. 
on  appeals  in  proceedings  for  relief  against  forfeiture  under 

C.  L.  P.  Act,  I860.  .800. 
form  of  affidavit  of  Justi6cation  of,  377. 

BAILMENT: 

in  actions  for  goods  should  be  stated  in  pleading  where  material, 
6\. 

BANKRUPT  ACT: 

filing  judge's  order  for  judgment  against  trader  under,  857. 

BANKRUPTCY: 

of  plaintiff,  when  not  to  abate  action,  122, 128. 

of  defendant,  94. 

form  of  plea  of  plaintifTs,  123. 

of  defendant  may  be  pleaded  with  other  pleas  without  leave,  82. 

of  plaintiff  or  defendant  may  be  pleaded  puis  darrein  eamtinuanee, 

70. 
effect  of,  on  proceedings  in  action,  122,  and  tre  Abatement. 
of  tenant  in  possession,  and  service  of  writ  of  ejectment  in  case 

of,  142. 
plea  of  puU  darrein  eontinuaMce,  485. 

BEGINNING  ARGUMENT: 

on  cross  demurrers,  85,  218,  Addenda* 

BEGINNING  AT  TRIAL: 

order  of,  to  be  decided  by  judge,  217. 

speeches  of  counsel  where  opponent  of  party  beginning  does  not 

announce  his  intention  to  adduce  evidence,  217. 
accompanies  onug  probandi,  217. 

BEYOND  THE  SEAS : 

construction  of  term,  181,  182,  342. 

time  for  bringing  error  after  return  from,  126. 

provisions  of  Mercantile  Law  Amendment  Act,  1856,  as  to,  842. 

BILL  OF  COSTS:  <m  Taxation: 

BILL  OF  EXCEPTIONS: 

may  be  tendered  by  either  party  in  ejectment,  150. 

BILLS  OF  EXCHANGE : 

how  parties  sued  on  may  be  described  in  writ,  8rc.,  2. 

non  asiumpHt  and  never  indebted  may  not  be  pleaded  in  actions 

on,  430. 
writs  of  summons  under  the  act  for  summary  procedure  on,  3,  4. 
forms  of  declaration  on  (Sched.  B.  Nos.  15  to  18),  197. 
in  action  on,  court  or  judge  may  order  loss  of,  not  to  be  set  up, 

285. 
comparison  of  handwriting  in  action  against  acceptor,  256.    See 

Indorsement. 
staying  proceedings  in  actions  against  acceptor  of  bill  or  maker 

of  note,  356. 
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BILLS  OF  EXCHANGE-H*mlli>ii€<f. 

Fromriom  of  Mercantile  Law  Jmendmitnt  Act,  1856,  In  relatwn  to 

Bills  qf  Exchange,  841. 
acceptance  of  inland  and  foreign,  to  be  in  writing  on  the  bill,  and 

signed  by  acceptor  or  hia  agent,  341. 
what  are  to  be  deemed  inland,  841. 
Summary  Procedure  on  under  18  4*  19  Vict.  c.  67.. 828. 
introductory  obserrations,  xi. 
from  October  24, 1855,  actions  m«y  be  brought  under  the  statute, 

829. 
all  actions  upon  bills  or  notes  commenced  within  six  months  from 

becoming  due  may  be  by  the  special  form  of  writ  provided, 

829, 384. 
the  form  of  writ,  834. 
indorsement  on,  829,  '884,  458. 

holder  may  issue  one  vrrit  against  all  or  any  number  of  the  par- 
ties to  the  bill  or  note,  832. 
unless  defendant  within  twelve  days  obtains  leave  to  appear,  final 

judgment  may  be  signed,  829. 
such  judgment  to  be  signed  on  filing  an  affidavit  of  personal  ser- 
vice or  order  for  leave  to  proceed,  829. 
the  judgment  to  be  for  sum  indorsed,  interest  and  costs,  829. 
form  of  judgment,  885. 
execution  forthwith,  829. 
when  the  costs  must  be  taxed,  829. 
error  on  such  judgment  may  not  be  brought,  829,  380. 
practice  as  to  interest  and  costs,  830. 
application  for  leave  to  appear  and  defend,  880,  881. 
to  be  made  within  twelve  aays  from  service  of  writ,  880. 
judge  to  give  such  leave  on  payment  into  court  or  satisfactory 

affidavit,  830. 
nature  of  affidavit  necessary,  881. 

application  for  leave  to  appear  may  be  made  ex  parte,  881. 
court  or  judge  under  special  circumstances  may  set  aside  the 

judgment  and  execution,  831. 
leave  to  appear  and  defend  after  judgment  is  set  aside,  881. 
court  or  judge  may  order  bill  or  note  to  be  deposited  with  officer 

of  court,  381,  882. 
remedy  for  recovering  the  expenses  of  noting,  882. 
form  of  declaration  when  defendant  appears,  461. 
C.  L.  P.  Acts  of  1852  and  1854  incorporated,  882. 
the  act  to  apply  to  the  courts  of  C.  P.  of  Lancaster  and  Durham, 

832. 
and  may  by  order  in  council  be  directed  to  apply  to  courts  of 

record  in  England  and  Wales,  888. 
has  been  thus  extended  to  the  county  courts,  iZ9. 
not  to  extend  to  Ireland  or  Scotland,  ZZZ. 
title  of  act,  383. 

Rules  applicable  to  such  proceedings,  382. 
as  to  indorsements  on  writ,  458. 

allowing  a  count  on  consideration  to  be  ioduded  with  count  on 
bill  or  note,  461. 

BILLS  OF  BALE : 

do  not  require  attestation,  285. 

BODY  CORPORATE : 

to  disclose  documents  and  answer  interrogatories  by  officer  on 
their  behalf,  249,  257. 
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BODY  CORPORATE— <!«wltii««<l. 

affidavit  for  discovery  oo  behalf  of,  may  be  made  by  attorney, 

249,  n. 
officer  who  is  to  answer  must  be  named,  262,  Jddenda, 

BONDS : 

in  actions  on  bail,  and  replevin,  indorsement  on  writ  unneces- 
sary, 7. 
payment  into  court  in  actions  on,  71,  72—816. 

BOOK : 

of  entries  of  monies  received  by  officer  of  court  at  trials,  of  stamp 
duties  and  penalties,  237. 

inspection  of,  of  adverse  party,  250. 

kept  by  the  keeper  of  a  lunatic  asylum,  not  privileged  from  pro- 
duction, 255. 

order  for  the  production  of,  by  judgment  debtor  on  his  examina- 
tion, 264. 

debt- attachment  book  to  be  kept  at  the  master's  office,  269. 

demurrer,  delivery  of  copy  of,  before  argument,  350. 

BREACHES  OF  CONTRACT: 
injunction  to  restrain,  275. 

BRIEFS  to  counsel,  450,  454,  460. 

CALENDAR  MONTH : 

how  reckoned,  7,  n.,  482. 

CAPIAS  AD  SATISFACIENDUM  :  tee  Bail— Fees. 
writ  to  fix  bail,  286. 

discharge  of  prisoner  under,  by  attorney,  110. 
indorsement  of  day  of  execution  on,  374. 
description  of  defendant  in,  374. 
forms  of  writs  of,  on  judgments  and  orders  for  payment  of  money 

and  costs,  416—421. 
against  garnishee,  450,  454. 

CASE: 

statement  of,  by  direction  of  court  or  judge,  where  a  particular 

item  of  account  depends  on  question  of  fact  or  law,  and  the 

cause  is  referred  to  arbitration,  207. 
appeal  to  be  upon,  stated  by  the  parties,  242. 
special  power  of  arbitrator  to  state,  207. 
may  be  remitted  to  ascertain  law  of  foreign  countries,  502. 
English  courts  may  pronounce  opinions  on,  remitted  by  foreign 

courts,  503. 

See  Special  Case — Questions. 

CASSETUR  BREVE,  64. 

CAUSE  :  tee  Just  Cause. 

CAUSE  OF  ACTION:  tee  Several  Counts. 

need  not  be  mentioned  in  writ  of  summons,  3. 
arising  within  the  jurisdiction,  what  is,  18,  19,  Addenda. 
how  stated  in  affidavit,  23,  24. 

difierent,  may  be  joined  in  the  same  suit,  except  in  replevin  and 
ejectment,  48. 
but  not  counts  for  claims  by  plaintiff  as  executor  with  counts 
for  claims  by  him  individually,  48. 
what,  admitted  by  payment  into  court,  70,  78,  Addenda. 
statement  of,  in  pleaaings,  196.    See  Form. 
in  cases  of  misjoinder  of  plaintiffs,  no  other  action  to  be  brought 
for  the  same,  814. 
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CAUSES : 

town  and  country,  see  Jury. 

power  for  two  judges  to  sit  at  the  same  time  for  trial  of,  204. 

removed  from  inferior  courts,  rules  as  to,  880. 

CERTIFICATE : 

for  execution,  tee  Exbcution. 

for  costs  of  special  jury,  97i  98. 

of  referee  of  matters  of  account,  enforceable  by  the  same  process 

as  the  finding  of  a  jury,  205. 
of  conviction  of  witness  for  felony  or  misdemeanor,  238. 

fee  for,  233. 
judge  or  presiding  officer  may  give,  for  plaintiff's  costs,  828. 

CHALLENGE:  m«  Jury. 

CHAMBERS, 

decision  of  judge  at,  how  reviewed,  82. 

application  for  oin\  examination  of  parties  interrogated  to  be 

made  at,  260. 
jurisdiction  of  judge  at,  298. 
jurisdiction  of  master  at,  299,  845,  464. 
counsel's  costs  of  attendance  at,  judge's  certificate  required  for, 

467. 

CHANCERY:  m0  Court  of  Chancery. 

CHANGING: 

attorney,  429. 
venue,  see  Venue. 

CHARACTER : 

in  which  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or 
be  sued  in  certain  actions  not  in  issue,  429. 

CHARACTER  OF  WITNESS  : 

cannot  be  impeached  by  general  evidence  of  bad  character,  230. 
nor  by  particular  instances  unless  material  to  the  issue,  230. 
but  a  conviction  for  felony  or  misdemeanor  may  be  proved  if  the 
witness  denies  the  fact  or  refuses  to  answer,  283. 

CHARTERED  COMPANIES: 
service  of  writs  on,  15. 

CHARTER-PARTY: 

form  of  count  on,  for  not  loading,  197. 

CHATTELS  :  tee  Goons : 

specific  delivery  of,  in  actions  for  the  detention  of,  278. 

in  what  cases  a  court  of  equity  would  compel  return  of,  274. 

common  law  courts  now  have  the  same  jurisdiction,  274. 

writs  of  execution  in  such  case,  275. 

form  of  writs,  456. 

inspection  of,  by  the  jury,  parties  or  witnesses,  268. 

CHEQUE : 

is  a  bill  within  meaning  of  Summary  Procedure  on  Bills  of  Ex« 
change  Act,  829. 

CHURCHWARDENS : 

service  of  writ  of  ^ectment  on,  148. 

CITATION,  WARRANT  OF: 

to  compel  the  attendance  of  witnesses,  487* 
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CLAIM : 

of  writ  of  mandamus  in  the  declaration,  270. 
of  writ  of  iqiimction  in  cases  of  breach  of  contract  or  (Kber  in- 
jury, 273. 

CLAIMANT:  JM  Ejectment. 

in  second  ejectment  for  Same  premises  against  same  defendant, 

may  be  ordered  to  give  seeunty  for  costs,  289. 
effect  of  death  of,  288. 
in  interpleader,  title  of,  302.    See  Inteeplbadee. 

CLEAR  DAYS : 
what,  391. 

CLERK : 

of  attorney,  stay  of  proceedingrs  after  payment  to,  67. 

of  corporation  aggregate,  tee  Mayor. 

of  chartered  company,  chief,  must  be  served  with  writ,  IS. 

CO-CONTRACTORS : 

part<payment  by,  348. 

CODICILS: 

must  be  attested,  235. 

COGNIZANCE: 

no  formal  defence  requisite  in,  67. 

commencement  and  conclusion  of,  67. 

when  several  cognizances  are  not  allowed,  428,  467. 

COGNOVIT: 

rules  as  to,  Z56. 
must  be  attested,  225. 
signing  judgment  on,  856,  451. 

COLONIES: 

process  extends  to  British  subjects  resident  in,  16. 

COLOUR : 

in  pleading  no  longer  necessary,  67. 

COMMENCEMENT: 

of  C.  L.  P.  Act  0852),  24th  of  October,  1852..  1. 
of  the  C.  L.  P.  Act  (1854).  293. 
of  the  C.  L.  P.  Act  (1860),  327. 
of  actions,  1,  2. 

production  of  renewed  writs,  evidence  of,  10. 
of  declarations,  tee  Declaration. 
of  pleas,  tee  Pleas. 

of  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
tee  Bills  op  Exchange. 

COMMISSION : 

for  the  examination  of  witnesses  under  the  1  Will.  IV.  c  22, 

246—248. 
in  Scotland  and  Ireland,  under  6  &  7  Vict  c.  82. .484. 

COMMISSIONERS : 

of  inland  revenue,  return  to  be  made  to,  of  monies  received  at 

trials  on  account  of  stamp  duties  and  penalties,  237. 
to  cause  documents  to  be  stamped,  237. 
of  assize,  judges,  may  try  questions  of  fact  by  consent,  204. 
service  of  writs  on,  12. 
of  affidavits  in  Scotland  and  Ireland,  tee  Affidatiti. 
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COMMON: 

forms  of  pleas  claiming  rights  of  (Sched.  B,  Nos.  47,  66).  .201. 

COMMON  COUNTS : 

forms  of,  196. 

COMMON  LAW  PROCEDURE  ACTS  of  1852  and  1 854,  incorpo- 
rated with  Summary  Procedure  on  Bills  of  Exchange  Act,  332. 

COMMON  JURY:  see  Jvky. 

COMPANY ; 

service  of  writs  upon,  11,  14, 15. 

joint  stock,  summary  powers  of  court  or  judge  to  amend  register 

of,  271. 
See  Inspection  of  Documents. 

COMPARISON : 

of  disputed  with  genuine  writing,  235. 

provision  applies  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  293. 

COMPOUNDING  penal  action,  rules  as  to,  381. 

COMPULSORY  REFERENCE  TO  ARBITRATION: 

introductory  observations,  vi. 

judge  may,  on  application  of  either  party,  decide  matters  of  mere 

account  in  a  summary  way,  205. 

form  of  writs  of  execution  in  such  case,  442. 
or  refer  them  to  an  arbitrator  appointed  by  the  parties,  205. 
or  to  an  o£Bcer  of  the  court,  205. 

form  of  writs  of  execution  in  such  case,  442. 
power  to  refer  country  causes  to  judge  of  County  Court  taken 

away,  205, 208. 
award  or  certificate  of  the  referee  enforceable  as  the  finding  of  a 

jury,  205. 
when  question  of  fraud  arises  referee  must  proceed,  205,  206. 
control  of  court  over  cause  after  such  reference,  and  powers  to 

amend,  206. 
instances  of  references,  206. 
costs,  206. 
judge  may  by  consent  direct  case  to  be  stated,  207. 

or  an  issue  or  issues  to  be  tried,  207.    See  Issue. 
arbitrator  may  state  special  case,  207. 
upon  trial  of  matters  of  fact  by  judge,  matters  of  account  may  be 

referred  to  arbitration,  208. 
form  of  postea  upon  such  trial,  445. 
proceedings  to  be  conducted  and  power  of  arbitrator  to  be  as 

upon  a  reference  by  consent  under  a  rule  of  court  or  judge's 

order,  208. 
court  or  judge  to  have  power  to  remit  matters  to  arbitrator,  208. 
applications  to  set  aside  award  within  seven  days  of  the  follow- 
ing term,  209. 
if  no  application,  award  to  be  final,  209. 
award  made  on  compulsory  reference  may  be  enforced  after  seven 

days  from  publication,  although  the  time  for  moving  to  set  it 

aside  has  not  elapsed,  210. 
costs  may  be  taxed,  though  Ae  time  for  setting  aside  the  award 

has  not  elapsed,  210. 

COMPUTATION  of  time:  iw  Time. 
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COMPUTE : 

rule  to,  abo]iihed,  86. 

CONCURRENT  WRIT:  m«  Whit  of  Summons. 

CONDITION  : 

relief  in   ejectment  for  breach  o^  in  not  insuring,  296.    See 
Relief. 

CONDITIONS  PRECEDENT: 

performance  of,  may  be  averred  generally,  58. 

denial  of  performance  must  be  specific,  58. 

doubtful  whether  diis  provision  applies  to  a  replication,  58,  77. 

CONFESSION: 

of  action  by  defendant  in  ejectment,  158, 159.    See  Ejectment. 
of  judgment,  warrant  of  attorney  for,  how  prepared,  357. 
and  avoidance,  pleas  of,  and  how  pleaded,  431,  483. 

CONSCIENTIOUS  OBJECTORS  TO  OATHS: 

may  make  solemn  affirmation  or  declaration,  229. 

CONSENT : 

trial  of  questions  of  fact  by  court  or  judge  by,  208. 
in  such  case  to  be  in  writing,  203. 

when  the  absence  of  writing  will  not  avoid  the  result  of  a 
trial  in  such  case,  204. 
agreements  or  submissions  to  arbitration  by,  iu  writing,  may  be 

made  a  rule  of  court,  215. 
statem«^nt  of  special  case  by,  tee  Special  Case — Questions. 
in  ejectment,  tee  Special  Case. 

CONSIDERATION  of  bill  or  note,  count  for,  allowed  with  count  on 
bill  or  note,  461. 

CONSOLIDATION  of  actions,  in  the  case  of  husband  and  wife,  for 
separate  claims,  47* 

CONSUL: 

in  certain  cases  affidavits  may  be  sworn  before,  25,  30. 
upon  what  proof  admissible  in  evidence,  25,  80. 
forgery  of  signature  to  such  affidavit,  SO. 
peijury  in  making  such  affidavit,  30. 

CONTEMPT  OF  COURT: 

proceedings  against  witnesses  for,  268. 

in  not  answering  interrogatories,  258,  262,  Addenda. 

CONTINUANCE: 

or  abandonment  of  action  in  case  of  death,  proceedings  to  compel, 

287. 
notice  of,  in  town  causes,  89. 
of  trial,  notice  of,  .359. 
entry  of,  by  way  of  imparlance,  &c.,  abolished,  436. 

CONTRACT : 

injunction  to  restrain  breaches  of,  275. 

forms  of  counts  in  actions  on  (Sched.  B.,  Nos.  1  to  24),  196 — 

198. 
denial  of,  may  be  pleaded,  together  with  other  pleas,  without 

leave,  82. 
pleas  to  actions,  partaking  both  of  breach  of  contract  and  wrong, 

76. 
statement  of,  in  affidavits,  tee  Affidavit. 
forms  of  pleas  in  actions  on  (Sched.  B.,  Nos.  Z$  to  42),  199,  200. 
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CONTRACTOR : 

as  to  part-payment  by  one  of  seTeral  co-contractors,  348. 
CONTRADICTION  OF  WITNESS: 

how  far  allowed  to  party  producing  him,  230. 
by  former  inconsistent  statement,  230,  231. 
contradictions  must  be  material  to  the  issue,  231. 
by  proof  of  previous  conviction  of  felony  or  misdemeanor,  238. 
provisions  above  apply  to  all  couru  of  civil  judicature  in 
England  and  Ireland,  293. 

CONVENTION  with  foreign  countries  to  ascertain  law  of,  602, 

CONVERSION  OF  GOODS:  w# Chattels. 
form  of  count  for  (Sched.  B.,  No.  28),  198. 

CONVICTION  OF  WITNESS : 

for  felony  or  misdemeanor,  when  and  how  proved,  238. 
provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  293. 

COPARCENER:  see  Joint  Tenant. 

COPIES : 

of  witnesses'  depositions  may  be  obtained  from  the  master's  office, 
262. 

of  entries  in  debt-attachment  book,  may  be  taken  on  applicatioik 
270.  rr  -I 

of  demurrer  book,  &c.  delivery  of,  before  argument,  850. 
COPY: 

of  writ  of  summons  served,  indorsement  of  debt  and  costa  on,  8. 

6€e  Writ  of  Summons. 
of  notice  to  produce,  tee  Notice. 

COPYHOLD  FINES: 

form  of  count  for  (Sched.  B.,  No.  11),  196. 

COPYHOLD  TENANT: 

inspection  of  court  rolls  by,  254. 
CORPORATE  BODIES: 

to  disclose  documents  and  answer  interrogatories  by  officer  on 

their  behalf,  249,  257. 
affidavit  for  discovery  on  behalf  of,  may  be  made  by  littorney. 
249,  n. 

CORPORATION: 

service  of  writs  on,  II,  14,  15. 
books,  inspection  of,  251,  255. 
iiq unction  in  action  against,  how  enforced,  821. 

COSTS ! 

introductory  observations,  xx. 

rules  as  to,  and  setting  off,  868,  869. 

jury  have  no  right  to  consider  in  awarding  damages,  323. 

security  for,  352,  358. 

under  County  Couru  Act,  1867,  s.  10.. 354. 

operates  retrospectively,  355,  Jddenda* 

amount  of,  that  attorney  claims  for  writ,  &c.  to  be  indorsed,  6. 

taxation  of,  7,  368,  869. 

amount  of,  on  judgment  in  default  of  appearance  where  writ  is 

specially  indorsed,  33,  847. 
of  day  where  plaintiff  does  not  appear,  what  defendant  must  do 

to  obtain,  363. 
where  writ  is  not  specially  indoncd,  35. 
D.  ■     B  B 
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amendmeDt  of  writ  of  sumiiioDB  without,  20« 

of  ameDdment,  175, 178. 

of  proceedings  on  plea  of  noigoinder  of  defendantSi  4d. 

of  trial  of  questions  without  pleadings,  te§  Questions. 

after  plea  of  payment  into  court,  350. 

of  issues  to  follow  the  result,  80, 81,  Addenda. 

rules  to  be  made  for  apportioning  the  same,  179. 

of  issues  where  several  matters  are  pleaded,  80. 

of  setting  aside  judgment  for  pleading  without  leave,  82,  8S. 

for  not  proceeding  to  trial  pursuant  to  notice,  see  Noticb. 

for  not  countermanding  notice  of  trial,  ub  Notice. 

of  proving  documents  after  notice  to  admit,  sss  Notice. 

in  actions  by  paupers,  tee  Pauper. 

in  actions  under  local  and  personal  acts,  481. 

double,  disallowed,  481. 
of  special  jury,  97. 
of  abortive  issues,  125. 

of  application  for  suggestion  to  revive  judgment,  112,  US. 
on  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante, 

125. 
of  proceedings  on  petition  of  right,  492,  493. 
bow  satisfied  on  petitions  of  right,  493. 
of  proceedings  in  error,  133. 
oftheday,  91,  363. 

in  ejectment,  148,  175.    See  Ejectment. 
of  issues  in  proceedings  on  special  case,  51. 
terms  as  to,  on  the  reference  to  arbitration  of  matters  of  account, 

to  be  such  as  the  court  or  judge  shall  think  reasonable,  205, 206. 
the  like  on  a  reference  on  the  trial  of  issues  of  fact  by  a  judge, 

208. 
the  like  when  matters  remitted  to  the  arbitrator,  209. 
effect  of  County  Courtt  Acts  on  costs  of  reference,  206. 
of  staying  proceedings  in  action  commenoed  after  agreement  to 

refer,  in  the  discretion  of  the  court  or  judge,  210. 
payable  in  all  cases  on  quashing  proceedings  in  error,  239. 
of  special  case,  49.    See  Special  Case— Questions. 
agreement  by  parties  as  to,  49,  50. 
of  appeal,  bail  for,  required,  242. 

though  security  for  costs  of  the  action  has  been  given,  242* 
power  of  the  Court  of  Appeal  to  adjudge  payment  of,  243. 
Uourt  of  Error  may  adjudge,  to  the  defendant  in  error  on  affirm- 
ance of  judgment  below,  243. 
of  first  trial  to  abide  the  event,  unless  otherwise  ordered,  when 

new  trial  granted  on  the  ground  that  the  verdict  was  agaiuBt 

evidence,  244. 
of  first  trial  where  party  who  succeeded  then  fails  on  seoondy 

244. 
of  new  trial,  367. 
of  application  and  proceedings  thereon,  for  examination  of  person 

refusing  to  make  affidavit,  to  be  in  the  power  of  the  judge,  249. 
of  application  and  proceedings  thereon,  on  examination  of  party 

omitting  to  answer  interrogatories  in  the  power  of  the  oourt  or 

judge,  261. 
of  application  for  the  examination  of  witnesses  and  of  the  rule  or 

order  and  proceedings  thereon,  to  be  in  the  discretiott  of  the 

court  or  judge,  263. 
of  inspection  of  documents,  257. 
of  application  for  inspection,  257* 
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of  inspection  of  real  or  personal  property  by  jury,  or  parties,  or 

witnesses,  in  the  power  of  the  court  or  judge  ordering  same,  268. 
recovery  of,  of  suit  by  judgment  creditor  against  the  garnishee, 

268. 
of  application  for  an  attachment  of  debts  and  of  proceedingt 

arising  from  of  incidental  thereto,  in  the  discrecioa  of  the 

court  or  judge,  270. 
recovery  of,  in  actions  where  a  writ  of  mandamus  is  cUimed*  27 1> 

272. 
execution  for  same,  272. 
order  for  payment  of,  of  performance  of  act  required  to  be  done 

by  writ  of  mandamus,  272. 
of  attorney,  a  charge  upon  property  recovered,  267,  n. 
conveyance  to  defeat  charge  for,  null  and  void,  268,  u. 
equitable  plea  or  replication  may  be  struck  out  on  such  terms  as 

to  court  or  judge  may  seem  reasonable,  283,  284. 
security  for,  by  cTj^imant  in  second  action  of  ejectment,  289. 
even  though  the  form  of  the  two  actions  is  not  the  same,  289. 
of  amendments,  in  the  discretion  of  the  court  or  judge,  175,  178, 

291,  824. 
rules  and  orders  respecting,  to  be  made  by  the  judges,  179, 291,824. 
of  making  submission  to  arbitration  a  rule  of  court,  216. 
powers  of  courts  as  to,  in  proceedings  for  relief  against  forfeiture, 

295,  801. 
certificate  to  deprive  plaintiff  of,  in  actions  for  wrongs  where  less 

than  51.  is  recovered  by  verdict  of  jury,  822. 
provisions  as  to,  now  repealed,  822. 

provision  as  to,  did  not  extend  to  actions  in  detinue,  822,  n. 
provision  of  County  CourU  Act,  1867,  as  to,  828. 
where  action  for  liquidated  damages  ordered  to  be  tried  in  county 

court,  861,  362. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  tee  Bills 

OF  EXCBAHOB. 

forms  of  writs  of  execution  for,  401,  402, 405, 410,  415,  418, 419, 

421,428,424. 
as  to  bills  of.  880, 868,  869,  466-468.    Se$  Taxation. 
schedule  of,  468. 

does  not  bind  master  when  taxing  coats  under  the  Lands 
Clauses  Act,  s.  52 ••468,  n. 

COUNSEL: 

speeches  of,  to  the  jury,  217* 

briefs  and  fees  of,  466,  467. 

signature  of,  to  pleadings,  unnecessary,  82. 

but  required  on  some  motions,  82. 

COUNSEL'S  CLERKS: 
fees  of,  477. 

COUNT:  <<f  Plbammo. 

of  declaration,  payment  into  court  ai  to  one,  where  several,  72. 
form  of,  in  proceedings  under  Bills  of  Exchange  Act,  461. 

COUNTERMAND: 

of  notice  of  trial,  859.    See  Trial. 
of  notice  of  inquiry,  859,  868. 

COUNTIES  PALATINE :  t^  Palatine  CotmTiEt-^PAXATiNATB 
Courts. 
records  of  Superior  Courts  of,  to  be  tried  aa  in  other  eoanties,  95. 
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COUNTIES  PALATINE— con/iiiMrf. 
ezecntion  of  writs  io.  107. 

provisions  of  C.  L.  P.  Act,  1852,  act  to  ntkmd  li^  1BJ»  l&L 
and  of  C.  L.  P.  Act  ( 1854).  29S. 
and  of  C.  L.  P.  Act  (I860),  325. 

COUNTRY : 

causes,  set  Jury. 

attorney,  indortement  of  name  and  abode  of  on  writ,  4. 

COUNTY : 

of  defendant's  residence  to  be  mentioned  in  summons,  1. 
writs  of  execution  may  be  executed  by  sheriff  of  any,  107. 
recovery  of  lands  not  situated  in  that  of  London  or  Middlesex,  171  • 

COUNTY  COURT: 

has  jurisdiction  though  title  to  land  is  in  question,  in  ejectment, 

where  annual  value  does  not  exceed  201.  • .  138,  n. 
in  replevin,  316. 
provisions  of  C.  L.  P.  Act,  1854,  enabling  any  superior  court  or 

judge  to  refer  a  cause  to  a  judge  of,  repealed,  205,  208. 
actions  for  liquidated  claims,  where  sum  not  exceeding  502.  in 

dispute,  may  sometimes  be  sent  for  trial  in,  361,  862. 
subject  to  the  County  Court  scale  of  costs,  361,  362. 
actions  of  tort  of  every  kind  may,  in  certain  cases,  be  sent  for 

trial  in,  354,  355. 
subject  to  County  Court  scale  of  costs,  355. 
in  what  court  plaint  to  be  issued,  362,  n.,  Adderndtu 

COUNTY  COURTS  ACTS: 
effect  on  cosu,  206,  323. 

COURT :  tee  Inferior  Court— Jurisdiction. 

meaning  of,  181,  292. 

of  justice,  writ  may  not  be  served  on  one  attending,  1 1. 
Power  of: 

trial  of  issues  of  fact  by,  205. 

power  for  two  judges  to  sit  at  the  same  time  for  trial  of  causes 
pending  in  the  same  court,  204. 

pow.er  to,  or  judge,  to  direct  arbitration  before  trial,  205. 
or  to  direct  special  case  to  be  stated.  207. 
or  an  issue  or  issues  to  be  tried,  207. 

power  to  remit  matters  to  the  re-consideration  and  re-determina- 
tion of  the  arbitrator,  208. 

to  stay  proceedings  in  action  commenced  by  one  party  after  all 
have  agreed  to  arbitration,  210. 

to  enlarge  the  term  for  making  awards.  213. 

or  order  delivery  of  possession  of  land  pursuant  to  award,  215. 

when  agreement  or  submission  to  arbitration  is  made  a  rule  of 
one  court,  no  other  court  to  have  power  to  entertain  any  motion 
respecting  the  arbitration  or  award,  216. 

to  adjourn  trial,  218. 

to  permit  witness  to  make  affirmation  instead  of  oath,  229. 

to  allow  further  time  for  giving  notice  of  appeal,  242. 

fo  settle  appeal  on  motions  for  new  trial,  &c.,  where  the  parties 
differ,  242. 

to  allow  affidavits  in  answer  to  be  made  on  motions,  244. 

to  order  production  of  documents,  245. 
or  examination  of  witnesses,  245. 

to  compel  the  discovery  of  documents,  249. 

to  allow  interro^tories,  257. 

may  dispense  with  affidavit,  261. 

in  default  of  answer,  may  order  oral  ezaminatioD,  261. 
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Power  i/— continued, 
discretionary  power  as  to  costs,  261,  268. 

to  order  the  inspection  of  real  or  personal  property,  by  the  jury, 
panies  or  witnesses,  263. 
and  to  make  rules  or  orders  upon  the  sheriff  or  other  person 
to  procure  the  attendance  of  a  special  or  common  jury, 
264. 
to  order  the  examination  of  judgment  debtors,  264. 
discretion  as  to  costs  of  application,  270. 
to  order  peremptory  writ  of  mandamus,  272. 

the  jurisdiction  of  the  Queen's  Bench  as  to  mandamus  pre- 
served, 273. 
to  order  specific  delivery  of  chattels,  273. 
to  grant  a  writ  of  injunction  on  ex- parte  application,  277. 

may  discharge,  vary,  or  set  aside  same,  277. 
to  strike  out  equitable  pleas  or  replications,  283,  284. 
to  prevent  loss  of  instruments  being  set  up  as  a  defence,  286. 
jurisdiction  under  Shipowner's  Act,  repeal  of  enactment  as  to, 

286. 
to  order  claimant  iu  second  ejectment  to  give  security  for  costs, 

289. 
may  appoint  sittings  in  term  and  vacation,  290. 
to  amend  errors  and  defects  in  any  proceedings  under  C.  L.  P. 

Acts,  175,  290,  824. 
of  judges,  to  issue  new  forms  of  writs  and  proceedings,  179,  291, 

826. 
to  g^nt  relief  in  ejectment  for  forfeiture,  see  Relief. 

by  interpleader,  under  C.  L.  P.  Act,   1860,   see   Inter- 

PLEADER.- 

may  direct  sale  of  goods  seized  in  execution  in  proceedings  in 

interpleader,  810. 
at  request  may  decide  summarily  in  certain  cases  in  interpleader, 

310. 
judgment  of,  in  interpleader,  312. 
powers  of,  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

see  Bills  op  Exchange. 

COURT,  COUNTY:  m«  County  Court. 

COURT  OF  APPEAL:  m«  a^  Appeal—Court  op  Error— Judo- 

MBNT. 

Court  of  Error,  the  Exchequer  Chamber,   and   the  House  of 
Lords,  to  be,  for  the  purposes  of  the  C.  L.  P.  Act,  1854.. 241. 
Courts  of  Error  to  be,  for  purposes  of  C.  L.  P.  Act,  I860.. 300. 

COURT  OF  CHANCERY: 

powers  of,  to  grant  relief  in  ejectment  for  forfeiture,  conferred  on 

Superior  Courts  in  certain  cases,  296,  296. 
powers  of,  under  Merchant  Shipping  Act,  1854,  conferred,  324. 

COURT  OF  ERROR  :  see  Error— Court  op  Appeal. 

COURT  ROLLS,  inspection  of,  264,  359. 

COURTS  OF  CIVIL  JUDICATURE: 

application  of  certain  sections  of  the  C.  L.  P.  Act,  1864,  to  all, 
in  England  and  Ireland,  298. 

COURT  OF  EXCHEQUER,  REVENUE  SIDE :  tee  Exchequer. 

COURTS  OF  RECORD: 

the  C.  L.  P.  Acts  may  be  extended  to,  by  Order  in  Council,  182, 

294,  327. 
and  the  Summary  Procedure  on  Bills  of  Exchange  Act,  333. 
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COURTS,  FOREIGN  :  «<t  Fobeion  Countries. 

COVENANT: 

to  repair,  form  of  count  on  <Sched.  B.,  No.  24),  198. 
to  insure,  proceedings  for  relief  in  ejectment  for  forfeiture  for 
breach  of,  296L    Ste  Relief. 

COVERTURE : 
pleas  of,  41. 

plea  of,  may  be  pleaded  with  other  pleas,  without  leave,  82. 
in  abatement,  122,    See  Abatement. 

CREDIT^  giving,  in  particulars  of  demand  and  set-off,  operation  of, 
and  how  it  is  to  be  given,  481,  432. 

CREDIT  OF  WITNESS : 

cannot  be  impeached  by  general  evidence  of  bad  character,  230. 
but  party  producing  witness  may  contradict  him  by  other  evi. 
dence,  230. 
or  by  leave  of  the  judge  prove  that  he  has  made  inconsistent 
statements,  230. 

CREDITOR: 

provisions  of  Mercantile  Law  Amendment  Act,  1856,  as  to  the 

limitation  of  actions  by,  342. 
proceedings  by  judgment,  for  attaching  debts  due  from  thurd  per. 
sons  to  debtor,  264^270.    See  Judgment  Cbeditob. 

CRIMINAL : 

proceedings,  C.  L.  P.  A.,  1852,  s.  148,  as  to  error,  inapplicable 

to,  127. 
prosecution,  witness  may  refuse  to  give  answers  tending  to  expose 

him  to,  234. 

CRIMINAL  CONVERSATION: 
action  for,  abolished,  198,  n. 

CROSS  DEMURRERS,  beginning  argument  on,  85,  218,  Addenda, 

CROSS-EXAMINATION  OF  WITNESS: 

as  to  former  inconsistent  statements,  281,  232. 
when  statements  are  in  writing,  232. 

provisions  apply  to  all  courts  of  civil  judicature  in  England  and 
Ireland,  298. 

CROWN  DEBTS : 

new  enactment  as  to,  505,  n. 

CROWN  SUITS,  &c.  ACT,  1865.. 505,  n.,  508. 

DAMAGES: 

indorsement  of,  on  writ  and  copy  not  necessary,  7. 

ultra,  replication  of,  to  plea  of  payment  into  court,  75. 

on  judgment  by  default  to  be  ascertained  by  Master,  87. 

in  what  cases  such  reference  has  been  made,  87. 

judgment  for,  88. 

judgment  for  money  demands  to  be  without  distinction  between 

debt  and  damages,  88. 
jury  no  right  to  consider  coats  in  awarding,  823. 
rules  as  to  setting  off,  369. 

DATE : 

of  writ  of  summons,  4. 
of  writ  of  summons,  alteration  ol^  8. 
pleadings  to  be  dated  as  of  time  of  pleading,  56. 
Ske  Time. 


DAY: 

costs  of  the,  for  not  proceeding  to  triali  91 »  868. 
clear,  what,  891. 

DEATH:  iSp«  Abatement. 

of  parties,  proceedings  to  compel  the  continuance  or  abandon- 
ment of  action  in  case  of,  287,  288. 
effect  of,  on  proceedings  in  action,  115. 
of  plaintiff  since  trial,  motion  for  new  trial  in  case  of,  240. 
during  proceedings  in  error,  see  Error. 
revival  of  judgment  in  case  of,  112. 
of  parties  in  ejectment,  154.    See  Ejectment* 
of  plaintiff,  taking  money  out  of  court  in  case  of,  74. 
of  tenant  in  possession,  service  of  writ  of  ejectment  in  case  of, 

142. 
order  for  examination  of  a  witness  at  the  point  of,  247* 

DEBT:  see  Crown  Debts. 

|ind  costs,  indorsement  of,  on  writ  and  copy,  6. 
the  same  in  action  for  debt  under  202..  .7. 
and  damages,  judgment  for,  86. 
statement  of,  in  affidavits,  eee  Affidavit. 
denial  of,  may  be  pleaded  without  leave,  82. 
examinJSon  of  judgment  debtor  as  to,  due  to  him,  264. 
attachment  of,  due  to  judgment  debtor,  and  proceedings  thereon, 
264 — 267.    See  Attachment — Judgment. 

DEBT-ATTACHMENT  BOOK: 
to  be  kept  by  Master,  269. 

DEBTOR : 

proceedings  by  judgement  creditor  to  attach  debts  due  to,  265 — 
270.   See  Creditor — Judgment  Creditor — Joint  Debtor. 

DECLARATION :  eee  Pleading. 
time  to  declare,  55,  59. 
side-bar  rule  for,  not  granted,  849. 
notice  to  declare,  65, 
title  of,  56. 
date  of,  56. 
delivery  of,  55, 
commencement  of,  59. 
commencement  after  plea  in  abatement,  63. 
conclusion  of,  60. 

forms  of,  in  contract  and  tort,  196 — 199. 
venue  in,  60—62,  429.    And  tee  Venue. 
parties  in,  62, 
their  number,  8rc.,  63. 
their  character,  how  described,  68. 
misnomer  in,  62. 
amendment  of,  62,  6Z. 
when  may  be  filed,  34. 

filing,  upon  non>appearance  to  writ  not  specially  indorsed,  84. 
indorsements  on,  in  such  case,  84. 
where  writ  is  specially  indorsed  and  some  defendants  only  appear, 

87. 
traverse  of,  77. 
for  libel  and  slander,  64. 
counts  of,  for  claims  by  husband  in  his  own  right  when  wife  joins, 

47. 
in  what  it  must  correspond  with  writ,  62. 
pleas  to,  where  framed  for  breach  of  contract  or  wrong,  76. 
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DECLAKATlOS^<a»ibme4L 

application  for  inspection  of  docamcnta  before,  254,  ■• 

delivery  of  interrogatories  with  the,  257,  and  n. 

claim  in,  of  a  writ  of  maniiamns,  270. 

allegations  therein,  271. 

ID  lieu  of  affidavit  or  deposition  by  persons  entertaining  cooscicn- 

tious  objections  to  oaths,  229. 
form  of,  in  proceedings  under  Bills  of  Exchange  Act»  461. 
form  of,  in  proceedings  against  garnishee,  461. 

DEEDS : 

profert  of.  minecessarTt  57. 

form  of  plea,  in  deoial  of  making  (Sehed.  B.,  Now  38),  200. 

what,  must  be  attested,  234, 236. 

DEFAMATION: 

how  to  declare  in  actions  for,  64. 
form  of  count  for  (Sched.  B.,  No.  32),  199. 
paying  money  into  court  in  actions  for,  in  newspapers,  &c.,  70, 
73,  Addenda. 

DEFAULT:  sw  Judombitt— Notice — Indorsembnt. 

DEFECTS:  • 

in  proceedings,  amendment  of,  176}  290,  324. 
of  form,  tee  Form. 

DEFENCES:  ue  Equitable  Defences. 
plea  of  equitable,  allowed,  278—283. 
of  loss  of  negotiable  instrument  not  to  be  set  up,  286. 
arising  after  actions  brought  may  be  pleaded,  68,  434. 
in  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
affidavit  of,  for  leave  to  appear,  330. 

DEFENDANTS:  «e«  Parties. 

must  be  named  in  writ  of  summons,  3. 

service  on,  10, 11. 

residing  out  of  the  jurisdiction,  16. 

when  foreigners,  27. 

appearance  by,  tee  Appearance. 

nonjoinder  and  misjoinder  of,  tee  Joinder. 

death  of,  tee  Abatement. 

right  of  set-off  in  cases  of  misjoinder  of  plainti£Gi,  313. 

DELAY: 

pleadings  for,  53. 

remedy  where  notice  of  special  jury  is  given  for,  99. 

DELIVERY: 

of  specific  chattel,  in  action  for  its  detention,  278. 

of  possession  of  lands  or  tenements  in  pursuance  of  award,  215. 

of  goods  sold,  specific,  337. 

DEMAND : 

as  to  whether  writ  has  issued  by  authority  of  attorney,  5. 
of  plea  abolished,  65. 
notice,  to  plead  is  in  lieu  of,  66. 
particulars  of,  we  Particulars^Crbdit. 

DEMURRAGE. 

form  of  count  for  (Sehed.  B.,  No.  14),  197. 
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DEMURRER:  te$  Pleading— Cross  Demurrers. 
rules  as  to,  350. 
judgment  on,  to  be  given  according  to  the  very  right  of  the  cause, 

62. 
demurring  and  pleading  together,  79. 
aiBdavit  for,  if  required,  79. 
no  pleadings  insufficient  for  defects  which  could  heretofore  only 

be  objected  to  by  special,  52. 
form  of,  83. 
marginal  note  to,  8^ 
may  be  amended,  84. 
frivolous,  may  be  set  aside,  84. 
joinder  in,  84,  350. 
demurrer  books,  84,  350. 
setting  down  for  argument,  84,  85, 850. 
amendment  after  judgment  given,  not  allowed)  8^. 
to  pleading  for  want  of  equity,  278. 

DENIAL: 

of  contract,  or  debt  may  be  pleaded  without  leave,  82. 

that  property  is  plaintiff^s,  82. 

form  of  pleas  of  denial  of  debt,  &c.,  200. 

rules  as  to  pleas  of,  429, 430, 432,  433. 

DE  NOVO : 

award  of  trial,  435.    See  Error — New  Trial. 

DEPOSITIONS : 

on  interrogatories,  rules  as  to,  359.    See  Imterrooatoriks. 

DEPOSITIONS  OF  WITNESSES:  Me  Affidavit. 

taking  down  and  returning  where  examination  of  a  witness,  who 

refuses  to  make  an  affidavit,  is  ordered,  248. 
to  be  returned  to  the  master's  office,  262. 

DESCRIPTION  : 

of  tenants  in  possession  and  premises  in  ejectment,  139. 

DETAINER : 

of  prisoner  in  execution,  ue  Execution. 

DETENTION : 

form  of  count  for,  199. 
form  of  conclusion  of  declaration  for,  60. 
of  chattels,  in  action  for,  execution  may  issue  for  their  return,  273. 
See  Chattels — Detinue. 

DETINUE : 

payment  into  court  in,  71,  72, 316.    See  Detention. 

plea  in  of  ncn  detinet  may  be  pleaded  with  other  pleas  without 

leave,  82. 
operation  of  plea,  432. 
costs  in,  322. 

form  of  writ  of  execution  for  return  of  a  specific  chattel,  456. 
as  to  joinder  of  count  in  with  trover,  48, 428. 

DIFFERENCES : 

stay  of  proceedings  in  case  of  reference  of,  to  arbitration,  210, 

DIRECTIONS : 

to  the  Masters,  of  H.T.  1853.. 466. 

DISCHARGE :  tee  Insolvent  Act — Execution. 
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DISCONTINUANCE: 

by  plaiDtiff  after  plea  pleaded,  855. 
by  plaintiff  in  error,  m#  Ekror. 
in  ejectment,  158.    See  Ejectment. 
rules  aa  to,  855. 

DISCOVERY : 

introductory  obserrationB,  xvt. 

of  documents,  application  for,  by  affidavit,  and  order  thereon, 

249.    51m  Affidavit. 
provisions  for,  in  aid  of  statutory  provisions  for  inspection,  250. 
document  must  be  in  possession  or  power  of  opposite  party,  250. 
and  must  relate  to  matter  in  dispute,  250. 
and  applicant  must  be  entitled  to  its  production  for  discovery  or 

otherwise,  250. 
right  to,  limited  by  right  to  inspection,  250.    See  Inspection. 
power  to  pahies,  by  order  of  the  court  or  a  judge,  to  deliver 
written  interrogatories  to  opposite  party  upon  any  matter  aa  to 
which  discovery  may  be  sought,  257. 
application  for  order  to  be  made  upon  affidavits  of  the  party 

proposing  to  interrogate,  and  his  attorney,  260. 
oral  examination  of  parties,  by  order  of  court  or  judge,  in  case 

of  omission  to  answer  written  interrogatories,  261. 
proceedings  on  such  rule  or  order,  262. 
depositions  upon  such  examinations  to  be  returned  to  the 

Master's  Office,  262. 
examiner  may  make  special  report  to  the  court,  268. 
costs  of  rule  and  examination  to  be  in  the  discretion  of  the 
court,  268. 

DISCREDIT  OF  WITNESS : 

how  far  party  may  discredit  his  own  witness,  280. 

by  proof  of  previous  statements,  230. 

bv  proof  of  conviction  for  felony  or  misdemeanor,  288. 

above  provisions  apply  to  all  courts  of  civil  judicature  in  England 

and  Ireland,  229,  298. 
and  to  criminal  trials,  229. 

DISCRETION,  MATTER  OF : 

no  appeal  on  motion  for  new  trial  on,  241. 

DISPUTED  WRITING: 

comparison  of,  with  genuine,  285. 

DISTRAINT : 

of  defendant's  lands  and  chattels  in  defkult  of  returning  specific 
chattel  claimed,  278. 

DISTRESS  t 

proceedings  by  landlord  for  non-payment  of  rent  where  be  has 
a  right  of  re-entry  and  no  sufficient  distress  on  premises, 
161—165. 

DISTRIBUTIVELY : 

pleadings  to  be  construed,  75. 

DISTRINGAS : 

writ  ofy  to  compel  appearance,  or  for  outlawry,  abolished,  81. 
juratores,  abolished,  95. 

DIVERTING  WATER : 

form  of  count  for«  (Sched.  B.  No.  80),  199. 
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DOCUMENTS :  tee  Instrument. 

may  be  Mt  out  in  pleadings  without  oyer,  f  7« 

inspection  of,  857,  359.    See  Inspection  op  Documbrtb. 

inspection  of,  at  common  law,  67, 58. 

rules  as  to  admission  and  inspection  o^  857—859. 

under  14  &  15  Vict.  c.  99.. 58. 

admission  of,  101 — 104,  857—859.    See  Admission. 

order  for  production  of,  245,  485,  486. 

discovery  of,  mode  of  proceeding  for,  349.    See  Discovert. 

stamping,  at  the  trial,  236,  237. 

made  or  required  under  the  C.  L.  P.  Act,  1854^  exempted  from 

stamp  duty,  288. 
no  new  trial  to  be  granted  on  the  grounds  of  the  insufficiency  of 

the  stamp  on  any  document  received  in  evidence,  288. 
how  acts  to  be  cited  in,  186,  294.    See  Title. 

DOMINIONS  OF  HER  MAJESTY: 

what  parts  of,  are  not  "  beyond  seas,*'  848. 

DOUBLE  costs  disallowed,  481,  482. 

DOWER : 

writ  of  right  of  and  writ  of,  may  not  now  issue,  2. 
right  enforceable  under  such  writs  to  be  enforced  by  writ  of  sum- 
mons, 2,  817. 
indorsement  on  writ  of  intention  to  declare  in,  7,  818. 
mode  of  proceeding  in  action,  819. 

DRAWER  OF  BILL: 

comparison  of  indorsement  with  his  signature,  tee  Indorsement. 
against  acceptor,  form  of  count  by  (Sched.  B.,  No.  18),  197. 

DURATION : 

of  writs  of  execution,  109,  290. 
See  Unipormitt— -Time. 

DURHAM  AND  LANCASTER: 

Courts  of  Common  Pleas  of,  provisions  regulating,  182'^186,  292, 

298. 
provisions  relating  to  the  master*  of  the  superior  courts  to  apply 

to  the  prothonotary  of,  293. 
appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  for  new 

trials,  or  to  enter  verdicts  on  nonsuits,  293. 
provisions  of  C.  L.  P.  Act,  1860,  as  to  interpleader,  apply  to 

courts  of  C.  P.  of,  801,  802. 
and  of  Summary  Procedure  on  Bills  of  Exchange  Act,  833. 

DUTY :  tee  Stamp. 

action  for  mandamus  to  enforce  the  performance  of,  270. 

DWELLING  : 

meaning  of,  5. 

EJECTMENT :  tee  Real  Actions-^Land. 
introductory  observations,  xxi. 
rules  as  to,  380. 

other  causea  of  action  may  not  be  joined  in  suit  for,  48. 
to  be  brought  by  writ,  138. 
if  annual  value  less  than  20/.  may  be  brought  in  county  court, 

138,  n. 
to  whom  writ  it  to  be  directed,  188. 
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property  claimed  by,  to  be  described  with  reasonable  certaioty  in, 

188. 
want  of  reasonable  certainty  in,  cured  by  particulars,  146. 
actual  and  vacant  possession,  138. 
names  of  tenants  in  possession,  139. 
description  of  premises,  139. 
form,  teste  and  duration  of  writ  of,  139,  192. 
names  of  persons  claiming  title,  140. 
▼enue  is  local,  140. 
service  of  writ  of,  140. 

in  case  of  vacant  possession,  140. 

on  tenant  personally,  141. 

on  tenant's  wife  on  the  premises,  142. 

on  child,  servant  or  member  of  family  of  tenant,  142. 
service  of,  in  case  of  bankruptcy,  142. 

in  case  of  death  of  tenant,  142. 

where  tenant  a  lunatic,  14i2. 

on  joint  tenants,  142. 

on  several  tenants,  142. 

on  public  companies,  148. 

on  churchwardens,  &c.,  143. 
appearance  to,  by  persons  named  in,  143. 

by  person  not  named  in,  143. 
who  may  appear  and  defend,  143. 
affidavit  for  leave  to  appear  to,  144. 
in  what  cases  leave  granted,  144, 145. 
restitution  after  setting  aside  judgment  in,  145. 
appearance  and  defence  by  landlord  in,  145. 
notice  to  defend  for  part  only,  146. 
particulars  of  description  of  property,  146. 
defence  by  persons  not  in  possession,  146. 
judgment  for  default  of  appearance,  or  when  defence  is  limited 

to  part  only,  147. 
form  of  the  judgments  in  such  cases,  147,  193. 
the  like,  for  the  whole  property,  147. 
costs,  147. 

how  issue  is  made  up  where  an  appearance  is  entered,  147. 
form  of  issue  where  defence  is  for  the  whole  property,  147,  194. 
the  like,  for  part  only,  147>  193. 
venue  in  issue,  140,  147* 
special  case  may  be  stated  in,  148. 
trial  of  issue,  148. 

particulars  of  claim  to  be  annexed  to  record,  148. 
question  at  trial,  148. 
plea  of  not  guilty  distributable,  148. 
verdict  in,  148. 
form  of  verdict,  194. 
costs  of  issues,  148. 
several  issues,  149. 

verdict  where  title  has  expired  before  trial,  149. 
each  defendant  in  defended  action  liable  for  tbe  whole  of  the 

plaintiff's  costs,  146,  Addenda, 
costs  in  case  of  nonsuit,  &c.,  436. 
trial  of,  may  be  ordered  to  take  place  in  any  county,  149. 
nonappearance  of  claimant  at  trial,  150. 
jury  may  give  a  special  verdict,  150. 

points  for  argument  must  be  delivered  to  judges  on  argument, 
150. 
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EJECTMENT— continued. 

amendment  of  special  verdict,  161. 

either  party  may  tender  a  bill  of  exceptions,  150. 

judgment  and  execution  upon  finding  for  claimant,  151. 

judgment  and  execution  on  finding  for  defendant,  151,  152. 

execution  for  recovery  of  possession  and  costs  may  be  joint  or 

separate,  152. 
preparation  of  writs  of  execution,  152. 

entry  of  judgment  en  the  roll  unnecessary  for  purposes  of  exe- 
cution, 159. 
effect  of  judgment,  159,  160. 

defence  by  joint  tenants,  tenants  in  common  or  coparceners,  152. 
trial  and  judgment  against,  153. 
actual  ouster,  153. 

action  not  to  abate  on  death  of  claimant  or  defendant,  153. 
proceedings  on  death  before  trial,  where  right  survives,  154. 
the  like  where  right  does  not  survive,  154. 
death  of  one  of  several  claimants  after  verdict,  155. 
death  of  claimant  where  right  does  not  survive,  155. 
death  of  one  of  several  joint  defendants  before  or  after  judgment, 

156. 
death  of  all  the  defendants  in,  before  trial,  156. 
death  of  all  the  defendants  in,  after  verdict,  156. 
death  of  defendant  before  trial  who  defends  separately  for  part 

only,  156. 
death  of  defendant  defending  separately  for  property  in  respect  of 

which  others  also  defend,  157. 
claimant  may  discontinue  by  notice,  157. 
form  of  notice  of  discontinuance,  157,  195. 
discontinuaance  of,  by  one  of  several  claimants,  157. 
judgment  for  not  proceeding  to  trial  after  notice,  158. 
form  of  judgment,  158,  195. 
defendant  may  by  notice  confess  action  of,  158. 
form  of  judgment  after  confession,  158,  195. 
confession  by  one  of  several  defendants  defending  separately  for 

part  only,  158. 
confession  by  one  of  several  defendants  defending  for  the  same 

property,  159. 
error  and'  bail  in  error,  160. 
tenant,  on  being  served  with  writ  of,  to  give  notice  to  landlord, 

161. 
in  what  cases  notice  to  be  given,  161. 
proceedings  in,  by  landlord,  for  non-payment  of  rent,  161. 
m  what  cases  applicable,  163. 
demand  of  rent  not  necessary,  163. 

only  sustainable  where  no  sufficient  distress  on  premises,  163. 
proof  necessary  in  case  of  judgment  by  default,  164. 
proof  where  defendant  goes  to  trial,  164. 
lessee  proceeding  in  equity  not  to  have  injunction  or  relief 

without  payment  of  rent  and  costs,  165. 
but  tenant  paying  all  rent  with  costs,  proceedings  to  cease,  165. 
how  rent  to  be  calculated  in  such  case,  166. 
by  landlord  against  tenant  holding  over  after  expiration  of  term 

or  determination  of  tenancy  by  notice  to  quit,  166. 
in  what  cases  ^applicable,  167. 

term  must  have  expired  or  been  determined  before  bringing,  167. 
demand  of  possession  necessary,  and  service  thereof,  168. 
proceedings  for  tenant  to  give  bail,  166. 
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if  tenant  neglects  to  give  bail,  Arc,  landlord  may  sign  judgment, 

167. 169. 
form  of  judgment  for  landlord,  195. 
eosti,  169. 
on  trial  of,  between  landlord  and  tenant,  jury  to  give  damages  for 

mesne  profits,  169. 
judge  not  to  stay  execution,  except  by  consent,  on  tenant  finding 

security,  but  bail  in  error  to  discharge  such  surety,  170. 
recognizances  of  bail  in  error,  how  to  be  taken,  170, 171. 
landlord  to  recover  possession  of  lands  situated  otherwise  than  in 

London  or  Middlesex,  &c.,  after  service  of  writ,  &c.,  171. 
form  of  writ  in  such  cases,  171. 
by  mortgagee  against  mortgagor,  172. 
court  may  compel  mortgagee  to  reconvey,  on  rendering  principal 

and  costs,  173,  174. 
not  where  right  of  redemption  is  in  controversy,  174. 
jurisdiction  of  courts  and  judses  in,  174. 
claimant  in  second  action  o(  for  same  premises  against  same 

defendants,  mav  be  ordered  to  give  security  for  costs,  289. 
even  though  the  form  of  the  two  actions  is  not  the  same,  289. 
what  interrogatories  may  be  delivered  in,  258,  259. 
effect  of  death  of  claimant  in,  287,  288. 
forms  of  writ  of  execution  in,  422,  423. 
for  forfeiture   for  non-payment  of  rent,  or  non-insuring,  tee 

Rblibf. 

ELEGIT :  see  Fees. 

forms  of  on  judgments  and  orders  to  pay  money  and  costs,  407, 
416. 

EMBARRASS : 

pleadings  framed  to,  may  be  amended  or  struck  out,  52. 

ENFORCEMENT  OF  AWARDS  : 
proceedings  for,  207* 
within  period  for  setting  aside,  210. 

ENLARGEMENT  OF  TIME  FOR  MAKING  AWARDS: 

when  no  period  stated,  to  be  deemed  to  be  an  enlargement  for  one 

month,  213. 
power  to  enlarge  may  be  exercised  after  expiration  of  three  months 

from  the  appointment  of  the  arbitrator,  &c.y  214. 
power  to  enlai^e  is  discretionary,  215. 

ENTRY : 

of  pleadings  on  record  to  be  as  of  time  of  pleading,  56. 

of  proceedings  in  interpleader,  312.  ** 

of  causes  for  trial ;  and  in  London  and  Middlesex,  95,  864. 

of  satisfaction  on  roll,  rules  as  to,  373. 

of  satisfaction  on  judgments,  460. 

of  verdict  or  nonsuit,  see  Motion. 

EQUITABLE  DEFENCES : 

introductory  observations,  viii. 

power  to  plead  in  actions  at  law,  278. 

only  where  an  absolute  injunctioii  would  be  granted,  278. 

or  to  set  up  after  judgment  by  way  of  audUd  querent  283. 

replication  of  to  plea  of  defendant,  283. 

legal  defence  not  lost  by  pleading  mistakingly,  283. 

power  to  judge  to  strike  out,  283. 
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EQUITABLE  DEFENCES— conn'mieA 
example!  of,  278^284. 

tecident,  278. 

mistake,  279. 

fraud,  280,  Addenda. 

forfeiturea,  281. 
in  relation  to  principal  and  surety,  281. 
where  party  has  merely  an  equitable  interest,  282.- 
of  set.off,  282. 
of  exoneration,  282. 

equitable  replication  to  legal  plea  of  set-off,  284. 
may  be  pleaded  with  other  pleas  by  leave,  282. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  affidavit 
of,  880,  881. 

EQUITY,  COURTS  OP : 

must  still  be  resorted  to  in  certain  cases,  279 — 282.    See  Court 
or  Chancery. 

ERROR:  JM  Appeal. 

introductory  observations,  xxii. 

rules  of  practice  as  to,  870,  871. 

will  not  Ue  on  judgment  for  non-appearance,  where  writ  is  spe- 
cially indorsed,  SS,  880. 

will  lie  on  a  special  case,  50,  51,  288,  239,  311. 

but  not  on  a  special  case  stated  by  an  arbitrator  on  a  compulsory 
reference,  207,  239. 

proceedings  thereon,  238.    See  Special  Case — Judgment. 

to  be  brought  within  six  years  after  judgment  signed  or  entered 
on  recoil,  126. 

proviso  for  disabilities  in  case  of,  when  further  time  granted,  126. 

writ  of,  abolished,  127. 

a  step,  127. 

the  proceeding  given  by  C.  L.  P.  A.,  1852,  s.  148,  does  not  ex- 
tend to  criminal  proceedings,  127. 

where  a  change  of  parties  since  judgmefat,  127. 

in  what  cases,  127. 
error  in  law,  how  breughi,  127,  128. 

form  of  memorandum  of  error  in  law,  127,  128, 192. 

nasler  to  deliver  a  note  of  receipt  of  memorandum,  128. 

no  supersedeas  of  execution,  till  service  of  copy  of  note  and  of 
grounds  of,  128. 

on  insufficient  or  frivolous  statement  execution  may  issue  at  once, 
128. 

execution  on  judgment  not  to  be  stayed  by  proceedings  in,  ttnless 
sufficient  bail  given,  129. 

or  unless  court  or  judge  make  special  order,  129. 

in  what  cases,  129,  130. 

when  put  in,  1*^0. 

staying  execution  on,  130. 

proceedings  on  death  of  one  of  several  defendants,  137* 

the  like  upon  death  of  sole  defendant  or  of  all  the  defendants, 
137. 

by  suggestion  instead  of  assignment  of,  and  joinder  in,  131. 

form  of  suggestion,  131, 192. 

roll  to  be  made  up  and  suggestion  entered  by  plaintiff,  131. 

by  one  of  several  peiwoM  against  whom  judgment  has  been  given, 
132. 

form  of,  132. 
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error  in  law,  how  frroH^ft/— continued. 

judf^ment  roll  to  be  brought  into  court  instead  of  transcribed,  IS2. 

setting  down  for  argument,  133. 

notice  of  argument,  133. 

copies  of  proceedings  to  be  delivered  to  judges,  183. 

costs,  133,  435,  436. 

will  not  lie  for  error  in  judgment  with  respect  to  costs,  436. 

jurisdiction  of  court  of,  over  proceedings,  133. 

when  the  proceedings  will  be  quashed,  133,  134. 

court  of,  to  have  like  powers  with  court  below,  134. 

may  therefore  award  a  writ  of  inquiry  to  assess  damages,  or  re- 
pleader, 134. 
proeeedingt  in  error  in  fact,  134. 

form  of  memorandum  and  note  of  error  in  fact,  134, 135,  192. 

in  what  cases,  135. 

in  fact  does  not  lie  to  Exchequer  Chamber  or  House  of  Lords, 
135. 

unless  the  error  in  fact  so  appear  on  the  record  as  to  constitute 
error  in  law,  135. 

is  a  step,  135. 

bail  in  case  of,  135. 

affidavit,  135. 

plaintiff  in  error  may  discontinue  proceedings  and  proceed  on  the 
judgment,  135. 

defendant  may  confess,  and  consent  to  reversal  of  judgment  in, 
136. 

effect  of  death  of  parties  on  proceedings  in,  287t  288. 

death  of  plaintiff  in,  no  abatement  of,  136. 

nor  death  of  defendant  in,  137. 

death  of  one  of  several  plaintiffs  in  error,  136. 

the  like  as  to  one  plaintiff  or  of  all  the  plaintiffs  in  error,  136. . 

marriage  not  to  abate,  138. 

death  of  either  party  between  verdict  and  judgment  not  to  be 
alleged  for  error,  119. 

bail  in  error,  129,  379. 

bail  in  error  in  ejectment,  160, 170.    See  Eiectmbnt. 

upon  award  of  trial  de  novo,  244. 

if  judgment  affirmed  in  error.  Court  of  Error  may  adijudge  costs 
to  the  defendant  in  error,  244. 

may  not  be  brought  on  special  case  stated  by  arbitrator,  207,  239. 

and  quare  when  case  is  stated  with  some  only  of  several  de- 
fendants, 239. 

and  will  not  lie  on  judgment  signed  on  a  specially  endorsed  writ 
under  C.  L.  P.  A.,  1852,  s.  27.. 33,  127,  Addenda. 

nor  under  Bills  of  Exchange  Act  for  not  appearing,  329,  330. 

Courts  of,  to  be  Courts  of  Appeal,  241,  293. 

in  proceedings,  amendment  of,  290. 

ESTATE : 

form  of  count  for  price  of  (Sched.  B.,  No.  7),  196. 

EVADING  personal  service  of  writ,  11,  12, 16,  17. 

EVENT  OF  TRIAL: 

when  costs  to  abide,  244. 

EVIDENCE:   see  also  Proof— Party  who  beoiiis — Alterations 
IN  THE  Law  op  Evidence— Witnesses — ^Examination- 
Discovery. 
introductory  observations,  xv. 
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EVI DENCE— conf  m««<f . 

rules  as  to,  857 — 359. 

of  renewal  of  writs  of  summonsi  9,  10. 

of  the  comtnencement  of  the  action,  10. 

what,  requisite  to  render  affidavit  made  before  consul  admissiblef 

80. 
of  writs  of  execution,  109. 
of  service  of  notice  to  produce,  104. 
of  admission  of  documents,  104. 
affirmation  instead  of  oath  in  certain  cases,  229. 
penalty  for  making  false  statements,  230. 
now  far  party  may  discredit  his  own  witness,  230. 
the  par^  may  not  give  general  evidence  to  impeach  his  credit, 

230. 
but  may,  by  leave  of  judge,  contradict  him  or  prove  contradictory 

statements,  230. 
proof  of  contradictory  statement  of  adverse  witness,  231,  232. 
cross-examination  as  to  previous  statements  in  writing,  232. 
proof  of  previous  conviction  of  a  witness,  233. 
attesting  witness  need   not  be  called  except  where  attestation 

requisite  to  the  validity  of  tlie  instrument,  234. 
comparison  of  disputed  writing,  235,  236. 
provision  for  stamping  documents  at  the  trial,  236. 

on  payment  ot  duty  and  penalty,  and  additional  penalty  of  1/., 
documents  to  be  admissible,  237. 
no  new  trial  to  be  granted  by  reason  of  the  ruling  of  any  judge 

that  the  stamp  is  sufficient  or  does  not  require  a  stamp,  238. 
extension  of  preceding  provisions  to  all  courts  of  civil  judicature 

in  England  and  Ireland,  293,  294. 
verdict  of  judge  on  issues  of  fact, not  to  be  questioned  on  the 

ground  of  being  against  the  weight  of  evidence,  204. 
no  appeal  to  be  allowed  on  motion  for  new  trial  on  the  ground 

that  verdict  against  the  weight  of  evidence,  241. 
when  new  trial  granted  on  the  ground  that  verdict  against,  costs 

to  abide  the  event,  244. 
power  to  court  or  judge,  upon  hearing  any  motion  or  summons, 

to  direct  the  oral  examination  of  witnesses,  245. 
proceedings  before  and  upon  such  examination,  246 — 248. 
punishment  for  giving  false,  under  C.  L.  P.  Act,  1854.. 230,  286. 
process  to  compel  the  attendance  of  witnesses  out  of  the  juris- 
diction, to  give,  487. 
entries  of  record  of  proceedings  in  interpleader  to  be,  312. 

EXAMINATION  : 

of  judgment  debtor,  as  to  debts  due  to  him,  264. 
of  witnesses,  viva  voce^  upon  the  hearing  of  any  motion  or  sum- 
mons, 245. 
proceedings  before  and  upon  such  examination,  246 — 248. 
act  enabling  courts  of  law  to  order  examination  of  witnesses  on 

interrogatories  or  otherwise  applied,  246 — 248. 
the  act  1  Will.  4,  c.  22,  ss.  4,  5,  9,  10.  .246— 248. 
.of  person  who  refuses  to  make  an  affidavit,  248. 

proceedings  upon  order  for  examination,  249. 
of  parties  in  case  of  omission  to  answer  written  interrogatories, 
261. 
depositions  upon  such  examinations  to  be  returned  to  the 

master's  office,  262. 
special  report  of  examiner  thereon,  263. 
costs  of  rule  and  examination  to  be  In  the  discretion  of  the 
court,  263. 
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EXAMINATION  OF  WITNESSES  AT  THE  TRIAL:  «e#«<ETi. 

obnce"  and  "  Witnesses.'* 

EXAMINER  OF  WITNESSES: 

to  make  a  special  report  to  the  coart,  if  required,  26S. 

EXCHEQUER,  COURT  OF,  REVENUE  SIDE: 

titles  of  statutes  and  rules  regulating  practice  and  procedure  in, 
608. 

EXCHEQUER  CHAMBER : 

a  court  of  appeal  for  the  purposes  of  the  C.  L«  P.  Acts,  241. 
bringing  judgment  roll  into,  182. 

EXECUTION  :  tee  Imterfleader — Writs  of  Executioit. 
introductory  observations,  xxti. 
rules  as  to,  370,  371. 
writ  of,  to  be  registered,  497. 
mode  of  registering,  497. 
not  to  aiTect  lands,  until  they  are  actually  delivered  in  execution, 

60S. 

may  then  be  registered,  508. 
mode  of  registering,  606. 

and  the  Court  of  Chancery  may  on  petition  order  a  sale  of 
the  lands,  606. 
may  issue  upon  judgment  for  nonappearance  where  the  writ  is 

specially  indorsed,  33. 
against  one  or  more  of  sereral  defendants  in  the  like  case,  37. 
so  upon  judgrment  for  nonappearance  where  writ  is  not  indorsed 

in  the  special  form,  34. 
afker  trial,  in  fourteen  days,  106. 
but  final  judgment  must  be  signed  before  issuing,  107. 
staying  or  expediting  application  for,  106. 
in  what  cases  stayed,  IONS, 
certificate  for,  when  granted,  107. 
for  immediate,  107. 
speedy,  what,  107. 
on  judge's  order,  107. 
after  award,  107. 

may  issue  within  six  years  from  judgment  without  tei.  fa.  or  re- 
vival of  judgment,  111. 
as  to  proceedings  for,  when  revival  of  a  judgment  is  necessary, 

112,  and  §ee  Revival. 
expenses  of,  107. 

fees  and  poundage  on  a  Jt.  /a.,  108. 
fees  on  a  eo.  to,,  108. 
poundage  on  an  eUgU,  108. 
who  to  pay,  109. 
extortion  by  sheriff',  108. 
duration  of,  to  remain  in  force  for  one  year,  and  to  be  renewed  if 

necessary,  109,  290. 
evidence  of  renewal,  109. 
writs  of,  ground,  abolished,  107* 
so  habeat  corput  ad  ta,  to  charge  defendant  in,  111. 
may  issue  at  once  into  any  county,  107. 

direction  of,  in  counties  palatine  to  be  directed  to  sheriff  thereof,  107. 
sheriff  or  gaoler  may  by  order  of  attorney  discharge  prisoner 

from,  110. 
unless  notice  is  given  to  the  contrary,  1 10. 
but  such  discharge  does  not  satisfy  debt,  110. 
unless  made  by  authority  of  creditor,  110. 
attorney  not  justified  in  discharging  without  consent  of  dient,  110. 
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EXECUTION— cM/foMMT. 

proceediDgt  for  charging  in  execution  penons  already  in  priaon  of 

court,  111. 
such  penons  may  be  charged  in,  by  Judgea'  order  upon  affidavit, 

111* 
auperaedeas  of,  for  not  declaring,  111. 
aupersedeaa  of,  by  proceedings  in  error,  128. 
Btaying,  in  case  of,  128 — 130. 

in  ejectment  for  claimant,  151, 152,  and  m  Ejectment. 
for  defendant's  costs,  152. 
separate  writs  for,  152. 

formal  entry  of  judgment  on  the  roll  unneceaiary  for,  159. 
return  of  writ  of,  109. 
after  judgment  for  a  mandamua,  272. 
writa  of,  to  fix  bail,  Me  Bail. 
in  actions  by  or  againat  husband  and  wife,  122. 
aetting  aside  in  proceedings  under  Summary  Procedure  on  Billi 

of  Exchange  Act,  381. 

Bff  atiaehwiini  tf  debti  :  tee  Attachment. 

court  or  judge  may  order  oral  examination  of  the  judgment 
debtor,  aa  to  debts  due  to  him,  264. 
mode  of  conducting  examination,  264,  265. 
judge  may,  on  application  of  judgment  creditor,  order  the  attach- 
ment of  debts  in  hands  of  debtor,  265. 
and  may  order  c^rnishee  to  show  cause  why  he  should  not 
pay  the  debt  to  the  judgment  creditor,  265. 
aerrice  of  order  for  attachment  or  notice  to  bind  auch  debts,  267. 
if  garnishee  doea  not  pay  or  dispute  the  debt,  judge  may  order 

execution  to  issue,  268. 
aa  to  the  discretion  of  the  judge  io  interferci  and  proceedings 

where  a  lien  is  claimed,  tee  Attachment. 
if  liability  disputed,  garnishee  may  be  sued  by  judgment  creditor, 

268. 
payment  by  gamiahee  to  be  a  valid  discharge  for  him,  269. 
attachment  books  to  be  kept  by  the  masters  of  the  courts,  269, 
270. 
copies  of  entries  therein  may  be  taken  on  application,  270. 
coats  of  application  for  attachment  and  proceedings  to  be  in  the 

discretion  of  the  court  or  judge,  270. 
forms  of  proceedinga  under  C  L.  P.  Act,  1854.  •449— 457* 

Stay  qf: 
notice  of  appeal  to  be,  if  bail  given,  242. 

Write  qf:  tee  Writ. 
to  fix  bail  may  be  tested  and  returnable  in  vacation,  286. 
for  specific  delivery  of  chattels^  278,    iSr^  Chattels. 
forms  of,  in  such  case,  456. 
when  not  to  prejudice  title  to  goods,  336. 
to  lands,  497,  498,505. 
forms  of.  899—426. 

EXECUTOR  AND  ADMINISTRATOR: 

counts  in  actions  hy,tee  Cause  of  Actiom. 

bow  described  in  declaration,  63. 

proceedings  to  continue  actiona  by  and  against,  on  death  of  par- 
ties, 117, 118. 

proceedings  against,  upon  a  judgment  of  assets  in  future,  286. 

suing  or  sued,  when  character  in  which  plaintiff  or  defendant  is 
stated  on  the  record  ia  not  in  issue,  429. 

piotected  againat  unregiftered  jndgmenta,  498. 
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EXHIBITS  mutt  be  specified  in  affidavits,  26. 

EXPENSES  of  witnesses  served  with  special  writs  of  subpoena,  488. 

EXPRESS  COLOUR  in  pleading  abolished,  67. 

EXTENT  of  C.  L.  P.  Acts,  tee  Act. 

of  Summary  Procedure  on  Bills  of  Exchange  Act,  883. 
of  Mercantile  Law  Amendment  Act,  1856.. 8i4. 

EXTORTION,  by  sheriff,  remedy  for,  108. 

FACT:  <«€  Special  Case— Questions. 

trial  by  jury  or  by  judj^e,  by  consent,  of  question  of,  relating  to 

any  particular  item  in  an  action  referred  to  arbitration.  207. 
trial  by  consent  of  questions  of,  by  jury,  without  pleadings  and 

form  of  issue,  49,  190. 
trial  by  consent  of  issues  of,  by  a  judge,  208. 

FALSE : 

affirmation,  punishment  for,  280,  286. 

evidence,  &c.,  under  C.  L.  P.  Act,  1 854,  punishment  for,  286. 

FALSE  IMPRISONMENT: 

form  of  count  for  (Sched.  B.,  No.  26),  198. 
payment  into  court  in  action  for,  not  allowed,  70. 

FEES: 

table  of,  under  Nisi  Prius  Officers  Act,  516. 
act  for  payment  of,  by  stamps,  521. 

rules  made  thereunder,  525 — 581. 
on  Jf.  yb.,  CO.  to.  and  elegit,  108. 
to  counsel,  466. 
to  counsel's  clerks,  477. 
to  be  taken  by  Scotch  and  Irish  commissioners  of  affidavits,  485. 

FEIGNED  ISSUE,  tee  Issue. 

FELONY: 

proof  of  conviction  of  witness  for,  may  be  given  by  the  opposite 

party.  288. 
form  of  certificate  for  that  purpose,  233. 
plea  of  puis  darrein  continuance  of,  485. 

FEME  COVERT:  <m  Husband  and  Wife. 

FIAT: 

Her  Majesty's,  required  for  prosecution  of  petition  of  right,  490. 
being  obtained,  proceedings  thereupon,  491. 

FI.  FA :  tee  Fees. 

when  writ  of,  will  not  prejudice  title  to  goods,  836. 
form  of:  on  judgment  for  plaintiff,  399. 

on  judgment  for  defendant,  400. 

on  rule  for  payment  of  money,  401. 

on  rule  for  payment  of  money  and  costs,  401. 

on  rule  for  payment  of  costs,  402. 

on  judgment  of  inferior  court,  403. 

on  rule  for  payment  of  money  made  in  an  inferior  court  and 
removed,  404. 

the  same  with  costs,  405. 

in  ejectment  for  costs,  424. 

against  ganiishee,  449,  458. 

FILING  AFFIDAVITS,  26. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  830|  331. 
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FINAL  JUDGMENT :  tee  Judgment. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  829. 

FINDING,  statement  of,  in  pleading,  61. 

FINES:  tee  Copyhold  Fines. 

FIRE:  M«  Insurance. 

FIRM :  tee  Attorney. 

FISHERY: 

form  of  count  for  use  of  (Sched.  B.,  No.  10),  196. 

FORCE  AND  ARMS,  unnecessary  to  be  stated  in  pleading,  51. 

FOREIGN  ATTACHMENT,  plea  of,  in  Lord  Mayor's  Court,  268. 

FOREIGN  COUNTRIES : 

law  of,  act  to  ascertain,  502. 

case  may  be  remitted  by  superior  courts  to  court  of,  to  ascertain 

law  of,  502. 
opinion  of  courts  of,  when  certified  to  be  deemed  record  of  such 

opinion,  503. 
application  of  opinion  as  to  law  of,  508. 
opinion  of  courts  of,  on  case  remitted  by  superior  courts,  503. 

FOREIGN  LAW,  ascertainment  of,  502. 

FOREIGNER : 

residing  out  of  jurisdiction,  how  sued,  27. 

FORFEITURE:  tetf  Relief— Tenant. 

relief  against,  for  non-payment  of  rent,  and  non-insuring,  295, 

296. 
relief  against  by  courts  of  equity,  281. 

FORGERY  of  consul's  signature  to  affidavit,  SO. 

FORM: 

schedules  of  forms  of  proceedings  under  the  C.  L.  P.  Act,  1852, 
186-202. 

schedules  of  forms  of  proceedings  under  the  Summary  Procedure 
on  Bills  of  Exchange  Act,  1855.. 334,  335.— 5fe  Bills  of  Ex- 
change. 

schedule  of  forms  under  rules  of  Hil.  Term,  1853. .  893—425. 

schedule  of  forms  of  proceedings  under  C.  L.  P.  Act,  1854 ••489 
—457 

of  writ  of  summons,  1,  2. 

of  action  unnecessary  to  be  mentioned  in  writ,  8. 

of  action  practically  abolished,  48. 

of  affidavits,  tee  Affidavit. 

of  pleadings,  examples  of,  86,  196. 

of  common  counts,  196,  197. 

of  pleas,  &c.,  199,  200. 

of  addressing  writs  and  notices  to  sheriffs,  479. 

of  appeal,  242. 

power  to  the  jud{^  to  issue  forms  of  proceedings,  291. 

defect  of,  not  ground  for  arrest  of  judgment,  393. 

of  pleading  in  Sched«  B.  of  C.  L.  P.  Act,  1852,  to  be  sufficient, 
86. 

of  solemn  affirmation  or  declaration,  instead  of  oath  in  certain 
cases,  229 

of  indorsement  on  petition  of  right,  490,496. 

of  notice  under,  490,  496b 

of  appearance  under,  491,  496. 


574 

TORM—coniimted, 

of  judgment  on,  492. 

of  certificate  of  judgment  ooy  403,  496* 

FRAUD : 

relief  againsty  in  courts  of  equity,  280,  Addenda, 

FREEBENCH : 

indorsement  on  writ  of  intention  to  declare  in,  7- 

FREIGHT: 

form  of  count  for  (Sched.  B.  No.  18),  197. 

FRIVOLOUS  FLEAS :  m  Plbadiho. 

GAOLER : 

or  sheriff  may  discharge  prisoner  in  ezecutioa  by  aiithoriQr  of  at- 
torney in  Uie  cause,  110« 

GARNISHEE :  see  Attachment. 

attachment  of  debts  owing  or  accruing  from,  to  Judgment  debtor, 

268. 
service  of  order  or  notice  of  attachment,  to  bind  debts  in  the 

hands  of,  267. 
proceedings  to  levy  amount  doe  from,  to  judgment  debtor,  268. 
may  be  sued  by  judgment  creditor  if  he  disputes  hit  liability^ 

268. 
as  to  refusal  of  writ  against,  269. 

payment  by,  or  execution  levied  upon,  to  discharge  him,  269. 
order  cannot  be  reviewed  in  Court  of  Admiralty,  269. 
as  to  proceedings  where  a  lien  is  claimed  on  debt  sought  to  be 

attached,  819. 
forms  of  proceedings  under  C.  L.  P.  Act,  1884.  .449—454. 

GAZETTE  (LONDON) : 

publication  in,  of  order  extending  acts  to  courts  of  record,  298, 

294. 
of  tables  of  fees  to  be  collected  under  the  Nisi  Priua  Officer's 

Act,  610. 

GENERAL: 

evidence  to  impeach  credit  of  a  party's  own  witness  inadmissible, 

280. 
issue,  forms  of  pleas  of,  in  contract  and  tort,  199,  200. 

See  Pleadinq. 
issue  by  statute,  how  pleaded,  438,  484. 
issue,  plea  of,  disallowed  in  local  and  personal  acts,  481. 
rules,  power  of  judges  to  make,  see  Rules. 

GENERAL  RULES  :  see  Rules. 

GENUINE  WRITINGS; 

comparison  of,  with  disputed,  may  be  made  by  witnessw,  286. 

GOODS  :  see  Sale — Chattels. 

title  to,  when  not  prejudiced  by  writs  of  execution  against  debtor, 

SS6, 
sold,  specific  delivery  of,  887. 
sold,  form  of  counts  for  (Sched.  B.,  No.  1),  196 
hire  of,  form  of  count  for  (Sched.  B.,  12),  197. 
affidavits  in  relation  to  actions  for  sale  of,  see  Avfidatit. 

GOODWILL: 

of  a  business,  form  of  count  for  (Sched.  B.,  No.  8),  196. 
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GROUND : 

writs  abolished,  107. 

of  error,  128. 

of  motions  to  be  stated  in  rule  nisi  for  new  trial»  or  to  enter  a 

verdict  or  nonsuit,  239. 
what  statement  of,  sufficient,  239. 
when  court  will  be  bound  by  the  terms  of  the  rule  nisi,  24iO. 

GUARANTEE : 

provisions  of  Merc.  Law  Amend.  Act,  1856,  in  relation  to,  889. 

consideration  for,  need  not  appear  in  writing,  339. 

to  or  for  a  firm,  except  in  special  cases  to  cease  on  change  in  the 

firm,  839. 
right  of  surety  discharging,  to  an  assignment  of  creditor's  secu- 
rities, 8iO. 

GUARDIAN : 

must  be  appointed  for  infant  defendant,  before  signing  judgment 

by  default,  32. 
prosecution  or  defence  by,  for  infant,  354. 

See  Special  Admission. 


HABEAS  CORPORA  JURATORUM: 

entry  of,  abolished,  95. 

HABEAS  CORPUS : 

ad  taiHfaeiendum,  writ  of,  need  not  be  sued  out  to  oharge  a  pri- 
soner in  execution,  ill. 

HABERE  FACIAS: 

form  of  writ  of,  in  ejectment,  422. 
form  of  writ  of,  in  ejectment,  and  fi.  fa.  for  ooeta,  423. 
form  of  such  writ  on  a  rule  to  deliver  land  pursuant  to  award, 
446. 

HANDWRITING: 

comparison  of  disputed  with  genuine,  may  be  made  bywitnuissi 
23S. 

HEIRS  protected  against  unregistered  judgments,  498—300. 

HIGH  CONSTABLE: 

service  of  writ  of  summoni  on,  11* 

HIRE:  Me  Goods. 

HOLDING  OVER: 

after  expiration  of  tenui  cjeotment  by  landlord  in  case  of,  166. 

HOLIDAYS : 

rules  as  to,  891,  392. 

HOME  PORT: 

what  is,  with  reference  to  repairs  of  ships,  341. 

HOSTILE  WITNESS: 

how  far  a  party  may  discredit,  when  his  own,  230,  281. 

HOUSE  AND  LAND: 

form  of  count  for  use  of  (Sched.  B.,  No.  9),  196. 

HOUSE  OF  LORDS : 

a  court  of  appeal  for  die  purpose  of  the  G.  L.  P.  ActSi  24S. 
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HUSBAND  AND  WIFE: 

claims  by,  may  be  joined  with  claims  in  right  of  husband,  47. 

action  by,  in  right  of  wife  survives  to  wife,  116. 

execution  by  husband  on  judgment  for  or  against  wife,  122. 

marriage  not  to  abate  actions,  122. 

in  case  of  bankruptcy  of  husband,  128. 

disability  from  being  feme  covert  in  proceedings  in  error,  I26L 


IDENTITY : 

of  witness  questioned  as  to  previous  conriction,  proof  of,  233.  ] 

IMMATERIAL  AVERMENTS: 

in  pleadings  may  be  omitted,  £1.    S«e  Plea di no. 

IMPEDIT:  M«  QuARE  Impedit. 

IMPOUNDING: 

bill  of  exchange  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act,  831. 

IMPRISONMENT: 

when  not  a  disability,  342.    See  False  Imprisonment. 

INCIPITUR  OF  PROCEEDINGS: 

to  be  made  before  signing  judgment,  106, 159, 190. 

INCONSISTENT  STATEMENT: 

proof  of,  by  adverse  witness,  230, 231. 
on  cross-examination,  232. 

when  statement  in  writing,  232. 

INDEBITATUS  COUNTS,  196, 197. 

INDEMNITY: 

to  be  given  against  claims  of  third  parties  where  loss  of  nego- 
tiable instrument  ordered  not  to  be  set  up,  236. 

INDICTMENT: 

for  making  false  affidavits  abroad,  30. 

INDORSEE: 

form  of  count  by,  against  indorser  (Sched.  B.,  No.  16),  197. 

INDORSEMENT: 

of  writ.  Me  Writ  op  Summons— Special  Indorsement — In- 
junction. 

on  writ,  in  contract  claiming  costs,  of  notice  that  if  judgment  be 
signed  for  default,  plaintiff  will,  without  summons,  apply  for 
costs,  460. 

by  judge  on  writ  of  plaintiff's  refusal  to  accept  tender,  7. 

omission  of,  on  writ  is  an  irregularity,  7. 

of  service  of  writ  of  summons,  10. 

on  declaration  filed  on  non-appearance  to  writ  not  specially  in- 
dorsed, 34. 

on  bill,  comparison  of  it  with  signature  of  drawer,  when  denied 
in  action  against  acceptor,  236. 

on  lease  of  minute  of  relief  granted,  298. 

on  writ  in  proceedings  under  Summary  Procedure  on  Bills  of 
Exchange  Act,  329, 334, 461.    See  Bills  op  Exchange. 

form  of,  of  verdicts  after  trial  under  a  writ  of  trial,  898. 

on  writ  of  notice  of  claim  of  writ  of  mandamus,  270. 

on  writ  of  application  for  writ  of  injunction,  275. 

form  of,  on  writ  claiming  injunction,  457. 

on  writ  of  summons  in  real  actions,  817* 
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INFANCY : 

plea  of,  may  be  joined  with  other  pleas  without  leave,  82. 
is  a  defence  on  the  merits,  84,  Addenda. 
disability  in  case  of,  in  proceedings  in  error,  126. 

INFANT: 

must  appear  by  guardian,  32, 1S5, 177, 32,  Addenda.  See  Special 
Admission. 

INFERENCES  OF  FACT: 

to  be  drawn  by  court  of  error  on  a  special  case,  238. 

INFERIOR  COURT: 

what  powers  of  amendment  are  inapplicable  in  case  of  trial  before 

judges  of,  177. 
jurisdiction  of,  in  real  actions  destroyed,  318. 

rules  as  to  causes  removed  from,  380. 
forms  of  writs  of  execution  on  judgments  of,  removed,  and  orders 
of,  404,405,  411—415,  420,  421. 

INFRINGEMENT  OF  PATENT: 

form  of  count  for,  199. 

inspection  of  machinery  in  action  for,  264. 

injunction  in  action  for,  276. 

IN  FUTURO : 

judgment  of  assets,  proceedings  upon,  286. 

INHABITANTS  OF  HUNDRED  OR  COUNTY: 
service  of  writ  on,  1 1. 

INJUNCTION  :  tee  Equitable  Defences. 

introductory  observations,  ix. 

claim  of  writ  of,  in  cases  of  breach  of  contract  or  other  injury, 
275. 

form  of  indorsement  on  writ  of  claim  of,  457. 

notice  on  writ  of  summons,  that  in  default  of  appearance  the 
plaintiff  may,  besides  proceeding  to  judgment  and  execution 
for  damages  and  costs,  apply  for  and  obtain  a  writ  of,  7,  276. 

proceedings  in  such  action,  276,  320. 

writ  of,  may  be  applied  for  in  any  stage  of  the  cause,  277. 

when  party  entitled  to,  275. 

against  a  corporation,  275,  821. 

in  respect  of  patents,  276. 

in  respect  of  trade  marks,  276,  Addenda, 

form  "of  writ,  276. 

costs  of,  276,320. 

must  command  payment  of  costs,  820. 

INJUNCTION  AND  ORDERS : 

for  staying  proceedings,  effect  of,  180. 

INLAND  BILLS, what,  841. 

INLAND  REVENUE : 
CommUeUmert  of: 
return  to,  of  monies  received  at  trials  on  account  of  stamp  duties 
and  penalties,  237. 
to  cause  documents  to  be  stamped,  237. 

Receiver'  General  rf: 
stamp  duties  and  penalties  to  be  paid  to,  by  officers  of  court,  237. 

INNUENDO: 

in  actions  for  libel  and  slander,  64. 
D.  C  C 
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INQUIRY: 

notice  of,  89.  M9. 

return  of  jary  on  writ  of,  86^. 

of  damages  before  master,  87. 

writ  of,  where  a  matter  of  calculation,  unnecemry,  87. 

proceedings  before  matter,  87,  88. 

coets  of  special  Jury  in  case  of,  97. 

as  to  debt  or  damages  where  British  subject  resident  abroad  baa 

not  been  serred  with  writ,  16 — 27. 
certifioite  to  deprive  of  cosU  at  trial  under  writ  of,  823. 

but  last  enactment  now  repealed,  322. 
form  of  writ  o^  in  proceedings  by  mandamus,  45& 

INSOLVENCY: 

of  plaintiff,  when  not  to  abate  action,  122, 123. 

form  of  plea,  123. 

plea  off  may  be  joined  with  other  pleas  witbout  lesTe,  82. 

INSOLVENT  ACT : 

dischaige  under,  may  be  pleaded  with  other  pleas  without  leave, 
82. 

INSPECTION  OF  DOCUMENTS :  See  Discctert. 
rules  as  to,  357—359. 

at  eomnum  taw,  250. 
party  requiring,  must  be  a  party  to,  or  make  title  under  party  to, 

instrument,  250, 251. 
is  granted  to  enable  party  to  frame  hb  pleading  or  support  his 

action  or  defence,  251. 
is  not  granted  to  enable  a  party  to  rebut  an  anticipated  case,  251. 
other  instances  of,  251, 252. 
document  must  be  under  control  of  the  party  against  whom  the 

application  ie  made,  252. 

muUr  the  14  &  15  Vict  c  99.  ,252, 253. 

decisions  under  that  act,  253. 
application  for,  before  declantion,  254,  n. 
under  other  statutes,  255. 
relaiiog  to  patents,  255. 

companies,  255. 

public,  parochial  and  corporation  books  and  court  rolls,  255. 
of  surreys  of  ship  in  foreign  port,  253. 
of  reports  made  to  railway  oompany  relating  to  an  accident,  254. 
by  agent,  256. 
by  accountant,  256. 
bv  expert,  256. 

place  for,  should  be  named,  256« ' 
answer  of  opposite  party  upon  application  for,  256. 
costs  of,  257. 
of  court  rolls,  254,  859. 

INSPECTION  OF  PREMISES  AND  CHATTELS: 

power  to  parties  to  apply  to  court  or  judge  for  order  for,  by  the 

jury,  himself,  or  witnesses,  263. 
terms  as  to  costs  and  odierwise  to  be  ruled  as  court  or  judge  may 

direct,  263. 
ssTing  of  provisions  of  the  C.  L.  P.  Act,  1852»  and  previous  acts, 

as  to  view,  263. 
application  of  existing  rules  to  C  L.  P.  Act,  1854.  .263. 
provisions  of  the  C.  L.  P.  Act,  1852,  as  to  obtaining  a  view,  100.  * 
and  of  the  Patent  Law  Amendmenl  Aet,  1852*  .204* 


INDBX.  579 

INSTRUMENTS: 

proof  of,  attesting  witnan  need  not  be  called  milcM  attestation 
necessary  to  its  validitv,  294. 
classes  of  cases  in  which  attestation  necessary,  235, 
power  to  stamp,  at  the  trial,  236^ 
m  actions  on  negotiable,  court  or  judge  may  otder  lose  at,  not  to 

be  set  up,  286. 
how  acto  to  be  cited  in,  186, 294^  827. 
See  DocuMBNTS. 

INSUFFICIENCY  OF  STAMP: 

duty  of  the  officer  of  the  court  to  call  the  attention  of  the  judge 
to,  286. 

INSURANCE: 

against  fire,  relief  for  forfeiture  for  breach  ot,  296. 

See  Relief. 
averment  of  interest  of  assured  in  actions  on  policies  of,  431. 

INTENTION : 

to  adduce  evidence,  ««e  Beoinnino  at  Trial. 
to  proceed,  notice  of,  892.    See  P&ocexdinos. 

INTEREST: 

when  it  may  be  included  in  special  indorsement,  82, 84. 

how  recovered  in  actions  under  Summary  Procedure  on  Bills  of 

Exchange  Act,  380. 
averment  of,  in  actions  on  policies  of  insurance,  481. 
court  of  error  may  allow,  488. 
so  also  court  of  appeal,  485,  462. 

IJTTERLOCUTORY: 

judgment,  86. 

entry  of,  on  record,  436. 

INTERPLEADER: 

introductory  observations,  xxv. 
appeals  under  C.  L.  P.  Act,  1864,  e.  34,  lie  in,  240* 
proceedingi  in,  under  C.  L,  P.  Act,  I860* .801. 

in  actions  claiming  money  or  goods  may  be  granted,  though  titles 

of  claimants  have  not  a  common  origin,  801. 
provisions  extend  to  C.  P.  of  Lancaster  and  Durham,  802. 
on  application  by  sheriff  or  other  officer  for  relief,  court  or  judge 

to  exercise  powers  of  1  &  2  Will.  4,  c.  68. .802. 
the  statute  1  &  2  Will.  4,  c.  68. .802. 
the  statute  of  1  &  2  Vict  c.  46,  s.  2.. 805. 
the  statute  of  8  &  9  Vict.  c.  109,  s.  19.  .306. 
at  law  is  between  persons  generally,  and,  for  relief  of  sheriffii  and 
other  officers,  is  between  execution  creditors  and  claimants, 
303. 

between  cUumantt  generally,  806. 
general  principles,  806. 
crown  cannot  be  called  on  to  interplead,  807* 
as  to  foreigner  beyond  jurisdiction,  807. 
practice  in  soeh  case,  807. 
between  eteeuthn  creditor e  amd  ekdmmUe  ^  goode  eeized  in 
execution,  808. 
genera]  principles  and  practice,  808. 
court  or  judge  may  direct  sale  of  goods  seised,  810. 
and  at  request  may  decide  aummarily  in  oertaki  oases,  810. 
where  question  one  of  law  and  laots  not  disputed,  judge  may 
decide,  and  order  a  special  case,  811. 

CC2 
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INT£RPLEADER~con/imff</. 

proeeedingt  in,  under  C  L,  P.  Jet,  1860 — condnned. 
proceeding!  on  special  case,  311. 
interrogatories  may  be  delivered  in,  257,  n. 
judgment  or  decision  in  such  action,  S12« 
entry  of  proceedings  on  record,  304,  312. 
proceedings  in  county  court  in  the  nature  of,  stay  actions,  812. 

INTERPRETATION  OF  TERMS,  181,  292,  325,  494,  500,  504. 

INTERROGATORIES : 
rules  as  to,  359. 
delivery  of  written,  to  opposite  party,  to  be  answered  by  affidayit, 

257. 
act  for  examination  of  witnesses  on,  or  otherwise  (1  Will.  4,  c  22, 
ss.  4,  5,  9,  10),  applied,  246. 
inadmistible : — when  seeking  for  case  of  the  other  side,  258. 
and  when  of  a  fishing  character,  258. 
or  when  irrelevant,  258. 
or  unnecessary,  258. 
that  seek  to  establish  a  forfeiture,  258. 
or  contradict  a  written  instrument,  258. 
that  are  privileged  upon  grounds  of  public  interest,  ^^58. 
admissible : — though  the  answers  expose  persons  to  actions,  258. 
or  to  penalties,  258. 
in  ejectment  when  seeking  to  discover  character  and 

pedigree  of  claimant,  259. 
but  inquiries  into  title  not  in  general  allowed,  259. 
in  interpleader  may  be  delivered,  257,  n. 
or  seek  secondary  evidence,  259. 
or.  confidential  communications,  259. 
or  to  disprove  the  bona  fides  of  a  primft  facie  defence, 
259. 
practice  in  relation  to,  260 — 262. 

INTESTATES : 

claims  against  estates,  when  to  be  enforced,  500. 

IRELAND  :  see  Act— Extent. 

C.  L.  P.  Acts,  1852  and  1860,  not  to  extend  to,  181,  186,  327. 

C.  L.  P.  Act,  1854,  except  certain  provisions,  not  to  extend  to, 
294. 

Stat  23  &  24  Vict.  c.  38,  except  certain  provisions,  not  to  apply 
to,  501. 

power  to  courts  in,  to  issue  process  to  compel  attendance  of  wit- 
nesses out  of  jurisdiction,  487. 

power  of  Lord  Chancellor  to  extend  to  the  granting  commiaaooa 
to  take  affidavits  in,  484. 

IRREGULARITY :  see  Waivbb. 

in  writ  of  summons,  2,  28. 

in  date  or  teste  of  writ  of  summons,  4. 

where  indorsement  on  writ  omitted,  7,  28. 

in  service  of  writ,  and  waiver  thereof,  16. 

in  stating  immaterial  matters  in  pleadings,  51. 

in  form  of  declaration,  60. 

in  want  of  notice  to  plead,  65. 

in  notice  of  trial,  90. 

in  entry  of  appearance,  consequences  of,  35. 

when  consent  to  refer  not  in  writing  is  merely,  214. 

rules  as  to,  384, 
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ISSUE:  MelssuBB — Joining  Issue — General  Issue. 
of  summons,  by  officer  of  court,  1,  8. 
proceedings  under  feigned,  abolished,  805,  n. 
form  rf: 

in  genera],  898. 

where  directed  to  be  tried  by  the  sherifT,  896. 

of  fact,  to  be  tried  by  a  judtge  without  a  jury,  489. 

to  be  tried  by  a  jury  where  the  court  or  judge  has  directed  it 

under  C.  L.  P.  Act,  1854,  s.  4.. 448. 
in  proceedings  against  garnishee,  452. 

ISSUES:  ue  Issue. 

of  law  and  fact,  trial  of,  79. 
joinder  of,  78. 

trial  of,  by  jury,  on  questions  raised  without  pleadings,  49. 
form  of  such  issue,  49, 190. 
costs  of  several,  to  follow  the  finding,  80. 
in  ejectment,  148.    S€€  Ejectment. 

where  not  brought  on  for  trial  by  plaintiff's  neglect;  proceedings, 
92— 94»  100. 

vf  fact : — 
trial  of  by  judge,  by  consent  without  jury,  208. 
forms  of  such  issue  and  of  other  proceedings  thereon,  489—441 . 
▼erdict  not  to  be  questioned  on  the  ground  of  being  against  the 

weight  of  evidence,  204. 
power  of  court  to  direct  special  case  or  issue  where  allowance  of 

items  depends  on  questions  of  law  or  fact,  207. 
form  of  such  issue  and  subsequent  proceedings  thereon,  448. 
finding  thereon  to  be  conclusive  on  the  arbitrator,  207. 
involving  matters  of  account  not  conveniently  triable  by  judge, 

may  be  referred  to  arbitration,  208. 
form  of  postea  in  such  case,  445. 

JOINDER: 

of  different  causes  of  action  in  same  suit,  48. , 

introductory  observations,  xi. 

of  claims  by  husband  and  wife,  with  claims  in  right  of  former,  47. 

of  issue,  78. 

form  of,  and  of  replication  joining,  78,  201. 

in  demurrer,  88. 

of  parties,  88,  848. 

introductory  observations,  iiL 

Of  pUUntifft,  88.  818. 
of  too  many,  never  fatal,  818. 

their  nonjoinder  or  misjoinder  amendable  before  trial,  88. 
so  at  trial,  42. 

so  also  on  plea  of  their  nonjoinder,  43. 
in  actions  on  contract,  89. 
in  actions  on  tort,  89. 
misjoinder  generally,  89. 

Of  drfendantt : 
their  mi^oinder  in  actions  on  contracts  amendable  before  or  at 

trial,  44. 
after  plea  in  abatement  for  nonjoinder,  45. 
nonjoinder  in  contract  and  tort,  89, 40. 
misjoinder  in  contract  and  tort,  40. 
declaration  after  plea,  63,  64. 
subsequent  proceedings,  46. 
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JOINING  ISSUE : 

when  notice  of  trial  may  be  given  without,  96S. 

JOINT  DEBTORS : 

provisions  of  Mercantile  Law  Amendment  Act,  18^,  as  to,  3i3. 

JOINT  STOCK  COMPANIES : 
service  of  writs  upon,  15. 
summary  power  of  court  or  judge  to  amend  the  register  of,  271. 

JOINT  TENANTS : 

tenants  in  common,  and  eoparoeners,  defence  by,  in  ejectment, 

152. 
denial  of  ouster  in  case  of,  15S. 

JUDGE :  »u  Judges. 

meaning  of  the  word,  181, 292,  825. 

jurisdiction  of,  at  chambers,  298. 

appeal  from,  to  court,  298. 

appeal  to  judge  at  chambers  from  master,  290. 

time  within  which  appeal  must  be  made,  465. 

trial  by,  of  questions  of  fact,  by  consent,  208.    Ste  Issues. 

verdict  of  judge  to  be  of  the  same  effect  as  the  verdict  of  a  jury, 

208. 
bat  not  to  be  questioned  on  die  ground  of  being  i^fainst  the 

weight  of  evidence,  204u 
commissioner  of  assize,  for  such  trial  is  a,  204. 
power  of,  to  direct  arbitration  before  trial,  205. 

or  to  direct  a  special  case  to  be  stated,  207- 
oourt  is  reluctant  to  interfere  with  a  judge's  discretion  in  refer- 
ring a  cause,  206,  Addtnda* 
or  an  issue  or  issues  to  be  tried,  207« 
power  to  direct  arbitration  at  time  of  trial,  208. 
power  to  remit  matters  to  the  reconsideration  of  arbitrator,  208. 
enforcement  of  awards  by  authority  of,  before  time  for  setting 

aside  has  elapsed,  210. 
power  to  stay  proceedings  in  action  commenoed  by  owt  party, 

after  agreement  to  refer  to  arbitration,  210. 
power  to  appoint  arbitrator  or  usapire  on  fiulnre  of  the  parties, 

&c.,  211. 
to  enlarge  the  term  far  maJcaog  an  award,  218. 
.    to  adjourn  trial,  218. 
may  decide  who  shall  begin  at  trial,  217. 
to  administer  affirmation  instead  of  oath  in  certain  eases,  229. 
to  allow  party  to  contradict  his  own  witness,  280. 
to  require  production  of  previous  written  statement  of  witness, 

232. 
ruling  of,  as  to  sufficiency  of  stamp,  how  far  6na],  288. 
power  of,  to  allow  further  time  for  giving  notice  of  a|^eal,  242. 
to  direct  oral  examination  of  witnesses,  245. 
and  command  their  attendance,  245,  246. 
and  adjourn  examination,  246. 
to  order  examination  of  person  refusing  to  make  an  affidavit, 

248. 
to  eompel  the  dtseovery  of  documents,  249. 
to  allow  opposite  party  or  his  attorney  to  be  interrogated,  257. 
and  in  default  to  order  oral  examination,  261. 
to  make  special  report  of  examination,  268. 
discretion  as  to  costs,  261,  268. 
to  order  inspection  by  jury,  party,  or  witnenes,  of  any  real  or 

personal  property,  268. 
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JUDQE^coHtinued. 

and  to  make  roles  or  orders  upon  the  sheriff  in  relatiMi  Aereto, 
264. 

to  order  the  examination  of  a  Jndgnent  debtor,  264. 

and  to  order  attachment  of  debts,  265. 

and  in  default  of  payment,  or  dispute  of  debt,  to  issue  execution, 
268. 

or  if  liability  disputed,  to  allowr  Judgment  creditor  to  proceed 
against  the  garnishee,  268. 

to  rectify  the  register  of  Joint  stock  company,  271. 

to  order  the  specific  delivery  of  chattels,  278. 

to  grant  writ  of  it^unction  ex  parte,  277* 

to  strike  out  equitable  plea  or  replication,  288. 

to  order  loss  of  instrument  not  to  be  set  up,  285. 

to  compel  continuance  on  abandonment  or  action  in  case  of  death, 
287. 

to  require  security  for  costs  in  second  ejectment  for  the  same  pre- 
mises, 287. 

to  amend  defects  and  errors  in  proceedings  under  C.  L<  P.  Acts, 
175,  290,  324. 

to  grant  relief  in  ejectment  for  Ibrfeiture,  tee  Rilief. 
powert  fiff  under  C.  L.  P.  Jet,  1860,  in  JnterpUader,  801.    See  In- 

TBRPLBADBX. 

to  direct  sale  of  goods  seized,  810. 
to  decide  summarily,  810. 
judgment  of,  812. 

may  refuse  application  for  attachment  of  debts,  818. 
powers  of,  wnere  a  lien  is  claimed  on  a  debt  sought  to  be  attached, 
819. 

JUDGE  OF  A  COUNTY  COURT : 

power  of  judge  of  superior  court  to  refer  matters  of  account  to, 
Uken  away,  205,  208. 

JUDGES :  see  Judge— Chambers — Bills  op  Excbanob. 

two  may  sit  at  the  same  time  for  trial  of  causes  pending  in  the 
same  courts  204. 

power  of,  to  make  general  rules  and  orders,  tee  Rules. 

powers  given  to,  of  the  superior  courts  at  Westminster,  to  be 
exercised  by  the  judges  of  the  palatinate  courts,  188,  292, 
825. 

one  of,  dissenting  from  rule  for  new  trial  being  refused,  made  ab- 
solute or  discharged,  party  may  appeal,  241. 

power  of,  to  frame  writs  and  proceedings,  183, 291, 824. 

JUDGES  OF  PALATINATE  COURTS: 

powers  of,  to  make  rules,  &&,  184,  292,  826. 

JUDGE'S  CHAMBERS: 

Despatch  of  Business  Act,  299,  845. 
rules  made  thereunder,  464. 

JUDGE'S  ORDER: 

jurisdiction  of  judge  at  chambers  to  make,  298. 

appeal  from,  298. 

when  conclusive,  299. 

for  leave  to  proceed  on  non-appearance,  88,  34. 

for  case  by  consent,  50. 

to  plead  several  matters,  when  necessary,  82. 

money  maybe  paid  into  court  without,  70. 

except  in  case  of  several  defendants,  70. 

for  judgment,  rules  as  to,  856,  357. 

for  revival  of  judgment,  tee  Revival 
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JUDGE'S  OKDER-eontinmed. 
for  a  Tiew,  100. 
signing  judgment  on,  107. 
for  charging  in  execution  person  in  prison,  111. 
.  referring  matters  of  account  to  arbitration,  205,  208. 
for  stating  case,  207. 
for  trial  of  an  issue,  207. 
referring  matters  back  to  arbitrator,  208. 
staying  proceedings  in  action  where  parties  have  agreed  to  arbi« 

tration,  210. 
appointing  arbitrator  on  death  or  failure  of  parties,  211. 
to  enlarge  time  for  making  awards,  213. 
for  adjournment  of  the  trial  of  a  cause,  218. 
for  production  of  documents,  249. 
for  the  oral  examination  of  witnesses,  249. 
for  the  discovery  of  documents,  249. 
for  the  oral  examination  of  the  parties  or  their  attomies,  261. 

proceedings  upon  in  such  case,  262. 
for  the  inspection  by  the  jury,  party,  or  witnesses  of  any  real  or 

persona]  property,  263. 
or  machinery,  under  the  Patent  Law  Amend.  Act,  1852.. 
264w 
upon  the  sheriff  or  other  person,  to  procure  the  attendance  of 

jurors,  264. 
to  examine  judgment  debtors  as  to  debts  due  to  him,  264. 
to  attach  debts  owing  by  the  garnishee,  265. 
for  execution  in  default  of  payment,  268. 
or  that  the  judgment  creditor  shall  proceed  by  suit,  268. 
that  execution  shall  issue  .for  the  return  of  a  detained  chattel, 

278. 
to  strike  out  equitable  plea  or  replication,  284. 
that  loss  of  negotiable  instrument  shall  not  be  set  up,  285. 
compelling  party  to  proceed  with  action  on  death  of  either  party, 

287. 
for  relief  upon  ejectment  for  forfeiture,  tee  Relief. 
where  lien  is  claimed  on  debt  sought  to  be  attached,  319. 
proceedings  on  such  order,  319. 
in  proceedings  under  Summary  Procedure  on  Bills  of  Exchange 

Act,  tee  Bills  of  Exchange. 
to  change  attorney,  348. 
for  judgment  against  trader  under  Bankruptcy  Act,  costs  of  filing 

357. 
to  produce  original  record,  359. 
depositions  taken  under,  859. 
for  sheriff  to  return  jury  on  writ  of  inquiry,  365. 
for  payment  of  money  and  costs,  forms  of  writs  of  execution  on, 

tee  Fi.  Fa. — Ca.  Sa. — Elegit. 

JUDGMENT :  MsSiQNiNG  Judoment-^Record — Arrest  of  Judg- 
ment. 
introductory  observations,  xvii. 
rules  as  to,  and  motions  in  arrest  of,  366. 
by  default,  rule  to  compute  on,  abolished,  86. 
by  default  on  petition  of  right,  491. 
final,  upon  writ  specially  indorsed  in  default  of  appearance,  32. 

See  Indorsement. 
for  what  sum,  33. 
form,  190. 
setting  aside,  and  letting  in  defendant  to  defend,  33,  82. 
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JUD6MENT--c<m^'iiti^<f. 

error  will  not  lie  on  tuch  judgment,  8S,  127,  Addenda. 

in  case  of  non-appearance,  where  writ  is  not  specially  indorsed, 

34. 
final,  upon  signing  against  defendants  who  have  not  appeared 

where  writ  is  specially  indorsed,  87. 
on  special  case,  60. 

final,  in  case  of  debts  or  liquidated  demands,  86. 
for  money  demands  to  be  without  distinction  between  debt  and 

damages,  88. 
where  plaintiff  neglects  to  proceed  to  trial,  92. 
may  be  signed  on  pleas  pleaded  without  leave,  83. 
where  time  to  declare  has  elapsed,  55. 
for  pleading  several  matters  without  leave,  when  it  may  be  set 

aside,  83. 
signing  in  case  payment  into  court  is  pleaded,  76. 
signing  where   marginal  statement  of  demurrer  is  firivolous, 

83. 
interlocutory,  when,  86. 
inquiry  of  damages  on  judgment  by  default  may  be  referred  to 

master,  87. 
signing  by  defendant  where  plaintiff  neglects  to  proceed  to  trial, 

93. 
signing  on  judge's  order  or  award,  107. 
signing  before  execution  in  error,  132. 
incipitur  of  proceedings  to  be  made  before  signing,  106,  159. 
prayer  of  judgment  unnecessary  in  pleading,  67. 
as  in  case  of  nonsuit,  14  Geo.  2,  c.  17,  repealed  as  to,  92. 
upon  demurrer  to  be  given  according  to  the  very  right  of  the 

cause,  52. 
execution  may  issue  on,  within  six  years.  111. 
on  writs  of  revivor,  $ee  Revival  of  Judgment. 
arrest  of,  iee  Arrest  of  Judgment. 
non  obstante,  tee  Non  Obstante. 
for  default  in  ejectment,  tee  Ejectment. 
entry  of,  to  prevent  error  where  death  ensues  between  verdict  and 

judgment,  1 19. 
roll,  tee  Roll. 

interlocutory  and  final,  entering  of,  record,  436. 
to  be  given  by  Court  of  Error  on  a  special  case,  238. 
of  Court  of  Appeal,  243,  244,  301. 
will  be  given  by  Court  of  Error  on  every  question  of  law  arising 

on  the  record,  244. 
in  action  for  mandamus,  272. 
of  assets  infuiurOf  proceedings  upon,  286. 
in  ejectment,  rule  or  order  to  deliver  possession  of  land  pursuant 

to  award  to  be  enforced  as  a,  215. 
below,  costs  of,  when  affirmed  by  Court  of  Error,  243. 
or  decision  in  proceedings  in  interpleader  is  final,  312. 
in  case  of  misjoinder  of  plaintiffs,  313. 
in  actions  under  Summary  Procedure  on  Bills  of  Exchange  Act, 

829,  331.    See  Bills  of  Exchange. 
statement  in  margin  of  plea  of,  314. 
entries  of  satisfaction  on,  460. 
not  to  affect  land  unless  writ  of  execution  issued,  497. 
to  affect  land,  execution  must  be  put  in  force  within  three  months, 

497. 
writs  of  execution  of,  must  be  registered,  497. 
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mode  of  regUtnriiig  writ  of,  cxecutioB  ei,  498. 

heirs  and  execoton  protoelod  ajrainct  unregbterod,  497. 

extent  of  word  'judgment '  under  act  for  registratioa  of  judg- 

nMnta,600. 
land  muat  now  be  actvaJiy  delivered  in  execuCio«  onder,  50& 
and  the  writ  registered,  606. 

Court  of  Chancery  may  then  on  petition  order  sale,  606. 
proceedings  where  there  are  other  craditoo*  607. 
act  applies  only  to  judgments  entered  up  after  29th  of  July,  1864» 

607. 

Form  qf: 
for  plaintiff  on  a  yerdict  in  a  town  cause,  996. 
the  like  in  a  cause  tried  at  assizes,  896. 
for  plaintiff  after  trial  under  writ  of  trial  before  sheriff,  897* 
writs  of  execution  on,  899,  400,  408, 407,  411,  416,  417,  422-> 

424. 
for  plaintiff  on  special  case  stated  under  s.  82  of  C.  L.  P.  Act, 

1864. .446. 
of  affirmance  by  Court  of  Error  or  Exche^er  Chamber,  447. 
of  reversal  by  the  same,  448. 

of  Court  of  Appeal  under  C.  L.  P.  Act,  1864,  ss.  41,  42.. 448. 
in  action  against  garnishee,  462. 
after  verdict  that  mandamus  issue,  464. 

JUDGMENT  CREDITOR:  «s  Attachmbnt. 

proceedings  by,  for  attachment  of  debts  due  from  third  persons  to 

judgment  debtor,  264 — 270. 
examination  of  such  debtor  as  to  such  debts,  264. 
power  of  judge  to  order  an  attachment  of  debts  due  to  such 

debtor,  266. 
order  for  attachment  to  bind  debts,  267. 
proceedings  to  levy  amount  due  bam  garnishee  to,  268. 
by  order  of  judge  the  judgment  creditor  may  sue  the  garnishee 

if  he  disputes  his  liability,  268. 
when  not  allowed  to  sue,  269. 
nature  of  writ  and  proceedings  thereon,  268. 
payment  by  garnishee  to  be  a  discharge  as  against  the  judgment 

debtor,  269. 
attachment  book  to  be  kept  by  the  masters  of  each  court,  269. 
costs  of  application,  27. 

JUDGMENT  DEBTOR:  see  Judgment  CftuiTom. 

JURAT:  weAFPinAViT. 

JURATA  PONTTUR  IN  RE8PECTU: 
entry  of,  abolished,  96. 

JURISDICTION  :   tee  Court— Act— Extent— Causb  of  Action. 
form  of  summons  where  defendant  resides  within,  I. 
affidavit  to  enable  court  or  judge  to  direct  proceedings  against 

defendant  out  of,  18 — 27. 
application  of  Summary  Procedure  on  Bills  of  Exchange  Act 

where  defendant  is  within,  829.    See  Special  Imdorsbmbnt. 
of  courts  of  error,  138. 
proceedings  against  British  subjects  and  foreigners  resident  out 

of,  eee  Writ  op  Summons. 
of  judge  at  chambers,  298. 
of  master  at  chambers,  299, 846, 464. 
of  judges  to  try  questions  of  fact,  208.    See  Questions. 
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JUROR  t   «M  JURT. 

JURY: 

introductory  observadou  on  jury  proeett,  xii. 

procen  abolishedi  95. 

rules  as  to»  864. 

must  be  sworn  in  order  to  entitle  defendant  to  costs  of  day,  863. 

proceedings  before,  100. 

where  sheriff  is  a  party,  95, 264i. 

not  to  consider  costs  in  awarding  damages,  828. 

In  Coumtrt  Causes: — 
Common :  on  precept  of  judges  of  assize,  sheriff  to  summon  for  civil 
as  well  as  criminal  trials,  95. 
courts  or  judge  may  issue  process  and  at  any  time,  95. 
printed  panel  of,  to  be  prepared  and  kept  by  sheriff!  95. 
party  requiring  a  copy  entitled  thereto,  95. 
and  copy  thereof  to  be  annexed  to  the  Nisi  Priua  Record,  95. 
J^Mdal :  on  precept  of  judges  of  assiae,  sheriff  to  summon,  96. 
mode  of  obtaining,  97. 
in  replevin,  97. 

notice  may  be  given  by  either  party  for  special,  97. 
notice  to  parties,  97* 
notice  to  sheriff  by  either  party,  97* 
right  of  challenge,  97. 
if  notice  not  given,  common  jury  may  try,  99. 

In  London  and  Middlesex:— 
Common :  to  be  summoned  on  precept  of  a  judge  of  the  superior 
courts,  95. 
panel  to  be  made  by  sheriffs,  96. 
copy  to  be  annexed  to  the  record,  96. 
Special :  to  be  struck  by  under-sheriff  and  secondary,  98. 
rule  for,  98. 
notice  to  sheriff  to  be  given  to  try  by,  otherwise  cause  to  be  tried 

by  common  jury,  99. 
when  notice  is  given  for  delay,  remedy  for,  98. 
certificate  for  costs  of  special  jury,  97. 
view  by  writ  of,  abolished,  100. 
to  be  had  by  rule  without  writ,  100. 
inspection  of  real  or  personal  property  by,  268. 
power  to  courts  or  judge  to  mske  rules  and  orders  to  procure  the 

attendance  of  a  special  or  common,  264. 
provisions  of  C.  L.  P.  Act,  1852,  as  to  a  view  by,  extended,  268. 

JUST  CAUSE  for  refusing  to  answer  interrogatoriea,  257,  258. 

J  USTICES,  payment  into  court  by,  74. 

JUSTIFICATION  of  baU,  form  of  affidavit  of,  877. 

KNOWLEDGE: 

of  defendant,  of  writs  in  application  to  proceed  where  service 
has  been  evaded,  18, 26. 

LANCASTER :  tn  Durham— Act. 

provisions  relating  to  the  superior  courts  to  apply  to  Court  of 

Common  Pleas  at,  182—184^  292,  298,  826. 
certain  provisions  relating  to  the  masters  of  the  superior  couru 

to  apply  to  the  prothonoUry  of,  184,  298,  826. 
error  liom,  to  the  Court  of  Queen's  Bench,  185. 
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LANCASTER— coHlMMdL 

appeal  from,  to  the  Court  of  Queen's  Bench,  on  motions  for  new 

trials,  &c,  293,  826. 
Summary  Procedure  on  Bills  of  Exchange  Act  applies  to  C.  P. 
of,  332. 
LAND : 

enforcement  of  delivery  of  possession  o(,  pursuant  to  award,  215. 
See  Habere  Facias. 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1845:  #e«  Taxation. 

LANDLORD  AND  TENANT:  <ee  Ejectment. 

appearance  and  defence  by  landlord  in  ejectment,  144. 
saving  of  landlord's  remedies,  172. 

LEASE : 

form  of  count  upon,  for  rent  (Sched.  B.,  No.  28),  198. 
where  relief  is  granted  in  ejectment  for  forfeiture,  295,  296. 

LEASEHOLDS : 

protection  of  purchasers  of,  against  forfeitures  (or  prior  breaches 
of  covenants  to  insure,  296. 

LEAVE : 

and  licence,  plea  of,  may  be  pleaded  with  other  pleas  without 
leave,  82. 
form  of  plea  of  (Sched.  B.,  No.  44),  200. 

to  defend  after  judgment  for  non-appearance  to  writs  specially 
indorsed,  88. 

to  plead  and  demur,  79. 

to  plead  several  matters,  80,  81. 

what  pleas  may  be  pleaded  without,  82. 

necessary  in  some  cases  for  pleas  to  new  assignment,  88. 

to  appear,  and  to  proceed  in  proceedings  under  Summary  Pro- 
cedure on  Bills  of  Exchange  Act,  see  Bills  of  Excbanob. 

to  waive  plea,  849. 

to  proceed f  see  Judge's  Order. 
where  address  of  defendant  appearing  in  person  is  illusory,  86. 

LEVY: 

aninst  the  garnishee  by  judgment  creditor,  268. 
of  costs  of  action  and  suggestion   by  defendant  on  default  of 
plaintiff  to  proceed  in  action,  after  death  of  either  party,  287. 

LIBEL: 

how  to  declare  in  actions  for,  64. 

form  of  count  for  (Sched.  B.,  No.  38),  199. 

plea  of  payment  into  court  in  actions  for,  70,  78. 

paying  money  into  court  in  actions  for,  in  newspapers,  &C.,  73, 
Addenda* 
;  LIEN : 

rights  of  persons  having,  in  cases  of  attachment,  267. 
I  of  third  party  on  debt  sought  to  be  attached,  proceedings  in  case 

I  of,  819.    See  Attachment. 

LIMITATION:  fee  Statute. 

of  actions  under  local  and  personal  acts,  481. 
of  actions  against  estates  of  intestates,  500. 
of  period  for  bringing  error,  126» 

LIQUIDATED  DEMANDS: 

special  indorsement  of,  on  writ  of  summons,  31. 
judgment  by  default  for,  final,  86. 

actions  for,  when  sum  not  exceeding  501.  in  dispute  may  be  sent 
for  trial  in  county  court,  861. 
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LOCAL  ACTS  : 

double  costs  disallowed  in  actions  under,  481. 
uniformity  of  notice  of  action  in  actions  under,  482. 
limitation  of  actions  under,  482. 
plea  of  general  issue  disallowed  in  such  actions,  482. 

LOCAL  COURTS :  tee  Inferior  Courts. 

LONDON  AND  MIDDLESEX :  tee  County. 

LONDON  GAZETTE: 

publication  of  order  in,  for  the  extension  of  Common  Law  Pro- 
cedure Acts  to  courts  of  record,  182,  293,  827,  3S3.  See  Bills 
OF  Exchange. 

of  tables  of  fees  in,  511. 

LONG  VACATION: 

pleading  during,  66. 

LORD  OF  MANOR: 

order  on,  to  allow  inspection  of  court  rolls,  859. 

LORDS,  HOUSE  OF : 

a  court  of  appeal,  241,  800. 

LOSING  AND  FINDING: 

statement  of,  in  pleading,  to  be  omitted,  51. 

LOST  INSTRUMENTS : 
actions  on,  287* 

LUNATIC : 

personal  seryice  of  writ  on,  not  necessary,  12.    See  Non  Compos 

Mentis. 
where  tenant  in  possession  is,  142. 

MACHINERY : 

inspection  of,  under  Patent  Law  Amendment  Act,  1852.. 264. 

MALICIOUS  ARREST: 

payment  into  court  in  action  for,  not  allowed,  70. 

MANDAMUS: 

indorsement  of  intention  to  apply  for,  on  writ,  7. 

embarrassing  return  to,  55,  273. 

amendment  of  proceedings  in,  175,  273. 

action  for  writ  of,  to  enforce  the  performance  of  duties,  270. 

action  for,   not  maintainable  against  clerk  to  commisaioners, 

when,  271. 
declaration  in  such  action,  what  to  allege,  271. 
pleadings  and  other  proceedings  therein,  271. 
form  of  judgment  for  plaintiff  after  verdict  that  writ  issue,  454. 
form  of  writ  of  inquiry  after  issue  of  writ,  455. 
costs,  272,  320. 

issue  of  peremptory  writ  of,  272. 
form  of  writ  of,  272. 
force  and  effect  of,  272. 
may  be  enforced  by  attachment,  272. 

or  the  court  may  order  the  act  to  be  done  at  the  defendant's 
expense,  272. 
prerogative  writ  of,  preserved,  273. 
proceedings  for,  accelerated,  273. 

provisions  of  the  Common  Law  Procedure  Acts  applied  to,  273. 
when  issued,  must  command  payment  of  costs,  320. 
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MARGIN : 

of  demurrer,  matter  to  be  ttsted  in,  83,  84. 

amending  itatemeDt,  84. 

of  plea  of  judgment  recovered,  statement  to  be  made  in,  349. 

MARKSMAN,  may  sign  indoTBement  of  lervice  of  writ,  but  should  not 
serve,  10. 

MARRIAGE : 

effect  of,  on  proceedings  in  action,  122.    Sm  Abatkhext. 
not  to  abate  action,  122. 
nor  proceedings  in  error,  138. 

form  of  counts  for  breach  of  prombe  of  (Sched.  B.,  Noa.  19, 20), 
197. 

MARSHAL: 

judges,  payment  to,  510. 

MASTER : 

meaning  of  the  word,  184,  293, 326. 

Stat.  30  &  31  VicL  c.  68,  conferring  jurisdiction  of  master  at 

chambers,  299. 
rules  relating  to,  464. 

appeal  from,  to  judge,  900,  465,  300,  Addem^ 
fees  to  be  tsken  in  proceedings  before,  465. 
of  ship  and  merchant  seamen,  tee  AoasBii  bnt. 
of  the  court,  notice  of  appeal  to  be  given  to,  242. 
examination  of  witnesses  by,  245,  248. 
power  to  adjourn,  246. 
examination  of  the  parties  by,  261,  262. 
depositions  to  be  kept  in  their  office,  262. 
may  make  a  special  report,  263. 
examination  of  judgment  debtor  by,  264. 
debt-attachment  book  to  be  kept  by,  269. 
proTisions  as  to,  extended  to  the  prothonotaries  of  the  Palatinate 

Courts,  184,  298,  326. 
inquiry  of  damages  before,  87. 
rules  as  to  his  duties,  &&,  390,  391. 
office  of,  when  to  be  open,  391. 
directions  to  the  masters  of  the  Courts  of  H.  T.  1853.. 466. 

MATERIAL  TO  ISSUE,  fact  sought  to  be  established  must  be,  in 
order  to  allow  of  evidence  being  adduced  to  contradict  a  witness 
who  has  denied  a  previous  conviction,  &o.,  231. 

MATTERS  IN  DIFFERENCE,  all,  not  the  subject  of  a  compulsory 
reference,  205. 

MATTERS  REFERRED  under  compulsory  reference,  Mt  Rbmittino. 

MAYOR,  writs  issued  against  corporations  aggregate  may  be  served  on, 
or  on  clerk,  treasurer  or  secretary,  1 1. 

MEMORANDUM  of  time  for  service  on  writ  of  summensi  3. 
of  error  in  record,  127,  192. 
of  error  in  fact,  134,  192. 

on  writ  under  Summary  Procedure  on  Bills  of  Exchange  Act, 
324,  329. 

MERCANTILE  LAW  AMENDMENT  ACT,  the,  336. 

MERCHANDISE  MARKS:  tee  Tbadb Marks. 

MERCHANT  SEAMAN  and  Master  of  Ship,  tee  Aobbbmbnt. 

MERCHANTS*  ACCOUNTS,  limitation  of  actions  for,  341. 
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MERCHANT  SHIPPING: 
Repeal  Act»  18fi4..28S. 

powers  of  Court  of  Chancery  under,  conferred,  824. 
what  a  home  port  with  reference  to  repairs  of  sbipt.  Ml. 

MERITS: 

affidavit  of,  for  leave  to  defend  after  judgment  for  non-appear- 
ance, 83. 

and  to  set  aside  judgment  where  pleas  are  pleaded  without  leave, 
83. 

in  proceedings  under  Summary  Proeedure  on  Bills  of  Exchange 
Act,  830. 

MESNE  PROFITS,  169.    See  Ejbotmsnt. 

when  Gosu  are  recoverahle  in  action  for,  147. 

MILEAGE  included  in  amount  of  costs  indorsed  on  writ  specially  in- 
dorsed, 847. 

MILL  STREAM : 

form  of  count  for  diverting  (Sched.  B.  No.  30),  199. 

MINUTE  of  relief  to  be  indorsed  on  lease,  298. 

MISCELLANEOUS  rules  of  practice,  890. 

MISDEMEANOR : 

proof  of  conviction  of  witness  for,  admissible  in  evidence  by 

opposite  party,  233. 
form  of  certificate,  238. 

MISJOINDER:  tee  Joinder^Ambndmbiit. 
introductory  observations,  iii. 
of  parties,  amendable  before  or  at  trial,  8. 
of  plaintiffs,  not  fatal,  813. 
judgment  may  be  for  one  or  more,  318. 
defendant's  right  of  set-off  in  such  case,  818. 
no  other  action  for  same  claim,  314. 
See  Joinder. 

MISNOMER:  Me  Namb — Amendment. 

MISTAKE:  relief  by  superior  courts  where  covenant  to  insure  broken 
by,  296. 
relief  in  equity  against,  279. 
issue  of  wrong  form  of  ?nrit  by,  29. 
as  to  equitable  plea,  288. 

MITTIMUS  to  County  Palatine,  unnecessary,  95. 

MONEY : 

paying  into  and  taking  out  of  court,  70 — 78. 
where  sum  of,  recovered,  distinction  in  judgment  between  debt 
and  damages  unnecessary,  88. 

MONEY  LENT,  PAID  AND  RECEIVED: 

forms  of  counts  for  (Sched.  B.  Nos.  8,  4,  5),  196. 

MONTH,  in  statutes,  is  a  calendar  month  in  general,  7,  n. 
how  reckoned,  7,  n. 

MORTGAGEE : 

ejectment  by,  1 72.    See  Ejbctment  : 

saving  in  favour  of,  where  landlord  proceeds  in  ejectment  for 

non-payment  of  rent,  162. 
sect  24  of  22  8i  23  Vict.  c.  85,  extended  to,  500. 
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MORTGAGOR : 

on  rendering  principti,  interest  and  coats,  may  compel  mortgmgee 

to  reconvey,  172. 
when  application  should  be  made,  1 73. 
in  what  cases  application  may  be  made,  173. 
where  right  of  redemption  is  in  issue,  this  cannot  be  done,  174. 

MOTION :  tee  Appeal. 

examination  of  witnesses  and  production  of  documents  on  the 

hearing  of,  245. 
founded  on  affidavit,  affidavits  in  answer  upon  new  matter  may 

be  made  on,  244. 
time  for  applying  to  court  for  leave  to  make  such  affidavits,  244. 
in  arrest  of  judgment  or  for  judgment  nan  obitantet  124—126. 
for  new  trial,  to  enter  verdict  or  nonsuit,  in  arrest  of  judgment, 

or  for  judgment  non  ohttanttt  not  allowed  after  four  days  from 

trial,  366. 
setting  down  of,  by  suitor  in  person,  867. 
postponement  of,  366,  367. 

MUTUAL  PROMISES,  unnecessary  to  state  in  pleadings,  51. 


NAME: 

of  plaintiff  and  defendant,  how  stated  in  summons,  2. 

of  tenant  in  possession,  how  described  in  ejectment,  138,  139. 

of  claimants  in  ejectment,  140. 

NEGLECT  of  plaintiff  to  bring  on  issues  for  trial,  92—94,  100, 101. 

NEGOTIABLE  INSTRUMENT: 

order  that  loss  of,  shsU  not  be  set  up  as  a  defence  to  action  on, 
provided  an  indemnity  is  given,  285. 

NEVER  INDEBTED: 

plea  of,  inadmissible  in  actions  on  bills  or  notes,  430. 

NEW  ASSIGNMENTS  : 

only  one  allowed  to  be  pleaded  in  respect  of  same  cause  of  action, 

83. 
pleas  to,  83. 
forms  of  pleas  of  (Sched.  B.,  Nos.  55,  56,  57),  201. 

NEW  MATTER,  affidavits  of,  on  motions,  244. 

NEWSPAPERS : 

service  of  writs  upon  printers,  &c.  of,  15. 
paying  money  into  court  on  libels  in,  70,  73. 
jury  may  award  less  damages  than  the  sum  paid  into  court,  73, 
Addenda, 

NEW  TRIAL:  ms  Error— Motion— Db  Novo, 
rules  of  practice  as  to,  366. 
not  to  be  granted  by  reason  of  the  ruling  of  any  judge  that  the 

stamp  upon  any  document  is  sufficient,  or  that  the  document 

does  not  require  a  stamp,  238. 
grounds  for  granting,  to  be  stated  in  the  rule  nisi,  239. 
when  granted  on  the  ground  that  the  verdict  was  against  evidence, 

the  costs  of  the  first  trial  shall  abide  the  event,  244. 
principles  guiding  court  to  grant  in  such  case,  244. 
appeal  on  motions  for,  240.    See  Appeal. 
motion  for,  where  plaintiff  has  died  since  the  trial,  240. 
costs  of,  367. 
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NIL  DEBET: 

not  allowed  ai  a  plea,  481. 

except  in  certain  penal  actions,  431. 
but  allowable  as  a  replication,  431. 
NISI  PRIUS: 

tbe  record  of,  not  to  be  sealed  or  passed,  95. 

but  delivered  to  proper  officer  of,  96. 

annexing  particulars  to,  95. 

copy  of  panel  of  jurors  to  be  annexed  to,  95. 

power  of  judge  at,  to  amend  proceedings,  175. 

record,  form  of,  394. 

record,  form  of,  on  issue  of  fact  to  be  tried  by  judge,  439. 

sittings  at,  for  Middlesex  and  London,  204. 

officers  act,  509. 

NOLLE  PROSEQUI,  entry  of,  on  taking  money  out  of  court,  74. 

NON-ASSUMPSIT : 

effect  of  plea  of,  429. 

inadmissible  in  actions  on  bills  and  notes,  480. 

NON  COMPOS  MENTIS,  disability  on  account  of  being,  in  pro- 
ceedings in  error,  126. 

NON-APPEARANCE :  tet  Appearancb — Indorsement. 

NON-DETINET : 

plea  of,  may  be  pleaded  with  other  pleas  without  leave,  82. 
effect  of,  plea  of,  482. 

NON  EST  FACTUM,  481. 
NON-INSURING,  ejectment  for,  m«  Relief. 

NON-JOINDER:  «m  Amendment— Joinder — Declaration. 
introductory  observations,  iii. 

of  defendants,  after  notice  of  objection  or  plea  in  abatement,  may 
be  amended,  8. 

NON  OBSTANTE  VEREDICTO  :  ite  Motion. 

on  motion  for  judgment,  matter  omitted  in  pleading  may  be 

suggested,  124. 
effect  of  judgment  of,  125. 
costs  upon,  125. 

NON-PAYMENT  of  rent,  ejectment  for,  tee  Relief-— Ejectment. 

NON  PROS : 

for  not  suggesting  or  assigning  error,  181. 

NONSUIT: 

wrong  venue  in  local  action  not  in  general  ground  for,  60. 
but  may  be  so  on  account  of  variance,  60,  427. 
statute  as  to  judgment  as  in  case  of,  repealed,  92. 
proceedings  by  suggestion  of  neglect  to  try,  substituted  for,  92. 
in  ejectment, Me  Ejectment.    • 
motion  to  enter,  366.    See  Motion. 

NOT  GUILTY: 

form  of,  in  actions  for  wrongs  (Sched.  B.,  No.  44),  200. 
operation  of,  482,  483. 

NOT  POSSESSED: 

may  be  pleaded  with  other  pleas  without  leave,  82. 
where  injury  to  property  is  complained  of,  may  be  pleaded  with 
other  pleaa  without  leave,  82. 
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NOTE :  tee  Billi  of  Exchakob, 

of  receipt  of  memonndam  by  MMtar  in  prpeeedingt  in  enor» 

128. 
■upenedeu  from  lenrice  o^  128. 

NOTICE : 

to  declare,  tee  Declaration. 

of  Action,  proviiion  ai  to  uniformity  of,  482. 

of  action,  m  actions  under  local  and  personal  acts,  462. 

to  plead,  new,  unnecessary,  after  amendment  of  pleading,  85. 
See  Plea. 

to  repl^,  tee  Replication. 

to  rejom,  tee  Rejoinder. 

substituted  for  rules  to  declare,  &c.,  65. 

to  try  by  special  jury,  tee  Jort. 

of  writ  of  summons,  unnecessary  to  mention  Ibrm  of  action  in,  3. 

not  to  appear,  where  there  is  an  irregularity  in  the  writ,  &c.,  16* 

of  writ  of  summons  issued  against  foreigner  residing  out  of  the 
jurisdiction,  27, 188. 

of  appearance,  after  time  specified  in  writ,  35. 

of  non-joinder  of  plaintiff,  42,  48. 

of  intention  to  proceed,  defendant  entitled  to,  after  a  year  from 
last  proceedings,  65. 

by  execution  creditor,  not  to  discharge  from  custody,  110. 

in  writing,  an  appearance  to  writ  of  reTival,  115. 

form  of,  to  sheriffs,  479. 

indorsement  of,  on  writ  in  contract,  of  application  for  costs 
without  summons,  in  case  of  judgment  for  de&uU  of  appear- 
ance, 460. 

rf  Trial,  359,  362—864. 

time,  ten  days  in  all  cases,  89. 

form  of  notice,  89. 

exceptions  as  to  remanets  in  London  and  Middlesex.  89. 

necessary  in  case  of  remanet  at  assizes,  89. 

to  whom  to  be  given,  90. 

where  to  be  given,  90. 

effect  of  not  giving,  89. 

short  notice,  89. 

of  continuance  in  town  causes,  90. 

irregular  notice  of  trial,  90. 

countermand  of,  when  to  be  given,  90,  91. 

not  countermanding  in  time,  rule  for  costs  in  case  of,  91. 

excuse  for  not  going  to  trial,  91. 

rule  for  costs  of  the  day  for  not  proceeding  to  trial,  91. 

affidavit  to  obtain  rule,  91. 

to  plaintiff  to  try  cause,  92. 

in  what  cases  defendant  may  give  notice,  98, 

when  notice  to  be  given,  93. 

neglect  of  plaintiff,  94. 

suggestion  of  plaintiff's  neglect  on  the  record,  93. 

in  case  of  death  of  party,  94. 

subsequent  proceedings,  93. 

to  admit  documents  in  evidence,  tee  Admission. 

to  produce  documents,  in  respect  whereof  notice  to  admit  has  been 
given,  104 

form  of,  105 

service  of,  105 

proof  of  service,  106 
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NOTICE— «oiillfM«^. 
^  affidavit  of  service  of,  106 

in  proceedings  in  error,  «m  Error. 

in  ejectment,  sm  Ejectheht. 

rules  as  to  service  of  notices,  S8S,  459. 

to  appmnt  arbitraior,  umpire,  or  third  arbitrator ;  if  not  complied 
with,  judge  may  appoint,  212. 

to  appoint  arbitrator,  where  duty  of  socfa  party  to  appoint  one, 
213. 

<tf  appeal  against  decision  of  the  court  on  motions  for  new  trial, 
&c.,  to  be  given  in  writing,  242* 

to  be  a  sta^  of  execution,  242. 

of  appeal  in  proceedings  for  relief  againtt  forfeiture  onder  C.  L. 
P.  Act,  186O..d0O 

to  be  a  stay,  provided  bail  be  given,  300. 

to  sheriff t  of  renewal  of  writ  of  execution,  109. 

rf" postponement  of  motions,  867. 

of  intention  to  proceed,  892^    See  Procbbdimos. 

at  the  foot  of  writ  of  subpoenh,  to  be  served  out  of  the  juris- 
diction of  court,  488 

NOTING  BILL: 

expenses  of,  recoverable  only  where  indorsed  on  writ  in  proceed- 
ings under  Summary  Procedure  on  Sills  of  Exchange  Act,  32, 
832. 

OATH :  see  Perjury. 

affirmation  in  lieu  of,  in  certain  cases,  229.    See  Aitirhation. 
order  for  examination  of  witneas  on«  who  refiiaca  to  make  an  affi- 
davit, 248. 

OCCUPATION : 

of  plaintiff,  see  Plaintiff. 

i  OFFICE: 

copies  of  depositions  of  witnesses  may  be  given  out,  262. 
Masters',  when  to  be  opened,  391. 

I  OFFICER:  tee  Interpleadxr. 

of  court,  rules  for  government  of,  180. 

at  nisi  prius,  act  regulating  duties  of,  509. 

of  the  Chief  Justice  or  Chief  Baron  to  appoint  persons  to  attend 

the  trial  of  cansea  when  two  courts  sitting  at  the  same  time, 

204. 
having  custody  of  the  records,  certificato  of  conviction  by,  283. 
of  the  court,  reference  of  matters  of  account  to,  206. 
to  call  attention  of  the  judge  to  any  omission  or  insufficiency  of 

the  stamp  on  documents,  236. 
to  give  receipt  for  the  stamp  duty  and  penalty  paid  to  him,  237 
and  to  make  an  entry  of  the  payment  in  a  book,  287. 
and  to  make  a  return  of  to  the  Commissioners  of  Inland  Revenue 

of  the  monies  received  by  him,  237. 
and  to  pay  monies  to  the  Receiver- General,  237. 

Ctf  Body  Corporate : 
order  on,  to  answer  on  affidavit  as  to  documents  in  tkc  possession 

or  power  of,  249. 
to  answer  interrogatories,  267. 
if  not  named  in  order  Court  wtU  not  grant  attachment,  262, 

Jddenda. 
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OFFICER— eoti^iiiMii. 
Presiding  at  Trial : 
certificate  of*  on  record  or  writ  of  trial,  &c.,  to  deprive  plaintiff 

of  costs  where  less  than  6/.  recovered  by  verdict,  322. 
this  provision  is  now  repealed,  322. 

OMISSION: 

in  writ  of  summons,  amendment  of,  2,  28. 

0/  Stamp  on  Documents  : 
duty  of  the  officer  of  the  court  to  call  the  attention  of  the  judge 
to,  236. 

ORAL  EXAMINATION  : 

of  witnesses  by  order  of  the  court  or  judge,  245. 

of  parties  in  case  of  omission  to  answer  interrogatories,  261. 

of  j  udgment  debtor,  *264. 

ORDER:  Me  Judge's  Order— Execution— Injunction — Rule. 

ORDERS : 

rules  as  to,  387. 
See  Service. 

OUSTER:  m  Joint  Tenant. 

OUTLAWRY: 

distringas  to  proceed  to,  abolishedi  31. 

OVERSTATEMENT:       • 

of  debt  in  indorsement  on  writ,  7. 

OYER: 

of  deeds  or  other  documents  abolished,  57. 


PALATINATE  COURTS:  tee  Durham  and  Lancaster — Pala- 
tine Counties. 

provisions  relating  to  the  superior  courts,  applicable  to  pro- 
ceedings in,  182—184,  292,  293,  826. 

provisions  as  to  Masters  of  the  superior  courts  to  apply  to  pro* 
thonotaries  of,  184,  293,  326. 

error  from,  to  the  Court  of  Queen's  Bench,  185. 

appeal  from,  to  the  Court  of  Queen's  Bench  on  motions  for  new 
trials,  &c..  293,  326. 

Summary  Procedure  on  Bills  of  Exchange  Act  applies  to,  332. 

PALATINE  COUNTIES :  see  Palatinate  Courts. 
all  writs  to  extend  to,  107. 
records  for  trial  at,  95. 
provisions  applicable  to,  182—184,  292,  293,  326. 

PANEL :  see  Jury. 

PAPER: 

special,  350. 

PARLIAMENT: 

proceedings  in  error  before,  133. 

PAROCHIAL 

books,  inspection  of,  255. 
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PARTICULARS :  tu  Credit. 

of  demand,  31,  59,  63,  66,  351,  431. 

costs  of  summons  when  not  delivered  with  declaration,  351. 

pleading  after  delivery  of,  66,  67,  352.  ^ 

special  indorsement  of,  on  writ  of  summons,  31. 

forms  of,  for  special  indorsement  (Sched.  A.,  No.  4),  189. 

special  indorsement  to  stand  for,  31. 
of  plaintiff's  name  and  address  by  attorney  on  demand,  5. 
berore  appearance,  352. 
in  ejectment,  139,  146. 

See  Ejectment. 
annexing  of,  to  record,  95. 
ofset-off,  351,  852. 

PARTIES : 

joinder  of,  tee  Joinder. 

death  of,  ne  Abatement. 

marriage  of,  tee  Marriage. 

proceedings  by.  to  compel  the  continuance  or  abandonment  of 
action,  287,  288. 

proceedings  in  error  where  a  change  of.  since  judgment,  127. 

character  of  nominal,  in  actions  not  in  issue,  429. 

to  bill  or  note,  writ  under  Summary  Procedure  on  Bills  of  Ex- 
change Act  may  issue  against  all,  332. 

PART  PAYMENT : 

by  one  of  several  co-contractors,  effect  of,  348. 

PARTY  WHO  BEGINS: 

right  of,  to  sum  up  evidence,  217. 

PATENT : 

inspection  of  machinery,  in  action  for  the  infringement  of,  264. 

injunction  to  restrain  infringement  of,  276. 

form  of  count  for  infringement  of  (Sched.  B.,  No.  31),  199. 

PAUPERS : 

rules  as  to  actions  by,  381. 

persons  admitted  to  sue  in  formA  pauperit  not  entitled  to  costs, 

436. 
order  to  sue  tn  formd  pauperit  takes  effect  from  its  service  only, 

381,  Addenda. 

PAYEE : 

against  maker  of  a  note  or  drawer  of  a  bill,  forms  of  counts  by 
(Sched.  B.,  Nos.  15, 18),  197. 

PAYMENT :  tee  Non-Patment— Part  Payment. 
must  be  pleaded  in  bar,  482. 
to  plaintiff  of  debt  and  costs  indorsed  within  four  days,  stay  of 

proceedings  on,  6. 
into  court  of  tender  necessary  to  entitle  defendant  to  costs,  if  no 

more  is  recovered,  7. 
pleas  of  payment  and  set-off  to  be  taken  distributively,  76. 
may  be  pleaded,  together  with  other  pleas,  without  leave,  82. 
form  of  plea  of  (Sched.  B.,  Na  40),  200. 
into  ewrt,  70. 

admits  a  cause  of  action,  70. 
rules  of  practice  as  to  payment  into  court,  849. 
in  what  actions  allowed,  70,  73,  Addenda. 
in  respect  of  damages  claimed,  71. 
for  libels  in  newspapers,  70,  78,  Addenda. 
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PAYMENT— CMffiiMif. 

in  respect  of  one  of  seyersl  eonnti,  73. 
no  other  defence  aUowed  with,  73. 
%   by  justices,  74. 
amount  paid  in,  73* 

into  court  upon  bonds  and  in  detinue,  310. 
into  court  under  tbe  Summary  Procedure  on  Bills  of  Exchangee 

Act  for  leave  to  appear  and  defend,  330. 
form  of  such  plea,  74. 
amendment  of  plea,  73. 
no  rule  or  order  to  pay  money  in,  74. 
except  in  cases  of  one  or  more  of  several  defendants,  74. 
to  whom  paid,  74. 
taking  sum  out  of  court,  74,  75. 
in  case  of  plaintiff's  death,  74. 
proceedings  by  plaintiff'  after  plea  of,  74—76. 
replication  to  taking  money  out  of  court  in  satfftfaction,  75. 
replication  of  damages  ultra  and  nolle  prosequi,  75. 
into  court  by  garnishee  of  amount  of  debt,  proceedings  in  default 

of,  268. 
into  court  in  replevin,  316. 
effect  of,  316. 
by  the  garnishee  to  judgment  creditor,  to  be  a  discharge  to  him 

as  against  the  judgment  debtor,  269. 
forms  of  writs  of  execution  for,  388—424. 

PENAL  ACTIONS : 

compounding,  381. 
plea  of  nil  debet  in,  431. 

PENALTIES : 

for  false  affirmation  or  declaration,  280,  286. 
to  be  paid  on  having  unstamped  document  stamped  at  the  trial, 
237. 

PEREMPTORY  WRIT  OF  MANDAMUS : 

issuing  of,  after  judgment  in  action  for  mandamus,  272. 
to  have  same  effect  as  a  peremptory  writ  of  mandamus  issued  by 
the  Queen's  Bench,  272. 

PERFORMANCE  OF  CONDITIONS  PRECEDENT: 
form  of  averment  of  (Sched.  B.  No;  22),  197. 
denial  of,  must  be  specific,  58. 
doubtful  if  this  rule  applies  to  replicatbns,  58,  78. 

PERIODICAL: 

payment  into  court  in  case  of  libel  in,  73. 

PERJURY: 

persons  making  false  affirmation  or  declaration  in  lieu  of  oath, 
guilty  of  and  liable  to  penalties  for,  230. 

persons  giving  false  evidence  upon  examination  or  on  any  affida- 
vit in  proceedings  under  C.  L.  P.  Act,  1854,  liable  to  penalties 
for,  286. 

in  affidavit  before  consul,  30. 

in  affidavit  before  Scotch  and  Irish  commissioners^  484. 

PERSON : 

indorsement  on  writ  where  plaintiff  sues  in,  4. 
defendant  appearing  in  must  give  address,  86. 
motion  by  suitor  appearing  in,  367.    Se*  Motiok. 
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PERSONAL : 

action  how  commenced,  1. 

attendance  of  witneasefi  proceM  to  compel,  when  out  of  the  juris- 
diction, 487. 

property,  inspection  of,  by  the  juij,  parties  or  witnesses,  263. 

service  of  writ  of  summons,  tee  Wkit  ov  Summons. 

service  of  writ  under  Summary  Froeedurt  in  Bills  of  Exchange 
Act,  829. 

PETITION  TO  CHANCERY: 

under  s.  80  of  22  &  28  Vict.  e.  35,  form  of,  800. 
under  s.  4  of  27  &  28  Vict  c.  112,  for  sale  of  judgment  debtor's 
lands,  806. 

PETITIONS  OF  RIGHT : 

act  to  amend  law  relating  to,  489. 

gives  no  new  remedy  against  the  crown,  489,  491. 

in  what  cases  petition  not  maintainable,  489. 

may  be  intituled  in  any  of  the  courts  of  Westminster,  489. 

form  of,  489,  498. 

to  be  left  with  Secretary  of  State  to  receive  Her  Majesty's  fiat, 

490. 
duty  of  Secretary  of  State  as  to,  490,  n. 
jurisdiction  of  Lord  Chancellor  concerning,  490. 

J>roceeding  after  fiat  obtained  to,  490. 
brm  of  indorsement  on,  490,  496. 

time  for  answering  by  the  Crown,  490. 

power  to  change  the  venue,  490. 

time  for  answering  by  other  parties  to,  490. 

proceedings  on,  for  the  recovery  of  propert]^,  490. 

bow  appearance  is  to  be  entered  by  person  in  occupation  of  pro- 
perty sought  to  be  recovered  by,  490,  491. 

appearance  to,  form  of,  490,  491,  496. 

notice  to  appear  on,  490,  496. 

answer  to,  491. 

may  be  answered  in  equity  or  common  law,  491. 

answer  to,  in  the  name  of  attorney-general,  and  other  parties  in- 
terested, 491. 

inquisitions  to  find  the  truth  of,  unnecessary,  491. 

course  of  procedure  in  actions  between  subjects  and  subjects  to 
apply  to,  491. 

former  procedure  may  still  be  adopted,  498. 

decrees  or  judgments  by  default  on,  491. 

form  of  judgment  on,  492. 

effect  of  judgment  on,  492. 

costs  recoverable  by  the  Crown  and  other  parties  Co,  492. 

sunpliants  in,  entiUed  to  costs,  493. 

juagment  in  favour  of  suppliants  in,  to  be  certified  to  treasury, 
493. 

form  of  certificate  on,  493,  496. 

satisfaction  of  judgment  on,  493. 

power  to  make  rules  to  regulate  pleading  and  practice,  494. 

rules  to  be  laid  before  paniament,  494. 

PLACE  OF  ABODE: 
meaning  of,  8* 
of  plaintiff,  Me  Plaimtivf. 
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PLAINTIFF : 

or  defendaot,  tee  Fartibi. 
death  of,  gee  Abatement — Ac tion«> Error. 
misjoinder  and  nonjoinder  of,  tee  Joinder — Misjoindbr. 
marriage  of,«ee  Husband  and  Wife. 
indorsement  on  writ  where  he  sues  in  person,  4. 
possession,  occupation  or  quality  ana  place  of  abode  of,  how 
ascertained  from  attorney,  5. 

PLEA  :  tee  Pleading — Noticb. 

rules  to  plead,  abolished,  65. 

notice  to  plead  indorsed  on  declaration  or  delivered  separately 
sufficient,  65. 

how  given,  65. 

time  to  plead  eight  days,  unless  further  extended,  65. 

irregular  notice,  65. 

how  computed,  65, 

during  the  long  vacation,  66. 

after  amendment,  85. 

after  delivery  of  particulars,  66. 

commencement  of,  67f  199, 

conclusion  of,  68. 

prayer  of  judgment  unnecessary  to,  67. 

addressed  to  part  only  of  the  declaration,  68. 

false,  frivolous  or  sham,  53,  54,  Addenda, 

several  pleas,  80 — 82.    See  Several  Counts. 

affidavit  of  truth  of,  when  requisite,  80,  81. 

judge's  order  to  plead  several,  sufficient,  81. 

objections  to  allowance  of,  heard  on  summons,  82. 

when  leave  to  plead  several,  may  be  refused,  81. 

to  petition  of  right,  491. 

what  pleas  may  be  pleaded  together  without  leave,  82. 

when  several  pleaded  without  leave,  judgment  may  be  signed,  82. 

if  good  in  substance,  unobjectionable,  though  treating  declara- 
tion as  framed  for  breach  of  contract  or  wrong,  76. 

to  be  construed  distributively,  76. 

formerly  so  construed  in  ejectment,  148. 

may  be  traversed  generally  or  specially,  78. 

not  to  be  repeated,  83. 

signature  of  counsel  not  required,  82. 

may  not  be  waived  without  leave,  349. 

of  payment  into  court,  tee  Payment. 

to  new  assignments,  88. 

of  puis  darrein  continuance,  tee  Puis  Darrein  Continuance. 

to  actions  partaking  both  of  breach  of  contract  and  wrong,  76. 

of  matter  subsequent  to  action,  68. 

must  be  an  answer  to  damages  as  well  as  debt,  73,  434,  6S, 
Addenda. 

in  abatement,  tee  Abatement. 
See  Traverse. 

delivery  of  interrogatories  with  the,  257. 

of  equitable  defence,  278.    See  Equitable  Defences. 

form  of,  in  proceedings  against  garnishee,  452. 

PLEADING:  <««  Equitable  Defences — Injunction. 
introductory  observations  on,  vii. 
general  language  and  form  of,  51. 
to  be  construed  distributively,  76. 

fictitious  or  needless  statements  in,  to  be  omitted  or  amended,  51. 
framed  so  as  to  embarrass  fair  trial  to  be  struck  out,  52. 
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PLEADING— «(m<jiiti«^. 

false,  frivoloui,  sham  or  for  delay  or    embarrassing,  58,  54, 

Addenda. 
title,  date  and  entry  of,  66^ 
profert  and  oyer  abolished,  57. 
setting  out  docaments  mentioned  or  referred  to  in,  57. 
forms  and  examples  of,  86. 

formal  commencements  and  prayer  of  judgment  unnecessary,  68. 
performance  of  conditions  precedent,  how  averred,  58. 
form  of  such  averment  (Sched.  B.,  No.  22),  58, 191. 
express  colour  in,  unnecessary,  67. 
pleading  and  demurring  together,  79. 
of  several  matters,  80. 
after  amendment,  85. 
after  delivery  of  particulars,  66. 
new  assignment,  83. 

to  be  left  at  address  of  defendant  who  appears  in  person,  86. 
suggestion  of  death  of  parties  in  proceedings  in  error,  186, 137. 
not  to  be  delivered  in  Long  Vacation,  66. 
in  action  removed  from  inferior  into  superior  court,  59,  Addenda, 

Rukt  qf  Trinity  Term,  1 853 . . 426.    See  Rules. 
several  counts  on  same  cause  of  action  not  allowed,  428. 
nor  several  pleas  or  subsequent  pleadings,  avowries  or  cogni- 
sances founded  on  same  ground  of  answer  or  defence,  428. 
application  to  strike  out  in  such  cases,  and  discretionary  power  of 

court  or  judge,  428. 
costs  where  rule  is  violated.  429. 

venue  to  be  stated  in  margin  and  not  in  body  of  declaration,  429. 

character  in  which  plaintiff  or  defendant  is  stated  on  the  record  to 

sue  or  be  sued  m  certain  actions  not  to  be  considered  as  in 

issue,  429. 

in  actions  on  simple  contract,  operation  of  non  assumpsit,  or  plea 

traversing  contract,  429. 
examples,  ^0. 
in  actions  on  bills  and  notes,  non  assumpsit  and  never  indebted, 

inadmissible,  430. 
in  all  actions  on  contract,  and  on  specialties  and  covenants,  and 
in  tort,  matters  in  confession  and  avoidance  to  be  specially 
pleaded,  430,  482. 
in  actions  on  policies,  averment  of  interest  of  assured,  431. 
operation  of  non  est  factum,  431. 
nil  debet  abolished  as  a  plea,  431. 
advantage  of  giving  credit  in  particulars,  431, 432. 
payment  must  be  pleaded,  432. 
plea  of  non  detinet,  operation  of,  432. 
in  tort,  operation  of  not  guilty,  432. 
in  actions  of  trespass  to  land^designation  of  the  close  in  the 

declaration ;  operation  of  not  ^ilty,  433. 
in  same  actions  denial  of  possession,  433. 
in  actions  for  conversion  operation  of  not  guilty,  433. 
manner  of  pleading  general  issue  by  statute,  433,  434. 
manner  of  pleading  a  defence  that  has  arisen  after  action,  and 
plaintiff's  liberty  to  confess  the  same,  432. 
award  of  repleader  or  trial  de  novo  in  error,  435. 
costs  in  error,  435. 
power  to  allow  interest  in  eiror,  435. 
and  on  appeal,  436,  462. 
error  in  judgment  with  respect  to  costs,  486. 
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TL^XDlSG—eontinued. 

MuUi  qf  Trinity  Term^  1863-*iM>ntiiiued. 
manner  of  pleading  a  defence,  &c. — eontinued. 

costs  in  ejectment  in  cases  of  iionsttit»  or  deiNidaat  not  ap- 
pearing, 486. 
antriea  and  continuaiiefs  by  way  of  iflaparlaace,  he,  on  re- 
cord or  in  pleadings  abolished,  i^Q. 
entering  of  reisord,  interloeutory  and  fiaal  judgvcfits,  4*36. 
examples  of  forms  of,  8d. 
where  a  writ  of  mandamus  is  ckimed,  271. 
as  to  questions  by  consent  without  s  iee  QoBSTioiia— ^TiiiB — 

Traverse — Issue-^Form, 
Rules  of  Practice  as  to  and  service  of  pleadings,  349,  850,  459. 

PLENE  ADMINISTRAVIT 

and 
PLENE  ADMINISTRAVIT  PRiGTER: 

pleadable  with  other  pleas  without  leave,  82* 

PLURIES  WRITS : 
abolished,  8. 

POINT  RESERVED  AT  TRIAL :  fit  AFPSAt. 

POINTS  TO  BE  ARGUED: 

delivery  of,  to  the  judges,  860* 

POLICY  OF  INSURANCE:  #m  Iksurancb. 

PORT :  see  Home  Port. 

POSSESSION : 

of  land,  delivery  of,  pursuant  to  award,  215. 
vacant,  what  is,  in  proceedings  in  ejectment,  J  38. 
•ervice  of  writ  in  such  case,  140. 

POSTEA: 

indorsement  of  order  for  amendment  on,  43. 

form  of,  on  verdict  for  plaintiff  in  a  town  cause,  394. 

the  like,  where  cause  ia  tried  at  assizes,  395. 
where  issue  of  fact  tried  by  judge,  439,  440, 445. 
in  actiop  against  garnishee,  452. 

POSTPONEMENT : 

of  motions,  366,  367. 

POUNDAGE: 

sheriffs',  107, 108. 

PRACTICE.  RULES  OF :  see  RuLRt. 

PRECIPE : 

form  of,  for  writ  of  summons^  & 
for  renewal  of  writ,  8,  9* 

PRAYER : 

of  judgment,  unnecessary,  67. 

PRECEDENT : 

conditions  may  bo  averred  gsnarally*  58. 

PRECEPT :  tee  Jvrt. 

PRELIMINARY  OBJECTION: 

to  appeal,  time  for  objecting,  242. 

PREMISES : 

inspection  of;  by  the  jury,  parties  or  witame^  2M. 
description  of>  in  igectinmity  139, 14^ 


nmix.  MS 

PREROGATIVE  WRIT: 

of  mandamus  preserred^  278* 
proceeding!  for,  accelerated,  278. 

proYtaiona  of  the  Common  Law  Procednse  Acta  applied  t»  plead- 
ings and  proceedings  upon,  273. 

PREVIOUS  CONVICTION: 

of  witness  for  felony  or  miideoieanori  proof  of,  when  may  be 
given,  233. 

PREVIOUS  STATEMENT: 

of  witnesses,  examination  as  to,  for  the  purpose  of  contradiction, 
280«288; 

PRINCIPAL  AND  SURETY: 

relief  in  equity  in  proceedings  relating  to,  281. 
principles  in  equity  the  same  as  at  law,  282. 

PRINTERS,  &c.  of  newspapers:  tee  Newspaper. 

PRISONERS : 

rules  as  to  and  proceedings  against,  882,  888^ 
service  of  summons  on,  12. 
discharge  of,  from  custody.    Ste  Ezbcutxon. 
proceedings  to  charge  in  eseeutton,.  Ml. 
may  be  brought  under  a  habmt  to  give  evidence  htiote  aa  arbi- 
trator, 207. 

PROBATE  OF  WILL : 

notice  of  intention  to  adduce  under  20  &  21  Vict  c  77i  s.  64^  in 

proof  of  devise  of  realty,  108. 
effect  of  notice,  104,  Addenda, 

PROCEDURE : 

summary,  on  bills  of  exchange.    See:  BuifS  ot  BxcHANai. 

PROCEEDINGS : 

at  the  trial,  217. 
speeches  to  the  jury,  217. 
adjournment,  218. 

how  C.  L.  P.  Acts  to  be  cited  in,  186,  294,  827.    See  Title. 
service  of,  459.    See  Service. 
judges  may  frame,  &c.    See  Rules. 

notice  of  intention  to  proceed  where  no  proceedings  for  a  year, 
392. 

PROCESS :  eee  Court  of  Error. 
jury,  abolished,  95. 

PROCHEIN  AMY : 

suing  by,  S6,  848.    See  Sfscial  Admissiom* 

PRODUCTION  OF  DOCUMENTS:  fee  Notice. 

judge's  order  for,  at  hearing  of  motion  or  summons^  246. 
of  original  records,  359. 

PROFERT : 

and  oyer  abolished,  57. 

PROFESSION  of  plaintiff:  ms  V^Mnmwr* 

PROMISES: 

statement  of,  in  pleading,  51. 

PROMISSORY   NOTE:   eee  Written    Ivstrvkebts— Bills   of 
exchanob. 

Dd2 
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PROOF : 

of  affidsTit  taken  before  coDial,  SO. 
of  admissions,  104. 
of  semce  of  notice  to  produce,  106. 
See  Eyidbncb. 

PROPERTY: 

inspection  of  any  real  or  personal,  by  the  jury,  party  or  witnesses, 
268. 
See  Not  possessed. 

PROPRIETOR:  of  newspaper,  J€»  Newsf  a  pee. 

PROTHONOT ARIES  OF  PALATINATE  COURTS: 

provisions  as  to  Masters  of  the  superior  courts  to  be  applicable  to, 
184,  293,  826. 

PROVISO : 

trial  by,  100,  864. 

PUBLIC: 

company,  see  Company. 
documents,  inspection  of,  25S. 

PUBLISHER :   of  newspaper,  eee  Newspapee. 

PUIS  DARREIN  CONTINUANCE : 

when  and  bow  to  be  pleaded,  69,  484. 

effect  of  plea,  69. 

what  defences  may  be  thus  pleaded,  70, 485. 

how  replied  to,  69,  484. 

form  of;  when  pleaded  at  nisi  prius,  69. 

when  at  tne  assizes,  69,  70. 
affidavit  of  truth  of.  69. 
of  bankruptcy,  485. 
of  composition  deed,  436. 
of  felony,  485. 

PUNISHMENT: 

of  persons  disobeying  orders  to  attend  and  give  evidenoe,  486. 
of  persons  disobeying  special  writs  of  subpoena,  488. 

PURCHASERS :  see  Leaseholds. 
of  goods,  eee  Goods. 

QUAKER: 

form  of  affirmation  by,  229. 

QUALITY : 

of  plaintiff,  how  ascertuned  from  his  attorney,  6. 
statement  of,  in  pleading,  81. 

QUANTITY : 

statement  of,  in  pleading,  81. 

QUARE  IMPED  IT: 

writ  of,  may  not  issue,  2.  817. 

rights  enforceable  thereunder  to  be  enforced  by  summons,  2, 317. 

indorsement  on  writ  of,  intention  to  declare  in,  7,  317* 

as  to  whether  regulae  generalee  apply  to,  347,  n* 

QUASHING : 

proceedings,  power  of  the  court  of  appeal  for,  242. 
in  error,  188, 184. 
costs  of,  in  error,  239. 
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QUEEN'S  BENCH,  COURT  OF: 

jurifdiction  of,  to  grant  writs  of  mandamus  preserved,  27S. 
rule  by,  for  mandamus,  may  be  absolute  w  the  first  instance, 

273. 
provisions  of  the  C.  L.  P.  Act  (1852)  to  apply  to  the  proceedings 

upon  a  prerogative  writ  of  mandamus  issued  by,  278. 
to  be  the  court  of  error  and  appeal  firom  the  Palatinate  Courts, 

185,  293,  826. 

QUESTIONS :  tee  Special  Casb—Issubs. 

of  fact  may   be  stated  and  tried   by  jury  by  consent  without 
pleadings,  49.    See  Consent. 
in  what  actions,  49. 
error  on,  49. 

pfoof  of  interest  of  party  applying  for  order  for  case,  49. 
form  of  issue  (Sched.  JLt  No.  6),  190. 
proceedings  thereupon  may  be  recorded,  50. 
of  law  may  be  stated  for  the  opinion  of  the  court  without  plead- 
ings, 50. 
case  should  be  confined  to  questions  of  law,  50. 
amendment  of  special  case.  50,  Addenda. 
execution  may  issue  on  judgment  of  court  unless  stayed  by 

proceedings  in  error,  51. 
costs  to  follow  event  unless  otherwise  agreed,  51. 
of  fact»  trial  of,  bv  judge  without  a  jury  by  consent,  208. 

power  to  order  trial  of  particular,  where  cause  is  referred  to 

arbitration,  207. 
stated  as  interrogatories,  to  be  answered  in  writing  on  affi- 
davit, 257. 
of  fact,  when  not  in  dispute  in  proceedings  in  interpleader,  judge 
may  order  a  special  case,  811. 
what,  may  be  put  to  witness  to  discredit  or  contradict,  230, 
281. 

QUO  WARRANTO : 

error  on  proceedings  in  the  nature  of,  126. 

REAL  ACTIONS : 

commencement  of,  by  writ  of  summons,  2,  817. 

replevin  and  ejectment,  obtaining  case  by  consent  for  court  in, 

49. 
as  to  whether  regulae  generales  apply  to,  847,  n. 

REAL  PROPERTY: 

inspection  of,  by  the  jury,  parties  or  witnesses,  263. 

j  RECEIPTS: 

where  money  is  paid  into,  or  taken  out  of  court,  74,  75. 

RECOGNIZANCE: 

I  of  bail  in  ejectment,  how  taken,  170. 

RECORD :  eee  Entrt^Nisi  Prius. 

subpoena  to  produce  original,  359. 

award  of  trial  de  novo  by  superior  court  or  court  of  error  upon 

matter  apoearing  on ;  error  on,  244. 
entry  of  pleadings  on,  66, 
of  nisi  prius,  not  to  be  sealed  or  passed,  95. 
in  case  pleading  denies  its  existence,  notice  to  produce  substituted 

for  rule,  368. 
annexing  particulars  to,  95. 
annexing  panel  to,  95,  96. 


nisi  prius,  fbm  of,  804, 489. 

cototing  interlocutory  or  t^aX  j advent  ^t  486. 

separate,  may  be  oraered  where  different  causes  of  action  are 

joined,  48. 
trial  of  records  of  4ie  •upeiior  oourti  in  eonnties  pdatine,  9  8.  See 

Palatinate  Courts. 

RECORD,  COURTS  OF :  §ee  Courts  op  Citil  Judicature. 

power  to  extend  acts  to,  182,  ^8,  827,  888.    Set  Courts  or 
Rbcord. 

RE-ENTRY  for  non-payment  of  rent,  proceedings  by  landlord  where 
right  of,  exists,  161,  165.    See  Relief. 

REFERENCE :  tee  Arritration — Arbitrator. 

to  Master,  of  amount  of  damages,  87»  88. 

REFEREE:  «ee  Arbitrator. 

REFUSAL  of   rule  nisi,  where  in  case  of  appeal  for,  the  rule  is 
granted,  must  be  disposed  of  by  the  court  of  appeal,  242. 
and  cause  must  be  shown  in  the  first  instance,  242. 

REGISTER  OF  JOINT  STOCK  COMPANIES:  eeeCouifAvr. 

REGISTRATION  of  writs  of  exectttion  that  judgment  may  affect 
lands,  497. 
that  lands  may  be  sold  in  satisfaction  of  judgement,  805,  806. 

REGUL^  GENERALES,  847.    See  Rules. 

REJOINDER :  tte  Pleaoino. 

notice  instead  of  rule  to  rejoin,  55. 

may  traverse  the  whole  or  part  of  a  replication,  78. 

RELEASE : 

plea  of,  fofty  be  pleaded  with  othces  without  leave,  82. 

form  of  (Sched.  B.,  No.  42),  200. 

form  of  replication  to  (Sched.  B.,  Nos.  50,  51),  £01. 

RELIEF: 

provisions  of  C.  L.  P.  Act,  1860,  as  to,  295—801. 
in  ejectment  for  forfeiture,  295,  296. 

Againtt  Forfeiture  fir  Non^^ymeui  rf  lUnt^  295.    See  Tssant. 
court  or  judge,  upon  rule  or  BUO»noBS,  may  giw,  295. 
but  subject  to  appeal,  295. 

subject  to  same  terms  as  in  Court  of  Chancery,  995. 
where  granted,  tenant  to  hold  on  under  same  lease,  29i5« 

Jgaintt  Forftiture  fer  noi  Jnttirmg,  296. 
court  or  judge,  upon  rule  or  summons,  may  give,  296. 
subject  to  appeal,  296. 

in  what  cases  relief  will  be  granted.  296 — ^298. 
where  no  damage  and  breach  by  accident  or  mistake,  297. 
not  granted  more  than  onoe,  to  same  person,  in  respect  of  same 

covenant,  297. 
nor  after  waiver  in  favour  of  same  person,  297. 
proteciion  «f  hemd  fAt  pumhaaera  of  leaseholds  in  meh  cases, 

296. 
to  what  leases  provisions  above  apply»  297. 
mknudt  rfreUt/griuaed^  298. 

4pfM0<  in  eueh  Cmte,  298. 
to  court  from  order  of  judge,  298. 
by  any  person  dissatisfied  with  order,  298. 
powers  of  court  on,  298. 


om%x.  £07 

RELIEF— eoNftiiMJ. 

Affeal  hi  nuh  com— «otitiDued. 
jurisdiction  of  judgre  at  cbamben»  298. 
to  court  of  appeal  nom  order  of  court,  800. 
courts  of  error  to  be  courts  of,  800. 
notice  of,  800. 
baU,  300. 

form  of  judgment  of  court  of,  and  powers  as  to,  801. 
power  of  court  of,  as  to  costs,  301. 

Relirfhy  Proeeedingt  in  Inttrphader,  801. 

REMANET : 

in  what  cases  notice  of  trial  necessary,  89. 

REMITTING: 

matters  referred  to  arbitrator,  power  of  court  or  judge  for,  upon  a 
compulsory  reference,  208. 
time  of  application  for,  209. 
wben  the  power  will  be  exercised,  209. 

REMOVAL : 

of  causes  from  inferior  courts,  rules  as  to,  880. 

RENEWAL: 

of  writs  of  execution,  109,  290. 

evidence  of,  109. 

notice  to  the  sheriff  of,  109. 

form  of  prflecipe  for  renewal  of  writ,  we  TwlMcite, 

RENEWAL  OF  WRITS  :  te§  Writ  ov  Summons— Exbcvtion. 

RENT : 

proceedings  in  ejectment  by  landlord  with  right  of  re-entry  for 

non-payment  of,  161 — 165.    See  Lease. 
relief  against  forfeiture  for  non-payment  of,  295.    See  RflLisr. 

REPAIRS: 

form  of  a  count  for  (Sched.  B.,  No.  24),  198. 

of  ships,  what  a  home  port  with  reference  to,  841. 

REPEAL :  tee  Act. 

REPLEADER,  435. 

REPLEVIN : 

cannot  be  joined  with  other  causes  of  action,  2,  48. 
payment  into  court  in,  816. 
several  avowries  in,  80,  82. 
equitable  pleading  in,  278. 

provisions  of  19  &  20  Vict.  c.  108,  extended  to  all  cases  of,  314. 
those  provisions,  314. 

County  Court  has  jurisdiction  even  though  title  to  land  is  in 
question,  815,  316. 
See  Real  Actions— Jury — Abatement. 

REPLICATION  :  eee  Pleadi no— Rules. 
traverse  of,  78. 
several,  to  plea,  80. 
notice  to  reply,  55. 
to  plea  in  abatement,  46. 
to  plea  of  payment  into  court,  74,  75. 
new  assignment,  in  nature  of,  88. 
forms  of  (Sched.  B.,  Nos.  48  to  57),  201,  202. 
form  of,  joining  issue  (Sched.  B.,  No.  48),  201. 
form  of,  to  pleas  conuining  new  matter  (Sched.  B.,  No.  49),  201 
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REPLICATION-^M<mM<;. 

form  of,  to  plea  of  release,  alleging  that  it  wrai  procured  by  firaud 

(Sched.  B.  No.  51),  201. 
form  of,  to  plea  of  set-off  (Sched.  B.,  No.  62),  201. 
form  of,  to  plea  of  self-defence  (Sched.  B.,  No.  63),  201* 
form  of,  to  plea  of  right  of  way  (Sched.  B.,  No.  54),  201. 

REPLY  TO  THE  JURY: 

the  right  to  be  the  same  as  at  present,  217. 

REPORT : 

of  examination  of  witnesses,  263. 

RESIDENCE : 

of  defendant  to  be  mentioned  in  summons,  1. 
meaning  of,  5.    See  Place  of  Abode. 

RESIDING  ABROAD: 

British  subject,  how  sued,  16. 

RESIDING  OUT  OF  JURISDICTION: 

affidavit  to  enable  court  or  judge  to  direct  proceedings  against 
defendant,  16—28. 

RESTITUTION : 

power  of  the  court  of  appeal  to  order,  2iS. 
writ  of,  on  reversal,  &c.,  of  judgment,  126. 
where  judgment  in  ejectment  is  set  aside,  145. 

RETURN : 

-  writs,  rules  to,  to  sheriffs,  or  to  bring  in  body,  383. 
to  be  made  by  officer  of  court  to  the  commissioners  of  inland 

revenue  of  stamp  duties  and  penalties  received  by  him,  237. 
to  peremptory  writ  of  mandamus,  272. 
to  writ  of  mandamus  issued  by  the  Court  of  Queen's  Bench, 

273. 
of  writ  of  execution,  109. 
of  depositions  of  witnesses,  359. 

RETURN  OF  CHATTELS : 
execution  for,  273. 

REVENUE,  tee  Commissioners  of  Inland. 

REVENUE  SIDE  OF  THE  COURT  OF  EXCHEQUER : 

statutes  and  rules  relating  to  practice  in,  508. 

REVERSAL : 

of  judgment  on  special  case  by  court  of  error,  448. 

REVERSIONARY  INTEREST: 

sale  of,  formerly  liable  to  be  set  aside  by  the  Court  of  Chancery 
on  the  ground  of  undervalue,  280. 
this  now  prevented  by  31  Vict.  o.  4. .281,  Addenda, 

REVIVAL: 

introductory  observations,  xviii. 
of  judgment  and  other  proceedings.  111. 
execution  on  judgments,  within  six  years,  without  revival.  III. 
when  time  begins  to  run.  111. 

judgments  to  be  revived  by  writ,  or,  with  leave  of  court,  by  sug- 
gestion, 112. 
by  writ  of  revivor,  113. 
form  of  writ  of  revivor,  1 13, 191. 
how  and  against  whom  issued,  113. 
amending  writ,  1 14. 
subsequent  proceedings  on,  113, 114i 
by  suggestion,  rule,  or  summons  for  leave  to  enter,  112. 
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form  of  rule  nisi  for  leave  to  enter  suggestion,  112, 113, 190. 

form  of  suggestion,  112,  113, 191. 

appearance  to  writ,  1 15. 

issuing  writ  of  revivor  upon  judgments  more  than  ten  years  old, 

rule  or  order  required,  115. 
vnrit  of  revivor  where  party  dies  after  interlocutory  and  before 

final  judgment,  120—122. 
proceedings  on  suit  by  judgment  creditor  ag^nst  the  garnishee 

to  be  the  same  as  upon,  268,  269. 
the  like  as  to  proceedings  against  executors  upon  a  judgment  of 

assets  in  future,  286. 

REVIVOR,  WRIT  OF:   ««  Rbvival. 
proceedings  on,  113. 
rules  of  practice,  as  to,  378. 

RIGHT : 

of  way,  form  of  plea  of  (Sched.  B.,  No.  46),  200. 
of  common,  form  of  plea  of  (Sched.  B.,  No.  47),  201. 
of  dower,  tee  Dower. 
petition  of,  ue  Petition  of  Right. 

ROLL : 

entering  proceedings  on,  in  error,  131—183. 

for  purposes  of  execution,  159. 

judgment  in  ejectment,  formal  entry  of  on,  unnecessary,  159. 

ROLLS : 

court,  inspection  of,  254,  359. 

RULE :  tee  Rules. 

for  trial  of  issues  of  fact,  by  judge  by  consent,  203. 
to  deliver  possession  of  land  pursuant  to  award,  215. 
I  for  special  jury,  864,  365. 

for  sheriff  to  return  good  jury  on  writ  of  inquiry,  365. 

Cf  Court:  Me  Jodoe's  Order. 
every  agreement  or  submission  to  arbitration,  if  in  writing,  may 

be  made  a,  215. 
costs  of  making  submission  a,  216. 

Niti: 
for  a  new  trial  or  to  enter  a  verdict  or  nonsuit,  to  state  grounds,  239. 
in  what  cases  the  court  will  be  bound  by  the  terms  of,  240. 
to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  the  trial, 
right  of  appeal :  if  refused,  discharged,  or  made  absolute,  240. 
where  judges  are  equally  divided  in  opinion  on  the  rule,  240. 
right  of  appeal  on  motion  for  a  new  trial  if  one  of  the  judges 
dissent  from  the  ruling  of  the  court,  241. 
,  or  if  the  court  think  6t,  that  an  appeal  should  be  allowed,  241 . 

but  no  such  appeal  where  the  application  for  a  new  trial  is 
upon  matter  of  discretion  only,  241. 
when  granted  on  appeal,  to  be  argued  and  disposed  of  in  the 
Court  of  Appeal,  242. 

RULES :  tee  Rule. 

of  practice  as  to  service  of,  388,  459. 

as  to,  and  summonses  and  orders,  388,  459. 

to  return  writs,  8ec  to  sheriff,  383. 

to  declare,  replv  and  rejoin  abolished,  55. 

to  compute  abolished,  86. 

four  days'  notice  to  be  given  by  either  party  instead  of  rules,  54. 

to  plead  abolished,  66. 

D  D  5 
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to  plead  scvenl  matten,  when  amieGeMaryi  82. 

power  of  judges  under  C.  L.  P.  Act,  1802,  toiniBM  geaeial  rules 

and  orders,  writs,  &c.,  178, 179,  180. 
aimilarjpower  under  C.  L.  P.  Act,  1854.. 291. 
under  C.  L.  P.  Act,  I860.. 824. 
under  Merc.  Law  Amend.  Act,  1856.  .844. 
under  Petitions  of  Right  Act,  494. 
forgovenunent  of  officers  of  the  courts,  180. 
to  pay  into  court  unnecessary,  74. 
except  in  case  of  one  of  sereral  defendants,  74b 
for  inquiry  before  master  of  damages,  iadorsemeBt  on,  ftc,  87. 
for  special  jury  in  London  and  Mkldlesez*  98. 
for  a  view,  100. 
applicable  to  proceedings  under  Summary  Procedure  on  Bills  of 

Exchange  Act,  382. 
as  to  indorsements  on  writs  under  same,  458. 
under  same  allowing  a  count  on  the  consideration  to  be  iacludeil 

with  a  count  on  the  bill  or  note,  461. 

qf  mi.  T.  1853  (p.  847)  «f  to  : 
annulling  existing  written  rules,  847. 
admission  of  documents,  857. 
affidavits,  385. 
appearance,  848. 

arrest  of  judgment,  motion  in,  Z66, 
attachment,  890. 
attorney,  848. 
attorney,  warrant  of,  856. 
annuities,  390. 
audita  querela,  873. 
awards,  390. 
bail,  374. 

bailable  proceedings,  374. 
ball  in  error,  374. 

causes,  removal  of,  from  inferior  courts,  380. 
change  of  venue,  851, 
cognovit,  356. 

compounding  penal  actions,  381. 
costs,  868. 

costs,  security  for,  852. 
costs,  setting  off,  368. 
courts,  causes  removed  from,  880. 
damages,  setting  off,  868. 
demand,  particulars  of,  351. 
demurrer,  850. 

depositions,  on  interrogatories,  357. 
discontinuance,  355. 

documents,  admission  and  inspection  of,  357. 
ejectment,  380. 

entry  of  satisfaction  on  roll,  373« 
error,  870. 
error,  bail  in,  374. 
evidence,  357. 
execution,  371. 
forms  of  proceedings,  398. 
inferior  courts,  causes  removed  frtim,  880. 
inquiry,  359. 

inspection  of  documents,  357. 
interrogatories,  357. 
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RULES  ffn,  r.  1853,  Of  /»— continued. 

irregularity,  884. 

joinder  of  parties,  848. 

judge's  onfer  for  judgment,  856. 

judgment,  867. 

judgment,  motion  in  arrest  of,  &c.,  866. 

judgment,  order  for,  856. 

jury,  864. 

miscellaneous,  890. ' 

motions  in  arrest  of  Judgment  and  judgment  Mm  sfrtlmft,  806. 

new  trials,  866. 

nan  obstante,  motions  for  judgment,  366. 

notice  of  trial,  859. 

notices,  service  of,  388. 

order  for  judgment,  judge's,  856. 

orders,  886. 

particulars  of  demand  and  wtUoS,  351. 

parties,  joinder  of,  348. 

paupers,  actions  by,  881. 

payment  into  court,  349. 

penal  actions,  compounding,  881. 

pleadings,  349. 

pleadings,  service  of,  388. 

prisoners  and  proceedings  against,  382. 

production  of  records,  357« 

records,  subpcena  to  produce,  857. 

removal  of  causes  from  inferior  courts,  380. 

return  of  writs,  rules  for  or  to  bring  in  body,  888. 

revivor,  373. 

rules,  service  of,  888. 

rules,  summonses  and  orders,  886. 

rules  to  return  writs  or  bring  m  body,  388. 

satisfaction,  entering  on  roll,  873. 

scire  facias,  373. 

service  of  notices,  rules,  pleadings,  &c.,  888. 

security  for  costs,  352. 

set-off,  particulars  of,  351. 

setting  off  costs,  868. 

setting  off  damages,  368. 

sberiffs,  rules  to  return  writs  or  bring  in  the  body,  8W- 

staying  proceedings,  356. 

subpoena  to  produce  records,  357. 

summons,  writ  of,  347. 

summonses,  386. 

trial,  359. 

trial,  notice  of,  359. 

trials,  new,  366. 

view,  364. 

venue,  change  of,  351. 

warrant  of  attorney,  356. 

writ  of  summons,  347. 

writs,  rules  to  sheriffs  to  return  or  bring  in  body,  388. 
</  Trin.  T„  1853.  as  to  pleadings,  426.    See  Pleadings. 
^  Mich,  Vac,,  1854,  as  to : 

extension  of  provisions  relating  to  pleading  and  practice 
C.  L.  P.  A.  1852,  R.  G.  H.  T.  1853,  and  PI.  R.  T.  T.  1853, 
proceedings  under  C.  L.  P.  A.  1854.. 488. 

division  of  affidavits  into  paragraphs,  488. 

forms  of  proceedings.  438. 
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rf  Maif,  1866,  at  to  lerYice  of  pleadings,  Ij^e^  459. 

rf'  East,  r.,  1857f  at  to  indonementt  on  writs  in  order  to  siirn 

judgment  for  default ;  and  entry  of  satisfaction  on  judgments,  460. 
^HU,  T.,  1862,  Of  to  division  of  special  cases,  &c.,  into  paragmpbs« 

462. 
Iff  Trin.  T.,  1867,  at  to  proceedings  on  appeals,  462. 
^  Mich,  7*.  1867,  at  to  jurisdiction  of  the  common  law  masters  at 

Chambers,  464i 
of  practice  and  procedure  on  the  revenue  side  of  the  Court  of 

Exchequer,  608. 

RULING  OF  JUDGE: 

as  to  the  suflBciency  of  the  stamp  on  documents,  when  no  ground 
for  new  trial,  288. 

SALE: 

of  goods  seized  in  execution  may  be  directed  by  court  or  judge 

in  proceeding  in  interpleader,  810. 
of  goods,  specific  delivery  in  case  of,  837. 

See  Goods. 
by  sherifi^  under  Bankruptcy  Act,  1861.. 309. 
of  judgment  debtor's  lands  taken  in  execution,  506.] 

SATISFACTION : 

accord  and,  may  be  pleaded  with  other  pleas  without  leave,  82. 

rules  as  to  entering  on  rolls,  878. 

form  of  satisfaction  piece,  373. 

entiy  of,  on  judgment,  460. 

discharge  from  custody  not,  unless  by  authority  of  creditor,  110. 

of  judgment  on  petitions  of  right,  493. 

SCHEDULE  OF  COSTS,  468. 

SCHEDULE  OF  FORMS.    See  Form. 

SCIRE  FACIAS: 

writ  of,  to  revive  judgment  abolished,  111. 

in  certain  cases  writ  of  revivor  is  provided  in  lieu  of,  113. 

in  other  cases  wriu  of,  to  be  tested  and  proceeded  upon  in  like 

manner  as  writs  of  revivor,  114. 
against  members  of  a  company,  115,  Addenda, 
ad  audiendum  erroret,  127. 
on  judgment  of  assets  in  Juturo,  286. 
rules  as  to,  373. 

SCOTLAND : 

C.  L.  P.  AcU  not  to  extend  to,  16, 186,  294,  327. 

nor  Summary  Procedure  on  Bills  of  Exchange  Act,  333. 
act  23  &  24  Vict,  c  38,  not  to  apply  to,  501. 
power  to  courts  in,  to  issue  process  to  compel  the  attendance  of 

witnesses  out  of  the  jurisdiction,  487. 
power  to  grant  commissions  to  take  affidavits  in,  484. 

SEA :  tee  Beyond  Seas. 

SEALING : 

writ  of  summons,  3. 

SEAMEN : 

merchant,  and  master  of  ship :  tee  Aorebmbnt. 

SECRETARY: 

of  corporations  aggregate,  tee  Mator. 

SECRETARY  OF  STATE: 

duties  of,  as  to  petitions  of  right,  490,  n. 
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SECURITY : 

where  bill  if  impounded  under  Summary  Procedure  on  Bills  of 
Exchangee  Act,  381. 

SECURITY  FOR  COSTS: 

rules  as  to,  852.    Seg  Bail. 

in  second  action  of  ejectment  between  the  same  parties  for  the 

same  premises,  289.  290. 
in  ordinary  cases  to  be  made  before  issue  joined,  852. 
rules  as  to  examples  in  general,  S5i, 
application  to  be  made  before  issue  joined  and  after  appearance, 

853. 
in  action  of  tort  defendant  may  sometimes  apply  to  judge  for, 

354. 
in  defiiult  of  security  being  given  judge  may  remit  cause  for 

trial  in  County  Court,  854. 
in  the  case  of  peers,  foreign  companies,  in  replevin,  poverty  of 

plaintiff,  &c.,  854. 
in  actions  by  bankrupts  and  insolvents,  128. 
in  actions  by  administrator  under  Lord  Campbell's  Act,  854. 
in  ejectment,  tee  Ejectment. 

SEDUCTION : 

payment  into  court  in  action  for  debauching  plaintiff's  daughter 

or  servant  not  allowed,  70. 
but  allowed  in  action  for  enticing  her  away,  78,  Addenda. 
action  for,  may  now  be  remitted  in  certain  cases  to  County  Court, 

854. 

SEQUESTRATION : 

injunction  against  corporation  to  be  enforced  as,  321. 

SERVICE : 

of  writ  of  summons,  tee  Writ  of  Summons. 

under  Summary  Procedure  on  Bills  of  Exchange  Act,  829. 

of  writ  of  ejectment,  tee  Ejectment. 

of  judge's  order  to  charge  prisoner  in  execution,  111. 

of  notices,  rules  and  pleadings  and  proceedings,  rules  as  to,  888, 

459. 
of  order  for  attachment  of  debts,  to  bind  debts  in  the  hands  of 

the  garnishee,  267. 

SET-OFF :  tee  Particulars— Setting  Off. 

may  be  pleaded  with  other  pleas  without  leave,  85* 

plea  of,  to  be  construe  distributively,  76. 

form  of  plea  of  (Scbed.  B.,  No.  41),  200. 

form  of  replication  to  plea  of  (Scbed.  B.,  No.  52),  201. 

particulars  of,  351,  481,  432.    See  Credit. 

annexing  particulars  of,  to  record,  95. 

plea  of,  on  equitable  grounds,  282. 

replication  on  equitable  grounds  to  plea  of,  284. 

defendant's  right  of,  in  case  of  mis-joinder  of  plaintiffs,  813. 

SETTING  ASIDE  OF  AWARDS: 
proceedings  for,  209. 
applications  for,  on  compulsory  references,  must  be  made  within 

seven  days  of  the  term  following  the  publication  to  the  parties, 

209. 

SETTING  ASIDE  WRIT: 
application  for,  29. 
See  Judgment— Bills  of  Exchange. 


SETTING  DOWN: 

demumri.  Sc.  fsT  i 
motioui,  36fi,  367. 
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SEVERAL: 

couDti,  or  defendanti,  pajmcnt  mio  court,  in  caiai  of,  7%  J^, 
counu  on  umc  eiuie  of  sctiiHi  not  allowed,  4a&.   Sa  Plkadino. 
DOT  irTcnl  pleu  or  aubuqucnl  pleidingi  on  ume  ground  of 

■nmer  or  deCepce,  428, 
diicrecionary  power  of  court  or  judge,  42B. 
defcndsDti,  order  for  pajoMnt  inlo  coon  in  cue  of  one  oC  nece«- 

maiim,  pleading,  80—83. 

meaning  of  aame,  SO. 

when  pleaded  without  le«ve,  iudgmcnt  aaj  be  ngoad,  S3,  83. 
SHAM  ?hZADlVGS,  SS,  S*,  Jddnda. 
SHERIFF: 

of  any  county,  wriu 

may  diicliarge  out  i 

lummoiiing  jury  whi 

96. 

forma  of  direction!  of  notice*  and  wriia  to,  W9. 

return  of  writ  of  eiecutioo  by,  109. 

poundage  of,  107,  108. 

extortion  by,  remedy  for,  108. 

duty  of,  to  deliver  poBseaaion  oF  landi  and  tettementa  parwunt  to 

award,  21S. 
duty  of,  on  a  rule  for  a  view,  100,  264.  365. 
court!  or  Judge  may  make  rulee  or  orden  upon,  to  procure  the 

attendance  of  ipecial  or  common  jariea,  264. 
Older  on,  to  dialrain  defendant'a  eSects  to  can^icl  return  of 

■pecifle  chattel,  273. 
aalea  by,  under  Bankruptcy  Act,  1S6I  •  •  309. 
notice  to,  of  renewed  writ  of  execution,  Ioi9. 
rule*  ai  to  Tain  on,  to  retnm  writi  or  bring  in  the  bodv,  383. 
B>  to  ball,  &c.,  374. 

form  of  iaaue  directed  to  be  tried  by,  396. 
fom  of  writ  of  trial  before,  897. 
form  of  addreaaiog  wrila  and  notieei  to,  479. 

SHIP:  miMehchawt  Sbippibq. 

muter  of,  and  merchant  leainen,  itt  AoKKaiieHT, 

aoTTcy  of,  in  foreign  pert,  may  be  inapecled,  2fiS. 
SHIPOWNERS'  ACT: 

repeal  of  clause  relatiag  to,  28C,  286, 334. 

enactment  in  lien  at,  814. 
RTi 
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SIGNATURE: 

of  counsel  unneeesaarv  to  pleadings,  S2. 

required  to  some  motions,  62. 

of  drawer  of  bill,  comparison  of  iadorsemeDt  with,  tm  Indorsb- 

MBNT. 

SIGNING  JUDGMENT  :  see  Judombnt. 

on  cognovits  and  warrants  of  attorney,  856. 

SIMILITER: 

striking  out,  79. 

SITTINGS  OF  THE  SUPERIOR  COURTS : 

may  be  appointed  and  held,  whether  in  term  or  yacatioD,  204, 290. 

SLANDER :  «ee  Defamation. 

SOLEMN  AFFIRMATION  OR  DECLARATION: 

instead  of  oath  in  certain  cases,  229. 

SON  ASSAULT  DEMESNE : 

may  be  pleaded  without  leave,  82. 
form  of  plea  (Sched.  B.,  No.  45),  200. 

SPECIAL  ADMISSION: 

of  prochein  ami  or  p^ardian  to  prosecute  or  defend  for  infant 
limited  to  the  particular  action,  848. 

SPECIAL  CASE: 

introductory  observations,  vi. 

proceedings  for  argument  on,  850. 

may  be  stated  by  consent,  50.    Set  QirEfTiONS. 

in  ejectment,  148. 

as  to  particular  item  where  the  cause  is  referred  to  arbitrfttioo,  207. 

form  of,  in  such  case,  445. 

power  of  arbitrator  to  state,  207. 

may  be  stated  under  8  &  4  Will.  4,  c.  42.  s.  25 ..239. 

as  to  power  to  amend  special  case,  50|  239. 

form  of  case,  444. 

form  of  judgment,  444. 

error  may  be  brought  on  judgment  on,  288. 

but  not  when  stat^  by  an  arbitrator,  207,  208, 288. 

proceedings  for  bringing,  before  the  court  of  error,  288. 

forms  of  judgment  on  case,  and  of  afirmance  and  reversal,  446 — 

448. 
power  to  amend  after  judgment  on  and  error  brought  doubtful, 

239. 
in  proceedings  in  interpleader  judge  may  direct  a  statement  of  a, 

811. 
proceedings  in  such  case,  811. 

SPECIAL  DEMURRERS: 
abolished,  52. 

SPECIAL  INDORSEMENT: 
form  of,  81,  189. 
on  writ  of  summons  where  defendant  resides  within  jnriadictioDy 

81. 
where  claim  is  for  a  liquidated  demand  in  money,  81. 
to  be  considered  as  particulars,  81. 
court  or  judge  may  order  further  particulars,  31. 
when  it  may  include  interest,  82. 
what  costs  may  be  indorsed  on  writ  in  such  case  by  plaintiff's 

attorney  or  agent,  347. 
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SPECIAL  INDORSEMENT— cMfJMtfd 

when  noting  of  bill  may  be  included  in,  32. 
judgment  for  non-appearance  to  writ  bearing,  82,  33, 190. 
form  of  such  judgment,  190. 

proceedings  where  writ  bears,  and  some  defendants  only  appear, 
87. 

SPECIAL  JURY:  m«  Jury. 

power  to  make  rules  or  orders  on  sheriff  to  procure  the  attendance 

of,  264. 
rules  as  to,  864. 

SPECIAL  ORDER: 

for  issuing  writs  of  subpoena  to  compel  the  attendance  of  wit« 
nesses  out  of  the  jurisdiction  of  the  court,  487,  488. 

SPECIAL  PAPER,  850. 

SPECIAL  REPORT: 

by  examiner  of  witnesses,  268. 

SPECIAL  TRAVERSES : 

unnecessary  in  pleading,  67. 

SPECIAL  VERDICT: 

in  ejectment,  150.    8e$  Eiictment. 

should  state  facts,  150. 

amendment  of,  151. 

error  may  be  brought  on  a  special  case  as  on  a,  288. 

proceedings  for  argument  of,  350. 

SPECIFIC  DELIVERY  OF  CHATTELS: 
in  actions  for  their  detention,  273. 
exercise  of  power  to  enforce,  by  the  courts  of  equity,  274. 
where  money  value  put  upon  chattel,  not  enforced,  274. 
of  goods  sold,  337.    See  Chattels. 

SPECIFIC  PERFORMANCE: 

power  of  plaintiff  to  indorse  on  writ  a  notice  of  claim  for  a  writ 

of  mandamus,  270. 
and  to  claim  writ  in  the  declaration,  270. 
declaration  to  set  forth  the  grounds  of  claim,  271. 
when  action  of  mandamus  to  enforce,  not  maintainable,  270,  271. 
pleadings  and  proceedings  thereon,  271,  272. 
issue  of  peremptory  writ  of  mandamus  if  judgment  be  given  to 

the  plaintiff,  272. 
form  of  writ,  272. 

no  return  to  it  allowed  except  compliance,  272. 
such  writ  to  have  the  force  and  effect  of  a  peremptory  writ  of 

mandamus  issued  by  the  Queen's  Bench,  272. 
if  disobeyed  may  be  enforced  by  attachment,  272. 
or  direct  act  to  be  done  by  the  plaintiff  or  other  person  appointed 

by  the  court,  272. 
expenses  and  costs  may  be  recovered  from  the  defendant,  272. 

SPEECHES: 

introductory  observations,  xiv. 

of  counsel  at  trial,  regulation  of,  217. 

STAMP : 

no  document  under  C.  L.  P.  Act,  1854,  to  require  a  stamp,  238. 
provision  for  stamping  documents  at  the  trial,  236. 

officer  of  the  court  to  receive  the  duty  and  penalty,  236. 
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STAUF—etmtinued. 

no  new  trial  to  be  granted  on  ground  that  document  improperly 
received  in  evidence  owing  to  want  of  stamp,  237. 

proviaions  above  apply  to  all  courts  of  civil  judicature  in  England 
and  Ireland,  236,  293. 

when  unstamped  instruments  are  admissible  for  collateral  pur- 
poses, 236. 

counsel  may  still  take  objection  as  to,  236. 

presumption  as  to  document  being  without  stamp,  286|  287. 

agreement  for  case  by  consent  not  subject  to,  49,  50. 

no  point  about  the  suflSciency  of,  to  be  reserved  at  Nisi  Prius, 
238. 

all  fees  taken  on  proceedings  in  superior  courts  now  collected  by 
stamps,  508,  521. 

rules,  525—530. 

directions  for  cancelling  stamps,  526,  530. 

STATEMENTS : 

proof  of,  to  contradict  witnesses,  230,  231. 
by  adverse  witness,  231,  232. 
upon  cross-examination,  232. 

STATUTE :  tee  Act. 

statutory  service  of  writs,  14,  15. 

action  by  or  against  person  authorized  by,  to  sue  or  be  sued,  429. 

manner  of  pleading  general  issue  by,  433,  434. 

Statutes  qf  Limitation : 

plea  of.  may  be  pleaded  without  leave,  82.    Jnd  tee  Um- 

FORMITY. 

form  of  plea  of,  (Sched.  B.  No.  89),  200. 

writ  of  summons  may  be  renewed  to  prevent,  8. 

amendment  of  writ  in  case  of,  29. 

embarrassing  plea  of,  55. 
plea  of,  to  claim  for  mandamus,  271. 
fraudulent  concealment  of  cause  of  action  not  the  subject  of 

a  replication  to,  on  equitable  grounds,  284. 
provision*  qf  Mere.  Law  Amendment  Act,  1856,  at  to  limitation  qf 
actions,  341. 
for  merchants'  accounts,  841. 
absence  beyond  seas  or  imprisonment  of  a  creditor  not  to  be 

a  disability,  342. 
as  to  joint  debtors  beyond  seas,  342. 
acknowledgments  by  agents,  343. 
part-payment  by  one  of  several  co-contractors,  348. 

STAYING  PROCEEDINGS : 
rules  as  to,  356. 

where  writ  of  summons  not  issued  by  authority,  5. 
on  payment  of  debt  and  costs  indorsed,  6,  7. 
by  injunctions  and  orders,  180. 
effect  of,  181. 

in  action  against  acceptor  of  bill  or  maker  of  note,  356. 
in  action  commenced  after  agreement  to  refer  to  arbitration,  210.  - 
in  second  action  of  ejectment  until  plaintiff  gives  security  for 

costs,  289,  290. 
when  notice  of  appeal  is  a  stay  of  execution,  242. 
staying  execution  in  ejectment,  170. 
staying  execution  in  proceedings  under  Summary  Procedure  on 

Bills  of  Exchange  Act,  331. 
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STEP: 

in  eauM,  proceeding  to  enor  h,  127. 

STRIKING  OUT : 

pleadings  framed  to  embarrais,  52,  Jdd§nda. 
power  of  oaurt  or  judge  to  attike  out  equitable  plea^  &e.,  2S3, 
284. 

SUBJECT : 

Britisb,  resident  abroad,  how  sned,  16. 

SUBMISSION  TO  ARBITRATION:  sm  Arbitration. 

by  consent,  if  in  writing,  may  be  made  a  rule  of  coort,  215. 

is  in  general  revocable,  216. 

when  not  revocable,  216. 

in  what  case  an  agreement  to  refer  need  not  be  in  writing,  211. 

costs  of  making  it  a  rule  of  court,  216. 

judge's  order  of  reference  made  by  consent,  is  endence  of  a,  217. 

SUBPCENA  : 

to  compel  attendance  of  witnesses,  467. 
for  the  production  of  original  records,  659. 
form  of,  on  issue  of  fact  to  be  tried  by  judge  without  jury  and 
other  cases,  469. 

SUFFICIENT  EVIDENCE : 

means  prim&faeie  evidence  of,  9,  10,  Addenda. 

SUGGESTION: 

entry  of,  by  defendant  of  plaintiff's  de&ult  in  proceeding,  287. 
of  error,  may  be  made,  and  argued  with  appeal  under  C.  L.  P. 

Act,  1854,  s.  34.. 241. 
in  declaration  where  some  defendants  only  appear  to  writ  specially 

indorsed,  67. 
of  deaths,  to  prevent  abatoment  of  action,  116|  117,  and  sat 

Abatement. 
to  revive  judgment,  tee  Revival. 
in  proceedings  in  error,  tee  Error. 
of  death  of  parties  in  proceedings  in  enror  not  trayersable,  166, 

167. 
in  ejectment  for  trial  in  courts  other  than  where  venue  is  laid, 

149. 
of  death  of  claimant  or  defendant,  one  or  several,  154—157.   See 

Ejectment. 
of  neglect  to  try,  92,  96. 
of  breaches,  tee  Assignment. 
of  facts  omitted,  on  motion  to  arrest  judgment,  or  for  judgment 

non  obstante,  124— >  1 26. 
of  issue  of  prior  writ  into  county  "where  venue  is  laid,  nnneces- 

aary  in  cases  of  execution  in  another  county,  107. 
forms  of  rule  nisi  to  enter,  and  of  stt|jpgestion  that  judgment  cre- 
ditor is  entitled  to  judgment  against  judgaient  debtor,  112, 
190. 
by  garnishee  of  lien  on  debt  sought  to  be  attached,  619. 

SUITOR : 

appearing  in  person,  let  Person — HortON. 

SUMMARY  DECISION: 

of  matters  of  account  by  judge  on  application  of  either  party, 
205. 

SUMMARY  PROCEDURE   ON   BILLS  OF   EXCHANGE:    tee 
Bills  of  Exchange. 
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SUMMING  UP  THE  EVIDENCE  i 

right  of  party  to  addreM  the  jury  foriht  purpose  olf,  217. 
no  right  if  judge  decides  that  then  is  no  evidence  to  go  to  the 
jury,  217. 

SUMMONS : 

examination  of  witnesses  and  production  of  documents  on  the 

hearing  of  any,  246. 
writ  of,  see  Writ. 
to  plead  several  matters,  80. 
to  enter  suggestion  to  revive  judgment,  112. 

SUMMONSES : 

service  of,  S8S,  i69.    See  Ssavicx. 

SUNDAY: 

writ  of  summons  dated  on,  a  nnllity,  4. 
rules  as  to,  991  • 

SUPERSEDEAS :  jse  Note  and  Ezbcvtioh. 

SUPPLIANT: 

in  petition  of  right,  to  be  entitled  to  costs  against  Crown  and 

other  parties,  499i 
nothing  to  prevent  proceeding  as  before  pasaing  of  23  &  24  Vict. 

c.  84.. 495. 

SURETY :  see  Principal  and  Surety. 

SURPRISE : 

where  a  part^  at  a  trial  is  taken  whoUy  by,  ground  for  wiyoum- 
ment  of  trial,  218. 


TAXATION : 

rules  as  to,  868,  466. 

court  camot  review  taxatioo  of  coats  under  Lands  Clauses  Con- 
solidation Act,  1845,  8.  52.. 468,  n. 

of  plaintiff^s  costs,  defendant  entitled  to,  notwithstanding  pay- 
ment within  four  days,  7. 

and  where  defendant  pays  leas  than  amount  indorsed,  7. 

TENANT:  §ee  Landlord. 

in  common :  see  Joint  Tenant. 

to  give  notice  to  landlord  of  delivery  of  writ  of  ejectment,  161. 

relief  of,  against  forfeiture,  161—165, 295—301. 

TENDER: 

plea  of,  as  to  part,  may  be  pleaded  with  others  without  letve,  82. 

TENEMENTS : 

delivery  of  possession  of,  pttrsuant  to  award,  215. 

TERMS,  NOTICE: 

month's  notice  substituted  fi>r,  892. 

TESTE : 

of  writs  of  execution  toftx  bail,ac#  Bail. 

of  writ  of  summons,  4; 

of  sci.  fa.,  111. 

of  writ  of  ^ectmenty  140. 
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TIME:  «f«DuKATio9. 

rales  ai  to  compoUtion  of^  391  f  392. 
avemwnt  of,  in  pleading,  51. 
to  plead,  65, 66, 349. 
for  joinder  in  demurrer,  350. 
to  declare,  obtaining,  55, 56, 349. 
dato  of  pleadingi,  56. 

extension  ci,  for  plaintiff  to  go  to  trial,  93,  Jddenda* 
within  what,  execution  mayissae,  111. 
for  bringing  error,  126. 
to  plead  after  amendment,  85. 

writs  of  summons  in  force  for  six  mondis,  8.    Set  Mouth. 
renewed  writs  for  same  time,  3. 
writ  of  ejectment  in  force  for  three  months,  140. 
for  applying  to  set  aside  awards,  209. 

for  enforcing  such  award,  made  on  a  compulsory  reference,  210. 
for  giving  notice  of  appeal  under  C.  L.  P.  Act,  1854,  242. 
for  commencing  action  and  appearing  in  proceedings  under  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  329,  330. 

TITLE : 

ofC.L.P.  Act  (1852),  186. 
of  C.  L.  P.  Act  (1854),  294. 
of  C.  L.  P.  Act  (1860),  327. 

of  Summary  Procedure  on  Bills  of  Exchange  Act,  333. 
of  Mercantile  Law  Amendment  Act  (1856),  344. 
of  affidavit,  19. 
of  pleadings,  56. 

of  sovereign,  in  writ  of  summons,  2. 
to  goods,  when  not  prejudiced  by  writs  of  execution,  336. 
to  land,  where  not  prejudiced,  497,  505. 
to  land,  could  not  pass  by  awards  215. 

to  land,  though.in  dispute.  County  Court  has  jurisdiction  in  cer- 
tain cases  of  ejectment,  138,  n. 
and  in  replevin,  315,316. 
of  claimants  in  interpleader,  301.    iSSse  Imtirplbaobe. 

TORTS:  ieeWKOVQB, 

TOWN: 

causes,  tee  Jury. 
clerk,  tee  Mayor. 

TRADE  MARKS: 

injunction  to  restrain  wrongful  use  of,  276,  Addenda, 

TRADING : 

company,  service  of  writs  on,  15. 

TRAVERSE : 

special,  abolished,  67. 
of  facts  in  declaration,  77. 
of  pleas  and  subsequent  pleadings,  77. 
of  replication  or  subsequent  proceedings,  59, 77. 
of  contract  in  agreement,  effect  o£^  429, 430. 
when  suggestions  of  death  of  parties  not  the  subjeet  of,  in  error, 
136, 137. 

TREASURER: 

of  corporations  aggregate,  tee  Mayor. 

TRESPASS : 

form  of  count  for  (Sched.  B.,  No.  25),  198. 

unnecessary  to  allege  commission  of,  with  **force  and  arms,*'  9lc,  51. 
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TRIAL :  ie$  New  Trial. 

introductory  observations  on  and  on  trial  by  judge  without  jury, 

»  •  • 

Xlll. 

rules  of  practice  as  to,  859,  S66, 

amendment  at,  44, 45, 175—178. 

may  be  separate  when  different  causes  of  action  are  tried,  48. 

notice  of,  tee  Notice. 

entry  of  causes  for,  in  London  and  Middlesex,  864. 

countermanding  notice  of,  90, 859. 

form  of  notice  of,  89. 

when  plaintiff  must  proceed  to,  93. 

neglect  to  proceed  to,  91. 

excuse  for  not  going  to,  91. 

costs  of  the  day  for  not  proceeding  to,  91,  863. 

enforcing  payment  of  such  costs,  91. 

by  proviso,  100, 101, 864. 

in  counties  palatine,  95. 

in  ejectment,  148,  149.    See  Ejbctmbmt. 

of  questions  without  pleadings,  49. 

writs  of,  abolished  in  actions  of  contract  under  20/..  860. 

of  questions  of  fact  by  judge  by  consent,  208.    See  Special  Case 

— Questions. 
of  causes  pending  in  the  same  court,  power  for  two  judges  to  sit 

at  the  same  time  for,  204. 
reference  to  arbitration  before,  205. 
reference  to  arbitration  at  trial,  205, 208. 
speeches  of  counsel  at,  217. 
adjournment  of,  218. 

WUnettet  at : 

how  far  party  may  discredit  his  own  witness,  280, 281. 

proof  of  contradictory  statements  of  adverse  witnesses,  231, 232. 

cross-examination  of  witnesses  previous  to  statements  in  writing 
at,  282,  233. 

proof  of  previous  conviction  of  witnesses,  233. 

attesting,  need  not  be  called  except  in  certain  cases,  234. 

comparison  of  disputed  writing  by,  235,  236. 

provision  for  stamping  documents  at,  236,  237. 

no  new  trial  to  be  granted  for  ruling  that  stamp  sufficient  or  not, 
requisite,  238.     See  New  Trial. 

appeal  on  motions  for  new  trial,  when  motion  refused  or  rule  dis- 
charged or  made  absolute,  240.    See  Appeal. 

where  new  trial  granted  on  ground  that  verdict  was  against  evi- 
dence, costs  of  the  first  to  abide  the  event,  244. 

process  to  compel  attendance  of  witnesses  at,  487. 

de  novo,  tee  Error. 

of  records  of  superior  courts  in  counties  palantine,  95. 

proceedings  after,  introductory  observations,  xvi. 

TROVER :  tee  Conversion — Chattels. 

as  to  joining  count  in,  with  detinue,  428. 

UMPIRE : 

power  of  two  arbitrators  to  appoint,  213. 
appointment  of,  by  judge  on  nulure  of  parties  or  arbitrators,  211, 
212. 

UNDER-SHERIFF,  in  the  case  of  a  point  reserved  at  a  trial  by,  an 
appeal  lies  under  C.  L.  P.  Act,  1854,  s.  34.  .240. 
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UNDERTAKING  of  attorney  to  enter  appeannce,  3M. 

UN DBR VALUE :  wm  RBvamaioirABT  Intkebst. 

UNIFORMITY: 

of  ProccM  Act,  2  Will  4,  c  S9,  repealed  in  respect  of  duration  of 
writa,  olioj  and  pfarief  writs,  and  of  pioceediugt  for  making  first 
writ  available  to  prevent  Statutes  of  limitation!  8. 
as  to  notices  of  action,  482. 

UNSTAMPED  DOCUMENTS: 

may  be  stamped  at  the  trial,  236,  237. 
when  admissible  for  collaAeral  purposes,  2S6. 

UNWILLING  WITNESSES: 

examination  of,  262,  268. 
USE  of  bouse  and  land,  form  of  count  for  (Sched.  B.,  No.  9),  196. 

count  for  use  of  fishery  (Sched.  B.,  No»  10),  196. 

VACANT  POSSESSION  :  m«  Posskssiom. 

VACATION : 

power  taappoint  sittings  in,  290. 

writ  of  execution  to  fix  bail  may  be  teattd  and  rstiunad  ii^  286^ 

pleas  not  to  be  deli? ered  in,  66. 

VALIDITY : 

of  instrument,  when  it  must  be  proved  by  calliDg  liie  attesting 

witness,  234, 235. 

VALUE: 

statement  of,  in  pleading,  51. 

VARIANCES : 

amendment  for  non-joinder,  as  in  case  of,  45. 
arising  from  wrong  venue  in  local  action,  60,  427. 

VENIRE  DE  NOVO :  ut  Brror. 

VENIRE  FACIAS  JURATORES : 
abolished,  95. 

VENUE: 

where  several  causes  of  action  arising  in  different  covnties  are 

Joined,  48. 
emct  of  wrong  venne  in  local  action,  60,  4271 
Id  personal  actioos,  m»  Daoi.ABA'noH. 
in  ^ectment,  «m  EiBcnfEMT. 
changing,.  60— ^2,.  351. 

VERDICT: 

where  pleas  are  construed  di8trH)Qtively,,76. 

form  or  entry  of,  in  ejectment,  146, 194. 

special,  in  ejectment,  t%t  Ejectment. 

and  judgment,  effect  of  desth  of  party  between,  119, 120. 

when  tiue  of  claimant  has  expired  before  trial,  149. 

of  judge  on  issues  of  fact,  to  have  efilect  of  a  verdict  of  a.  jiry, 

204. 
but  not  to  be  questioned  upon  the  ground  of  being  against  the 

weight  of  evidence,  204. 
when,  will  be  set  aside,  and  new  trial  granted,  244. 
against  evidence,  costt  where  new  triu  granted  upon  gnnmd  of, 

244. 
motion  to  enter,  366.    5Ses  Motion. 

VEXATIOUS  AND  FRIVOLOUS  SUITS : 

as  to,  under  8  &  9  WUL  8,  e.  11,  not  Bepealod»  88» 
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VIEW: 

writ  of,  unneceMary,  100. 

rules  as  to,  364. 

to  be  had  by  rule  or  order,  100. 

in  what  actions,  100. 

order  for  the  inspection  by  th«  jury,  party  or  witaeiata  of  any 

real  or  personal  property,  263. 
not  to  affect  previous  provisions  aa  to,  263. 
application  of  previous  provisions  as  to,  to  apply  to  order  fur 

inspection,  263. 

VIEWERS : 

sheriff  to  deliver  to  either  party  the  names  of,  100* 
and  to  return  their  reasons  to  the  associate,  100. 

VIVA  VOCE : 

examination  of  witnesses  by  order  of  the  court  or  Judge,  245. 

WAIVER: 

of  irregularity  in  service  of  writ,  Itf. 

by  taking  money  oat  of  court,  74* 

of  plea,  340. 

restriction  o^  effect  of,  600. 

old  rule  as  to,  abolished,  600» 

WARRANT  OF  ATTORNEY : 
must  be  attested,  225. 
signing  judgment  on,  356. 
entering  up  judgment  on  ont  above  one  and  imder  ten  years  old, 

35& 
duty  of  attomies  and  persons  in  preparing,  357. 

WARRANT  OF  CITATION  IN  SCOTLAND: 
to  compel  attendance  of  witnesses,  487. 

WARRANTY : 

of  horse,  form  of  count  for  (Sched.  B.,  No.  21)»  197. 

WATER : 

form  of  count  for  diverting  (Sched.  B.,  No.  SOX  100. 

WAY: 

form  of  plea  claiming  right  of  (Sched.  B.,  No.  46),  200. 
form  of  replications  to  plea  (Sched.  B.,  Nos.  55—57),  201. 

WIFE:  JM  Husband. 

action  for  slander  of,  47. 
for  her  wages,  47. 
for  injury  to,  47. 

WILLS :  JM  Probate  of  Will. 

attesting  witnesses  necessary  to  the  validity  of,  235. 

WITNESSES :  tee  Altbratioits  in  tbb  Law  of  Byiimbnce— Evi- 
DBNCB  —Examination. 
absence  of  necessary,  ground  for  acQoomment  of  trial,  218. 
attendance  of,  before  master,  37. 
allowance  to,  477,  478. 
attendance  of,  before  arbitrator,  rules  and  enactment  respecting 

to  apply  to  reference  under  C.  L.  P.  Act,  1S54..203. 
befure  Scotch  and  Irish  commissioners,  485,  486. 
affirmation  instead  of  oath  to  be  made  by>  if  unwining  to  be 

sworn  from  conscientiotts  motives,  220.. 
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WITNESSES— coiiKiiKfd. 

penalty  on,  for  making  false  itacementt,  230. 

how  far  party  may  discredit  bia  own,  230. 

proof  of  contradictory  statements  of  adverse,  231. 

cross-examination  of,  as  to  previous  statements  in  writing,  232. 

proof  of  previous  conviction  of,  233. 

attesting,  need  not  be  called  in  certain  cases,  234. 

comparison  by,  of  disputed  with  genuine  writing,  235. 

power  to  court  or  judge,  upon  the  hearing  of  any  motion  or 
summons,  to  direct  the  examination  of  viva  opee,  246. 

proceedings  before  and  upon  such  examination,  246. 

examination  of  person  refusing  to  make  affidavit,  248. 

proceedings  upon  order  for  examination,  249. 

oral  examination  of  parties  omitting  to  answer  written  interro- 
gatories, 261. 

proceedings  thereon,  262. 

depositions  upon  such  examinations  to  be  returned  to  master's 
office,  262. 

examiner  may  make  special  report  to  the  court,  263. 

costs  of  rule  and  examination  of,  under  C.  L.  P.  Act  (1854),  to 
be  in  the  discretion  of  the  court  or  judge,  263. 

inspection  of  real  or  personal  property  by,  263* 

compelling  the  attendance  of,  246,  485,  488. 

Witnesset  Act : 
power  to  courts  of  law  in  England,  Ireland  and  Scotland  to  issue 
process  to  compel  the  attendance  of  witnesses,  although  not 
within  their  jurisdiction,  487. 
statement  to  be  made  at  the  foot  of  writ  that  it  ia  iasned  by 

special  order,  488. 
punishment  of  witnesses  making  default,  488. 
persons  not  to  be  punished  if  insufficient  sum  tendered  for  ex- 
penses, 488. 
act  not  to  prevent  the  issuing  of  a  communion  to  examine  wit* 
nesses,  488. 
nor  to  affect  the  admissibility  of  evidence  where  now  receiv- 
able, 488. 

WORK  AND  MATERIALS: 

form  of  count  for  (Sched.  B.,  No.  2),  196. 

WRIT:  ite  Special  Indorsement— Mandamus— Injunctiom. 
duration  of,  tee  Uniformity. 
of  distringas,  tee  Distringas. 
of  dower,  tee  Dower. 
of  ejectment,  tee  Ejectment. 
of  error,  «ce  Error. 
of  execution,  tee  Execution. 
of  inquiry  to  assess  damages,  where  anneceasary,  87. 
on  judgment  against  executors,  121. 
of  revival,  tee  Revival. 
of  scire  facias,  tee  Scire  Facias. 
aninst  garnishee,  and  form,  268,  450. 
of  trial,  96.    See  Writ  of  Trial. 
to  sheriffs^  forms  of,  479. 

Writ  ef  SwrnmoM : 
introductory  observations,  ii. 
commencement  of  actions  by,  1,  2. 
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WRIT— cofi/jfiMi. 

Writ  o/&iiinRoii«~ continued, 
in  real  actions  proceedings  on,  to  be  as  in  ordinary  actions,  817f 

818. 
under  Summary  Procedure  on  Bills  of  Exchange  Act,  tee  Bills 

OF  Exchange. 
special  indorsement  and  form  of,  when  defendant  within  the  juris- 
diction, 1,  2,  81, 189,  847. 
omission  in,  of  matters  required  to  be  inserted  may  be  amended, 

2,7.25. 
issue  of,  in  queen's  name,  2. 
form  of,  when  defendant  a  British  subject  without  the  jurisdiction, 

16,  187. 
form  of,  when  against  a  foreigner,  27,  188. 
notice  of  in  last  case,  27,  188. 

statement  of  name  and  residence  of  defendant  in,  1,2. 
name  and  description  of  plaintiff  in,  2. 
praecipe  for  issuing,  8. 
sealing,  8. 
alteration  in,  8. 

memorandum  of  time  for  service  on,  8. 
renewal  of,  when  not  served  within  six  months,  8,  8. 
appearance  to,  after  six  months,  8. 
form  or  cause  of  action  in,  unnecessary,  8. 
to  contain  names  of  all  defendants,  8. 
not  to  contain  name  of  defendant  in  more  than  one  action,  8. 
misjoinder  and  nonjoinder  of  parties  in,  8.    See  Misjoindeb. 
proceedings  where  writ  is  amended  in  relation  to  joinder  of 

parties,  8i8. 
date  and  teste  of,  4. 
to  be  indorsed  with  name  and  abode  of  attorney,  4. 

and  of  country  attorney  when  attorney  acts  as  agent,  4. 
what  sufficient  in  this  case,  4,  5. 
or  with  a  memorandum  that  same  was  sued  out  by  plaintiff  in 

person,  4,  6, 
what  is  a  sufficient  statement  in  such  case,  5. 
attorney  whose  name  is  indorsed  to  give,  on  demand,  name  apd 

residence  of  client,  5. 
in  case  writ  issued  without  attorney's  authority,  proceedings 

stayed,  6»  6. 
proceedings  where  information  given  by  plaintiff's  attorney  is 

insufficient,  5,  6. 
indorsement  of  debt  and  costs  on,  6,  7. 

and  of  statement  that  on  payment  within  four  days  proceed- 
ings will  be  stayed,  6. 
indonement  of  damages  not  necessary,  7. 
no  indorsement  required  in  certain  actions,  7. 
debt  must  not  be  overstated,  7. 
indorsement  on,  fn  actions  for  debt  under  20/. . .  7. 
indorsement  in  case  .of  applications  for  mandamus  or  injunction, 

or  intention  to  declare  in  dower,  freebench  or  quare  im- 

pedit,  7. 
interest  may  be  claimed  thereon,  when,  82. 
omission  to  indorse,  an  irregularity,  7. 
in  force  for  six  months,  8. 

concurrent,  may  issue  during  six  months  from  originali  7. 
in  force  only  during  same  period  as  original,  8. 
not  issuable  after  six  months  on  renewed,  8L 
D.  B  K 
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WRIT— ronfrnttec/. 

fFrit  qfSumnumt — continaed. 
reoewal  of,  8,  9. 
praecipe  for  renewal  of,  8,  9. 
duration  of  renewed  writ,  8. 
evidence  of  renewal,  10. 
terviee  should  be  perumalf  11. 
service  of,  in  any  county,  10. 
on  corporations,  11,  14,  15. 
on  inhabitants  of  hundreds  and  towns,  11. 
on  public  companies,  14. 
on  chartered  bodies,  16. 
on  joint-stock  companies,  15. 
on  printers  and  proprietors  of  newspapers,  15. 
indorsement  of  service  on,  10. 
affidavit  of  service,  10. 
before  whom  sworn,  II. 
undertaking  to  appear  to,  12. 
affidavit  and  proceedings  where  personal  service  is   evadedt 

11—14. 
issue  of  wrong  form  of,  by  mistake,  29. 

for  service  within  and  without  jurisdiction  may  be  concurrent,  29. 
in  case  of  British  subjects  abroad,  16. 
indorsement  and  service  in  such  case,  16,  17. 
in  case  of  foreigners,  27. 

affidavit  and  proceedings  where  service  evaded,  16^28. 
irregularity  in  service  of,  16. 
appearance  to,  tee  Appearance. 
neglecting  to  appear  to,  16—35,  33,  Addenda^ 
amendment  of,  28,  29.    StB  Amendment. 
setting  aside,  28. 
new  or  altered  writs  and  forms  of  proceedings  to  be  firamed  by 

the  judges.  178,  291,  324,  844. 
for  specific  delivery  of  chattels,  273. 
rules  as  to,  347. 
to  try  issue  of  fact  under  8  &  9  Vict.  c.  109,  s.  19.  .305,  306,  n. 

c/  exeeutUm :  tee  Execution. 
not  to  be  in  force  for  more  than  six  months,  290. 
power  to  renew,  290. 

to  fix  bail  may  be  tested  and  returned  in  vacation,  286. 
of  injunction  against  a  corporation,  321. 
when  title  to  goods  is  not  prejudiced  by,  336. 
when  title  to  land  is  not  prejudiced  by,  497»  505. 

WRIT  OF  TRIAL: 

officer  presiding  at  trial  under,  might  have  certified  to  deprive 
plaintiff*  of  costs  of  action  for  wrong,  where  less  than  5L  was  re- 
covered, 322. 

enactment  now  repealed,  322. 

statutory  enactment  as  to,  359. 

in  actions  of  contract  under  201.  now  repealed,  360. 

form  of.  397. 

form  of  indorsements  thereon  of  verdict  and  nonsuit,  398. 

form  of  judgment  after  trial,  399. 

fee  to  counsel  on,  466. 

WRITING : 

comparison  of  disputed  with  genuine  may  be  made  by  witnesses, 
235. 
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WRITING— eoii<MM(f. 

contradiction  on  cross-examination  by  previous  statements  made 
in,  232. 

WRITTEN  INSTRUMENTS: 

comparison  of  disputed  with  genuine,  by  witnesses  and  jury,  285. 
how  parties  sued  on,  may  be  described  in  writ,  &c.,  2. 

WRITTEN  INTERROGATORIES : 

delivery  of,  to  the  opposite  party,  257. 

WRITTEN  STATEMENT : 

cross-examination  of  a  witness  as  to,  without  producing  it,  232. 

WRITS,  rules  to  sheriff  to  return  or  bring  in  body,  383. 

WRONGS: 

forms  of  counts  in  actions  for  (Sched.  B.,  Nos.  26  to  32),  198, 

199. 
the  like,  of  pleas  in  actions  for  (Sched.  B.,  Nos.  48  to  47),  200, 

201. 
pleas  partaking  both  of  breach  of  contract  and  wrong,  76. 
costs  of  actions  for,  tee  Cbrtificatb. 

YEAR,  for  declaring  in,  not  four  terms,  69. 
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